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CASES 



ARGUED AND DETERMINED 



in THE 



Cotiirt Ux i^t Stfsl Qf Xttmesclititttfts 



▲HD 



THE CORRECTION OF ERRORS 



Iir THE 



STATE OF NEW-YORK, 

us APRIL, 1814. 



John W, Yates, plaintiff in error^ 

against 
Ebenezer Foot, defendant in error. 

THIS cause came before this Court on a writ of error from Wbert mon- 
the Supreme Court. It was one of five causes depending on ^th a^'^uai^ 
the same facts and principles, and decided, at the same time, in bolder, on ibe 
that Court. See Vhcher v. Yates, (vol. xi. page 23.) for the |J?°'by a* p^I 
fiicts and the judgment of the Court below. son'wbo acts at 

nu others, but 

Henry J for the plaintiff in error, contended, that the judg- ^, .itakehoid- 
ment below was erroneous, on two grounds. 1. That the suit um'^principeb^ 
was brought by one of the principals for his undivided propor- on ^^om ac- 
tion of the money in the hands of the stakeholder. ^^i^ ^Miil 

^. That the contract was malum in «e, and void, and no ac- [ ^ ] 

tion could be maintained upon it, either to affirm or disaffirm ed, acUons to 
the contract. JJ«<>^' . *>««!j 

the deposit 
are properij 

brooglK in the oaaie of the principals, (each of whom separately may soe for his respective |»oportioo,) 

s^ not of the agcat. 
Where moiie^ is deposited with a stakeholder oo an illeral wager, (as a wager on the event of an 

dcetioa,} no action lies after the event has happened, and £e bet nas been lost and won, by the loser 

^gaiast tne stakeholder, to recover back his deposit, which sliU remains in the hands of the stakeholder, 

snJ which he has had notice not to pay over to the winner, (a) 

la) JEaisf V. OeU, 9 Cow, Rep. 169. VHea Jns, Co. v. Kw. 8 Cms. Rep. 90. Bmeh v. KaUr, B 
Wemdeii, tSO. DemneUm v. Cook, infra, S76. Mo»mt v. WmU, 7 Johnt. Rep. 484, noU (a). 
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2 CASES IN THE COURT OF ERRORS , 

MN ERROR, I. The law abhors multiplicity of suits. Persons holding in 
ALBANY, common should sue jointly .f If there had been a hundred 
April, 1814. deposits, by as many diflcrent persons betting on the same 
matter, would it be tolerated that each should bring his sepa- 
rate action against the stockholder ? 

2. All contracts, illegal in themselves, or made so by express 

(a?** ^*"* ^^' prohibition, are void, and incapable of being enforced, where 

the parties are in pari delicto. It is a rule both of law and 

1 1 Fottb, Equ, equity, that ex turpi causa actio non oritur »X 

i!S[. Jwc.^i* ^ relation to such contracts, the true principle is, ex r*fiiefi~ 

do nan oritur contractus^ et in pari delicto potior est cot^itio 

defendentis. The principle is laid down, and the distinction 

4 Cawp. 197 properly made, in the case of Clark v. Shee and Johnson.^ In 

"Bmith^Brom- i^g^^d to prohibitions by positive law, there are two kinds : 

inr^ in Doug, Ist, whcrc the prohibition is made to protect men from fraud, 

. 670. note, g^tortion Or Oppression ; and, 2d, where the prohibition is 

founded on principles of public policy. In the first, the rule 

in pari delicto, &c. does not apply, and an action will lie ; but 

in the second, both parties are equally guilty, and the maxim 

applies, that in pari delicto^ potior est conditio defendentis. 

Where the transaction is illegal, no action will lie. The ille- 

1^ ^T^TVm! ^ contract can neither be ajffirmed\\ nor disaffirmedy so as toal- 

Rep, tns, 3 low the party to recover back his money. The rule and the 

xSmr 4no ^^ distinction are enforced and illustrated by Lord Mansfield, in 

T Doug, 696, Smith V. Bromley, and Jones v. Barkley.V 

^^* The genius and spirit of the laws against gaming are in favor 

of this doctrine. 

So, if a contract be in breach of faith, or of a trust, or for 
t fraud, it is void. A deed to defraud creditors is void against 
creditors ; but it may be enforced against the parties, who will 
rn ^t'f^' never be relieved.ft The parties are left remediless, to take 
mon, 182. Ca- away all motive or temptation to engage in such transactions. 
»y# Ch, R^p. The parties in the present case, betters, agents, stakeholders, 
and all, are in pari delicto. Not that there is an equal degree 
of ^uilt, for that is not the meaning of the rule ; but they are 
all involved in the like guilt or turpitude, and are all con- 
cerned, more or less, in the same or like act. 
[ • 3 ] •In Bunn v. Riker,XX the Court were of opinion, not only 

Rm. tasf"'*^' ^^^^ ^® wager was illegal, but corrupt ; and Mr. Justice Spencer 
was also of that opinion, provided the bet was made before the 
poll was opened. Such a contract is in violation of the funda- 
mental principles of the law and constitution ; and the parties, 
ought to be left where they are found, without remedy or relief. 
iU.Raym. rphe case of Wilkinson v. Ketchie,^^ cited by fitt«er,|||| is 
SuU. N, P. repugnant to the genius of the law, and the whole of the de- 
'• cisions,irir both before and since ; and being also a mere de- 

JJA"^* *** cision at nisiprius, it cannot be regarded as any authority. 
Coiop. m The case of Laucassade v. Whiteyfff in which a distinction 

♦tf 7 Term is raised by the counsel between contracts executed, and not 
^^ executed, seems to be shaken by the observation of Lord Ker^ 
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OF THE STATE OF NEW-YORK. S 

Gil himself, in Howson v. Hancoc1c,f who states a distinction /iV error, 
tireen the two cases, which does not appear to exist. Albany, 

In the case of Cotton v. Thurhind,l the grounds of the de- April, 18I4. 
cision are not easily understood, as the judges appear to have ^"'^^''^^^^^ 
bad different views of the opinion of Wilsony J., in the case of ^J,^ 

Cain V. Alder, which it seems to be the intention of the de- ^''"ot. 
cission to contradict. ^t^| ^*'^' ^P- 

Tenant v. Elliott y^ is a case of malum prohibitum only. 1 5 Term Rep. 
Tliere was no mornl turpitude in the transaction. It is on that 405. 
distinction the decision was founded. jEyrc, Ch. J., said, the ph}^^*'^*^ 
defendant was not like a stakeholder. In Farmer v. Russell 
and another j\\ which was an action against common carriers, ) 1 Bm. and 
who had carried a parcel which contained counterfeit halfpence, ^"^•2^- 
to Portsmouth^ and delivered them there, and received money 
fer the plaintiff, for which assumpsit was brought; Rooke, J., 
before whom the cause was tried, told the jury, that if the half- 
pence were sent with a view to impose on the public, the con- 
tract was illegal, and no action could arise out of it, and a 
verdict was found for the defendants. Though a new trial was 
granted, on the ground that the defendants might have known 
tbe fact, of the boxes containing counterfeit money ; yet iiooJte, 
J., thought the knowledge or ignorance of the defendants made 
BO difference. That the plaintiff ought not to be heard to 
make a claim in a Court of justice, founded on a transaction 
for which he ought to be indicted. That he ought not to have the 
tssistance of the law, to recover the profits of his offence. That 
•if he employed an agent in such a transaction, he must rely [*4] 

on the honesty of such agent ; but the law ought not to assist 
him. 

Here the stakeholder is not, in fact, innocent, but a particeps 
criminis. Suppose an action were brought to recover money 
held by a third person, subject to be paid in case of a proposed 
assassination ; is it possible that any Court would listen for a 
moment to such a claim, to recover the money from the stake- 
holder ? In all such transactions, arising ex turpi causa^ there 
is not, nor can there be, any locus penitential of which the 
party can avail himself. 

/. Russell y contra. 1. The rule as to actions by tenants in 
common does not apply to this case. There was no commu- 
nity Qf interest among the different plaintiffs, each of whom 
deposited his own money. Where two joint assignees each 
advanced money for a third, it was held that they could not 
bring a joint action, but must sue separately.lf One tenant in ir 3 Bos. omd 
common may distrain for his share of the rent. j^; ^* J 

2. We do not deny the rule, that where both parties are in Sound. 155. fi 
pari delicto, Courts will not afford their assistance; but this ^«"«^*4^ 
rule is applicable only to a transaction malum in se, or where 
an illegal contract is sought to be affirmed. In cases of moral 
turpitude or fraud, it is not expected that Courts of justice are 
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IN ERROR, to lend their aid to enforce the contract But it is a distinct 
ALBANY cose, where a party who has paid his money, seeks to recover 
ApnJ, 1814^ it back, on the ground that the contract is incapable of being 
~ enforced. Comyn, in his treatise on contracts, after laying 

down the general rule,t states in what cases money paid on 
illegal contracts may be recovered back.]; He thus lays down 
ConLvu?3o!!! ^^® general rule, and the distinction for which we contend, 
46. ' as deduced from the cases decided : " When money has been 
t s Comyn on paid upon an illegal contract, it is a general rule^ that if the 
Contractt, 109. QQut^act be executed, and both parties in pari delicto^ neither of 
them can recover from the other the money so paid ; but if 
the contract continues executory, and the party paying the 
money is desirous of rescinding it, he may do so, and recover 
c^ ^^^ tto' '^^'^ ^^^ deposit.<^ And this distinction is taken in the books ; 
79^!^' ' ' namely, where the action is in affirmance of an illegal contract, 
the object of which is to enforce the performance of an en- 
gagement prohibited by law ; such an action can in no case be 
maintained : but where the action proceeds in disaffiriHanco of 
[ * 5 ] such a contract, and, instead of endeavoring *to enforce it, 

presumes it to be void, and seeks to prevent the defendant 
from retaining the benefit which he derived from an unlawful 
act, there it is consonant to the spirit and policy of the law 
l| HI iW. Rtp. that the plaintiff should recover."|| There are some cases, 
however, notwithstanding the contract is executed, in which 
the party who has paid the money will be allowed to receive 
it back on principles of public policy, in order to prevent a 
repetition of crimes, or the evasion of a statute. 

The case of Clark v. Shee and Johnson, was decided in 1774. 
The ground on which the plaintiff's right of recovery was 

S laced, was, that he was not particeps criminis; and Lord 
tansfield was, at first, of opinion, that he was a party to the' 
illegu proceeding ; but he afterwards thought otherwise. In 
IT Cowp, 790. Browning v. Morris,^ he gave a different construction to the 
n Wm, Bi. Lottery act,oniheB,uihor\iy ofihecaseaof Jaquesv. Golightly,ff 
Rep, 1073. which does not afford the ground of decision assumed by his 
lordship; but the person who got the tickets insured, was 
held not to be particeps criminis. All the cases subsequent are 
in favor of recovering back money paid, where the contract is 
void, as against public policy, or against a statute, if such con- 
tract has not been executed, and the plaintiff seeks to disaffirm 
the contract. 

It is true, the evils produced by betting on elections may be 
great ; but greater evils would be produced, by adopting the 
rule contended for by the plaintiff in error. Bets of this kind 
originate in party zeal, and the impulse of passion ; but if the 

Earties, on cool reflection, are desirous to retract, ought this to 
e discouraged, by saying the stakeholder shall not be obliged 
to return the money ? 
^tl^Bot, and In Jaques v. Golightly, and Tappenden v. Randatt,Xt the ille- 
gal contracts were disaffirmed, and the party, allowed to re* 
12 
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eoter back his money. The case of Tenant v. EBiott^ and in^ error. 
Farmer ▼. Rutsell^^ go further than the present case; the ALBANY 
thiid party was not a party in interest, though the others were April, 1814. 
highly criminal. The rule that in pari delicto^ &c. does not '^■^"Nr-^-^ 
apply to the depotitariesy 6lc., but only to the contracting ^^J^^ 

partKS. Foot. 

In Lowry v. Bourdieu^ the Court denied aid to the plaintiff, ^^ f^^^ 
soieiy on the ground th^t the contract was executed ; and in 
WkarU^n v. DeUnre^X tried before Lord Mansfield, in 1782, Jjf2*)MS^* 
though the contract was illegal and void, he admitted that the 
•plaintiff might recover back his money, because the contract [ * 6 ] 

was exeaUory, 

There is so much contradiction in the English decisions as 
to the return of premium, in cases of illegal insurances,^ that JJL^?^?^" 
the Supreme Court, in Mouni and another v. fVaiteyW thought .. . ,^/ J 
themselves at liberty to lay down a rule for themselves, and 434. ' 
they held that the insured was not in pari delicto, and might 
recover back the premium he had paid. On the same princi- 
ple, that Court held, that the stakeholder should not hold the 
money in defiance of both parties. So long i^s the money is in 
hb hands, he shall not be allowed to set up in his defence, that 
the contract is illegal. 

The case of Lacaussade v. White, from the declaration as 
itated in Esjnnasie,li and 7 Term Rep. would lead to the ir Em. Caua 
opinion that it was an action brought by the winner of a bet ^^i^^, 
against the loser ; but Lord Kenyan, in Howson v. Hancock, 
wd it was an action to recover the money deposited with a 
itakekolder, before it was paid over, which distinguished it 
from that case, where the money had actually been paid over. 

The contract, in the present case, was not executed. The 
resoh on which the bet depended, was not ascertained ; for it 
was not whether Gov. Tompkins was to have the greatest num- 
ber of votes, but whether he would be declared, by the certifi- 
cate of the canvassers, duly elected. Though the votes were 
letarned, the defendant did not know how the canvassers 
woqU declare the result. 

Again ; the contract could not be considered as executed, 
if the other party could have an action to compel its execution. 
If Yates had refused to pay the money to the winner, no doubt 
he might have brought his action to enforce the performance 
of the contract. 

There w6s not, in the present case, any thing like fraud, or 
criminality, or collusion. We insist that there was not, in the 
tnmsaction, any of that moral turpitude that would make the 
^ malum in se. Similar cases are to be found in the books, 
hut none of them have been considered in that light. They 
have regarded them merely as contracts against public policy, 
(t as mala prohibita. So, in Bum v. Riker, the Court do not 
consider the wager as corrupt, but such as, in England, is re- 
glided as illegal^ as being against sound policy. 

13 



7* CASES IN THE COURT OF ERRORS 

m ERROR. *T. A. Emmtiy in repljr. 1. The persons or principals who 

^ALBANY deposited their money were partners in the gain or loss. The 

April, xzii. deposit was of an entire or joint fund. It does not appear 

^-^"^^^^^^^ how much was owned by either. The stakeholder received a 

Yatm mixed and undivided fund, and he must return it to Alexandery 

Foot. the agent, entire and undivided. 

2 TWo positions have been tdken, in regard to this action ; 
first, that while the illegal contract i;emain8 unexecuted and 
undetermined, the principal may recover his money out of the 
hands of the stakeholder ; and second, that after tlie risk has 
been run, it may be recovered back either from the winner or 
stakeholder. 

We admit the first position in part, or with the exception of 

tiie cases where the contract is illegal, as against a statute, or 

where it is illegal on account of its evil and immoral tenden- 

t Douff. 471. cy, or is malum in se.f The distinction tak*en by heath, J., in 

PuU S^' Sf Tappendcn v. Randall ,% between contracts immoral, and such 

as are grossly criminal, rests on his dictum only. 

Money paid on a contract for murder, seduction, bribery, 
perjury, corruption, or any immoral act, can never be recov- 
ered back by the aid of a Court of justice. It can never 
depend on the degree of moral turpitude. Such contracts arc 
not illegal and void because they are grossly dishonest and 
immoral, but because they are dishonest and immoral, and 
contra bono^ mores, 
^Eastff^. In Edgar v. Fowler^^ Lord EUenborough says, in general 
terms, that the Court Would not assist an illegal transaction, in 
any respect ; he does not put this case on the distinction be- 
tween malum in se, or malum prohibitum. While the money 
was in transitu to the person who was entitled to receive it, it 
might be stopped ; but if the party applies to the Court, they 
will leave the matter as they find it. 

Bunn V. Riker, and the authorities there cited, clearly shov^ 
that a contract like the present is immoral. 

The distinction, that the immorality which avoids the con- 
tract is the commission of the act, and not, in regard to a wager, 
that the act will be committed, can never be listened to in a 
Court of justice. If a person lays a wager that he can seduce 
a married woman, the contract is void, and no Court would 
ever aid the party to a^rm or disaffirm the contract. The 
contract, on account of its necessary evil tendency, is immoral 
[ * 8 ] in itself, and *void. The certainty of the rule, in tftis respect, 

is important ; and its certainty depends on such contracts be- 
ing void for their immorality and bad tendency, not on ac- 
count of the degree of the immorality. 
B5 Term Rep. Tho casc of Cotton V. TAttr/owrf,]! it is said, has not been con- 
* tradicted by any subsequent decision. That case has been so 

22. Skinner] variously Stated and understood, that it can be no guide to d 
4i2.PoM^697. Court,1I nor is it to be regarded as an authority in point; nor 

799. contra, i Li. Ra^. 89« 2 Ewafs PoUtUr,!. S Com. on CorU. 127. 3 Eep. Rep. 2S3. 
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18 tke case of Lacaussade v. White^ any better authority. It is in. error, 
t case so imperfectly reported, and so variously stated and un- albany 
iierstood, as to be entitled to no weight. It was, no doubt, a April, isi^ 
case of a winner^ seeking to recover money won by a bet, in no "'^^^'^'^''^'^ 
respect immoraly but merely against public policy. Jaques v. ^^*' 
Golightly was of the same nature. So that this case, so Foot. 
much relied on by the counsel on the other side, has no more J^Jj^*"*' ^^ 
application to the present case than if it had been an action of 
ejectment 

It is admitted that the plaintiff below could not recover 
back his money from the winner, or the other principal ; but 
it is contended, that the defendant, not being in pari delicto^ 
the maxim does not apply to him. The true meaning of the 
role is, that where both parties are, in any manner, in delicto ^ 
or concerned in the san^e act, the possessor has the best right 
to the money. 

If two persons, as in the present case, will bet on an election, 
where there are great inducements to' bribery and corruption, 
It would be better that the money should be cast into the sea, 
than that it should be recovered by either party. If it is once 
known by the parties to these illegal contracts, that in no stage 
of the transaction. Courts will aid them in recovering their 
money, it will deter them from entering into such agreements ; 
for, unless the stakeholder voluntarily returns the money, it must 
be absolutely lost to the parties. It is in this way, Courts of 
jostice will promote the cause of morality and honesty, by 
checking such immoral practices, not by technical notions of 
ilegality. 

The certificate, however, shows, that Taies is, in fact, a party 
to the contract. He is particeps criminis. Lord Kenyon^ in 
Howson V. Hancock, says, there is no case to be found where 
money has been paid by one of two parties to the other, both 
being participes criminis, that an action has laid to recover it 
back again. And Lord Mansfield, in Smith v. Bromley, said, 
*that where both parties are equally criminal against the gen- [ * 9 ] 

eral laws of public policy, the rule is potior est conditio de^ 
ftndenlis. 

The distinction between the stakeholder and the principal is 
frnciful, without any rational foundation, or moral principle to 
support it. It ori^nated in a dictum of Lord Kenyan, in Cot* 
urn V. Tkurland, a case so much mistaken and misunderstood, 
and has been adopted as a rule of law by subsequent compilers, 
who faithfully copy such mistakes. 

The distinction between contracts executed and executory, 
can make no difference, except in regard to contracts void as 
being against public policy or a statute. It does not apply 
where the contract is, in itself, immoral. The honesty or dis- 
honesty of the contract is not to be ascertained by the event, 
or by the risk being run. 

The agreement was, that Tates was to pay the money to 
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9 CASES IN THE COURT OF ERRORS 

IN ERROR, Parker " in case Tompkins was elected governor." The gov- 
ALBANY, ernor is elected by the votes, not by the canvassers of those 
April, i8ti. votes. And after all the votes were taken, and the polls closed, 
the risk was run, and the plaintiff, on the dlst of May, before 
the date of the certificate of the canvassers, knew, by the re- 
Foot. turns of the votes, that Tompkins had a majority. The event 
of the decision of the canvassers, at the time the plaintiff de- 
manded his money back, can have no effect on the honesty of 
the retraction. 

Sanford, senator. It is urged, that an action to recover 
this demand ought to be in the name of the agent who paid 
the money to the stakeholder ; or, if not, that it should be a 
joint suit by the principals. 

The money was advanced by the plaintiff, and was paid to 
the depositary, by a person who was 'the mere agent of the 
plaintiff. In such cases, the principal, adopting the act of his 
agent, may institute an action, and pursue the remedy in bis 
own name. 

The principals were not partners, and were not connected 
with each other, in interest or by any contract ; nor does it 
appear that tliey were at all known to each other. Eacl^ per- 
son advanced his own money, and they all employed the same 
agent for the same purpose. This does not appear to consti- 
tute a joint interest in the principals, or to create any contract 
[ * 10 ] *or obligation between them. Their interests being distinct, 
their suits concerning those interests should be separate. 

These objections, therefore, appear to be destitute of any 
just force. 

In contracts of wager upon the event of an election, the 
Courts will not entertain an action to enable the winner to re* 
cover the wager from the loser ; but if the loser has voluntarily 
paid the wager, they will not entertain an action to compel 
the winner to repay the money to the loser. 

These two principles appear to have been long and clearly 
established, by decisions of the Courts. 

By the first, the Courts defeat wagers of this kind, where 
the loser has not performed his contract. 

By the second, the Courts give effect to wagers of this kind, 
where the loser has performed his contract- 

I will briefly inquire into the foundation and reasons of this 
distinction. 

When the Courts are asked to compel the loser to pay to the 
winner, they answer that the contract is against public policy, 
and for that reason ought not to be enforced. 

When the loser has paid the wager, and the Court are ap- 
plied to, to compel the winner to pay it, they answer, that 
the contract has been executed, and ought not to be dis- 
turbed. 

Thus the Courts refuse to entertain any action on the sub^ 
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ject, either by the winner against the loser, or by the loser iN error. 
against the winner. Albany 

It also appears, that whatever may be the weight of the AprU, isi^ 
consideration of public policy, it is not sufficient to induce 
the Courts to compel the restitution of a wager, voluntarily 
paid. If, however, legal decisions can repress contracts of 
this kind, that effect would be best produced, by compel* 
ling the winner to make restitution to the loser, though the 
loser had voluntarily paid. In other words, the object of pub- 
lic policy would be most effectually attained, by reversing the 
performance of the executed contract. 

Yet this the Courts have never done, and have never at- 
tempted to do. 

The same distinction is made in a multitude of other cases* 
There are contracts, rights, and obligations, which the law does 
not enforce. It would be against the policy of the law to en- 
force them. Yet, where the party, bound by such a contract 
*or obligation, voluntarily performs what he had promised to [ * ^M 
do, the Courts ratify his acts, and will not suffer him to retract. 
When a man pays a debt which he was not legally bound to 
pay, or performs his contract, though it was void in law, he can- 
not afterwards recede and annul what he has done. The 
Courts will not compel a man to pay a debt of honor ; but if 
be will voluntarily pay it, they will not permit him to reclaim 
the money. In all these cases, though the Courts will not 
compel the execution of the contract, yet they recomize the 
execution of the same contract, as justice, when it is freely ad- 
ministered by one party to the other. The maxim applied to 
soch cases is, fieri non dehet^ sed factum valet 

The essential reason of this distinction appears to be, that 
the performance of the contract by the party who promised, is 
a voluntary act. He had an option to perform or not : he has 
voluntarily performed, and he shall, therefore, not be allowed 
to retract that voluntary act. 

la thb case, the payment to the depositary was voluntary. 
The money remained a voluntary deposit in his hands, until 
after the hazard had ceased, and the event was known. The 
losing party then reclaimed the money which he had advanced, 
and he now seeks to recover it in this action. 

This contract, then, appears to be partly executed, and 
partly unexecuted. The deposit of the money with the stake- 
hdder, was the first step in the execution of the contract. It 
was, indeed, intended by the principles to be the execution of 
the contract against themselves. The unexecuted residue of 
the contract was to be completed by the occurrence of the con- 
tingent event, and the payment of the money by the stakeholder, 
according to the event. The parties acquiesced in the con- 
tract and the deposit, until the contingency happened, and a 
month afterwards, and until the result of the election was 
known. The payment of the money to the stakeholdoTi the 
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IN ERROR, occurrence of the event which was to give it to one party or 
ALBANY, the Other, and the acquiescence of both parties in the contract 
and the deposit, constitute a partial execution of the contract. 
Shall this partial execution of the contract be vacated ? The 
doctrine of the Courts in other cases is, that what the parties 
have done shall stand ; and what they have not done shall be 
left unexecuted. The application of that doctrine to this case 
seems to be, that so far as the contract has been performed by 
the parties, their performance *shall stand ; and so far as it has 
not been performed, it shall be left without legal aid to enforce 
it. As to the winner, the contract, indeed, is not fully exe- 
cuted, since he has not received the deposit. As to the loser, 
and against him, the contract is totally executed ; since no 
further act is necessary, or can take place, on his part, to give 
it effect, or carry it into execution. His execution, therefore, 
of the contract, is valid against himself, and cannot be retracted. 
In contracts of hazard, the condition of the parties, after the 
uncertain event has happened, is extremely different from their 
situation before. Before the event has happened, and while it 
is uncertain who will be the winner, or the loser, neither is much 
injured, and perhaps not at all, by declaring the contract void. 
The parties are treated alike ; neither of them can complain ; 
and if it be necessary for the public good, that the contract 
should not proceed further, the decision is made without any 
sacrifice of justice between the parties. Not so if the hazard 
has ceased, and the wager has been lost or won, according to 
the contract. A very different relation between the parties then 
takes place. If the losing party may vacate his contract, after 
the event has happened, and is known, he is allowed to prac- 
tise a fraud upon the adverse party. To allow the loser to re- 
tract his contract, because he is the loser, would give sanction 
to the grossest perfidy and injustice. If this party wins, ho 
profits by the contract, and takes the fruit of it; if he loses, he 
abjures the contract and exonerates himself from its obligation : 
if he wins, he holds the wager by the laws of honor ; if he loses, 
he refuses payment, or reclaims the wager, if paid, by the laws 
of the land. According to the result, he avails himself, either 
of the laws of honor, or of the laws of the land. While the 
event is uncertain, and unknown, he stands upon the laws of 
honor. When it has happened, and is against him, he retires 
to the laws of the land. When he contracts upon the basis of 
hazard, he incurs no risk. While he is himself wrapped in 
impenetrable armor, he contends with a naked adversary. 
When he talks of contingency and hazard, he means certainty. 
When he promises, he deceives ; and while he pledges his faith, 
he betrays. It does not help such treachery, to give it the name 
of repentance. There is no instance of such a repentance by the 
winner. It is only the loser who repents. However bitter and 
sincere his repentance may be, it is not that he has offended 
against public ^policy, but that he has lost his money. To prove 
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the sincerity of his repentance, and as an atonement for his sin m error, 
•gainst public poI\cy, he proposes to cheat his adversary, and Albany, 
take back his own money after it had been lost. April, I814. 

This is intolerable, knd has never been tolerated. It never 
will be tolerated, while common sense and common honesty 
hold their proper dominion among mankind. 

It has, accordingly, become a rule, in those cases in which 
the parties are allow^ to rescind the contract, that it can only 
be rescinded before the contingent event happens. The hap- 
pening of the event is the crisis in the contract, which termi- 
nates all election, opinion, or repentance. Before, the parties 
stood on the ground of uncertainty, and either might recede. 
Now, they stand on the ground of certainty, and neither can 
retract what he has done. This is law, clearly established by 
adjudged cases. 

In thisxase, the attempt to retract was not made until the 
result of the election was known, and a month after the event . 
had taken place. The attempt therefore cannot prevail. 

By allowing this action, the losing party would be allowed, 
after the hazard has ceased, and the event is known, to retract 
what he had done before. Such a decision would be incon- 
sistent with the principle, that a voluntary performance shall 
not be retracted ; and inconsistent with the principle that there 
can be no election to vacate the contract, after the uncertain 
event has happened, and the fact is known. These principles, 
just in themselves, and fully established as law, appear to me 
to be directly applicable to this case, and to determine it. 

A stakeholder was here employed ; and this action is against 
him* Whether the action of the loser is against the winner or 
the stakeholder, the loser, in either case, equally seeks to re- 
tract his own acts. To allow the action against the stakehold- 
er, after the hazard has ceased, and the event is known, would 
have the same eflfect as to allow it against the winner, in the 
same circumstances. When the uncertain event takes place, 
all election or option to treat the contract as void ceases, for 
reasons which have been stated. Those reasons exist with as 
much force, where a stakeholder is employed, as4n any other 
case. The just regard to probity and good faith, and the ne- 
cessity of preventing fraud, which forbid the parties to retract 
after the event, forbid it as strongly in one case as in another. 
The *fact that the money is in the hands of a third person, [ * 14 ] 
cannot give the loser a right to retract after the event. The 
election to rescind the contract depends altogether upon the 
time when it is made. The circumstance of employing a 
stakeholder cannot determine at what time the election may be 
made ; and it has no influence upon that question. 

It is said, that the depositary has no right to hold the money 
advanced by the loser, against him. Has he not as good a 
right to hold it, as the loser has to claim it? If the depositary 
cannot hold the money with conscience, can the loser reclaim 
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JJV EUROR. it with coDflcience? If conscience will repel the defen.^^ ^'d\ 
ALBANY '^ ^^^ repel the action ? This is an action f9r money received 
Aprils 1814! by the defendant, for the use of the plaintiff, in which, we are 

^^^^^^^''^"^^ told, the plaintiff is to recover according to equity and good 
y^ conscience. What may be the merit or demerit of the defence, 
Foot. is immaterial, if the claim, which is the foundation of the action, 
be itself destitute of merit. What is the plaintiff's right? It 
is said, that the contract, upon which the money was paid, was 
illegal ; and that, consequently, the money is held, without any 
obligation arsing from the contract. Admitting this, where 
is the obligation to refund it ? The answer is, that, as the 
money was not paid to the depositary for his own use, and as 
he is not bound to apply it according to the contract,- it must 
revert. In other words, the illegality of the contract defeats 
the intention of the parties, and deprives them of rights which 
they intended to confer, and therefore gives them rights which 
^tbey had no intention to create. This does not appear to be a 
necessary conclusion. If the contract be illegal and void, the 
sound conclusion would seem to be, that no right whatever 
could result from it, and, consequently, that he who has paid 
his money upon a void contract, would have no remedy 
to recover it. But in this case, the contract, however ille- 
gal or voidable it may once have been, was capable of being 
affirmed by the acts of the parties, and by their acquies- 
cence in it, until it was too hite to retract. It was so affirmed 
by them, and no right which might result from k disaffirmance, 
can accrue to either of them. 

We are told, that public policy requires that this action 
should be allowed. I recollect no instance in which an exe* 
cuted contract of hazard has been frustrated, on the ground of 
public policy, excepting the particular cases, in which certain 
statutes authorized the loser to reclaim what he has paid. These 

f * 15 ] *are the statutes concerning gaining and horse*racing. By the 
express provisions of those statutes, the loser having paid, may 
recover back the money, by an action of debt. Contracts of 
gaming, and concerning horse-racing, are the only two classes 
of hazardous ^contracts, which have been deemed of sufficient 
importance to deserve the interference of the legislature. The 
object of the statute is, to repress and prevent those two species 
of contracts ; and evidently on grounds of public policy. All 
their provisions are either in addition to the law, as it was be- 
fore, or in alteration of the former law. The provision, that 
the loser, who has paid his wager, may reclaim it, a rule un- 
known to the common law, was evidently introduced in those 
statutes, to give a right which did not exist before. Even in 
these cases, therefore, which the legislature considered of such 
importance as to require very penal provisions for the attain- 
ment of their object, and the only cases in which they have 
interposed, they deemed it necessary to authorize the loser to 
reclaim his wager, after it has been paid, as an alteration of the 
90 
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common law. Before these statutes, these cases stood on the IN error. 
same groond as other contracts of hazard. If the loser had ALBANY 
paid his money, it was lost to him. Such was the undoubted April, 1814! 
doctrine of the common law in these cases ; and yet the public 
policy of suppressing mere games of chance, seems to be far 
stronger and more urgent than any public reasons for suppress- 
ing other hazardous contracts. The Courts, however, did not 
compel, or attempt to compel, restitution to the loser, on the 
groand of the public policy of such a decision. These stat- 
utes are, therefore, to jE)e regarded, as they are, alterations of 
the common law, in this respect. They show what the com- 
mon law was ; they confine the alteration to particular cases, 
and they show that it is the province of the legislature, and not 
of the Courts, to alter the existing law on this subject, to ac- 
commodate it to the exigencies of public policy. 

The mischiefs, which may result from wagers upon elections, . 
have been placed before us in glowing colors. If it be said, 
or meant, that such mischiefs have occurred in this state, I deny 
the assertion. Whatever may be the tendency of such wagers 
to induce the parties to vote according to their interests, or to 
obtain the votes of others, we have not yet seen any corrupt or 
pernicious influence upon our elections, arising firom such a 
*cause. The mischief apprehended does not yet exist The [ * ^^ ] 
virtue of the people has secured us from the evil. If the mis- 
chief has not already occurred, we may safely conclude that the 
apprehension of danger in future is, in some measure, imagin- 
ary. But if, in the progress of society, the mischief should be 
seen and felt, a proper corrective must be applied. In the 
future days of the republic, it may become necessary. The 
legislature are, and ought to be, the judges of the disease, and 
the remedy. It is their province to observe the evil when it 
occurs ; to watch its progress, and estimate its magnitude, and 
to provide an adequate remedy. It belongs to the legislature, 
and not to the Courts of law, to provide for the exigencies of 
new times and circumstances, and to lay down new rules, for 
the suppression of new vices. The considemtion of public 
policy, which has been so much pressed, should be addressed 
to the legblature, and not to the Courts. If the law applicable 
to this case has been settled by established principles, the 
Courts cannot now alter it, because a different rule would, in 
their opinion, better comport with public policy. 

My opinion, therefore, is, that this action cannot be main- 
tained, and that the judgment of the Supreme Court ought to 
be reversed^ 

Lewis, Wilkik, Bloom, Hubbabd, Bloodgood, Stranhan, 
Root, and Elmendobf, and six others, senators, were also of 
ofHuion, that the judgment of the Supreme Court ought to be 
reversed. 
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• 

IN ERROR. P, W. Radclift, Yates, Wendell, Atwater, Stewart, 
ALBANY ^^^ TowNSEND, Senators, were of opinion, that the judgment 
April, \z\L ought to be affirmed .f 

%^^ It was ORDERED and adjitdged, that the judgment of the So- 

Dash. preme Court be reversed, d^c, and that the said J. W. Yates be 

• ^ ^16 ^^^'^Sr '■^^^'^ ^^ ^' things, &C. ; and further, that judgment be en- 

^$rming,s, ^ tered for the said J. W. Yates on the special verdict, together 

4pri/itt,i8l4. with his costs about his defence sustained in the Supreme 

Court ; and further, that the said J. fV. Yates recover against 

the said Ebenezer Foot his costs of prosecuting the writ of 
[ • 17 ] error in this cause, ^o be taxed by one of the members of this 

Court ; and that the plaintiff in error have execution therefor ; 

and that the record be remitted, &c. 

Judgment of reversal, {a) 

(a) TIm lik« jodfciiient was given in YaUt ▼. VtMhtr, and in the three other ci 



John Boonen Geayes, plaintiff in errors 

against 
John B. Dash, defendant in error. 

Tb» holder of DASH brought an action of assumpsit in the Supreme Court, 
ehansl *dravra ^ ^^^ endorsee of a bill of exchanffe, against Oraves, as first 
in iS^ewYork endorser. The bill was drawn at liew^iork, the 18th of Jan- 
^d ^3S!S^ ^^' 1811, on Worrall fy Williamson, at Liverpool, in England, 
protested, it for 787/. 18f. 2d. Sterling, payable sixty days after sight, and 
covelrlhe'cor ^^ ^"'^ protested for non-acceptance and non-payment, 
tents of the bill, The cause was tried at the New-York sittings in November, 
wcSLST* or ^^*^» before the chief justice. The only question at the trial 
price ofbiiis on was, as to the amount of damages which the plaintiff below 
t^e'or^Oie re^ was entitled to recover. He claimed the amount of the bill, 
torn of the dis- in the Current money of the United States, at the rate of 4 
udn^there^ doUars, and 44 cents for a pound sterling, together with 20 per 
of to the draw. ccut. damages, and interest from the time notice of protest of 
w^so^Smt non-payment was given to the defendant. The counsel for the 
damages, and defendant below objected, and offered to prove that, at the time 
interest (b) ^|^^ jjj]| ^^^ drawn, bills of exchange drawn at New- York on 

London and Liverpool were below par ; and that the bill in 
question was purchased by the plaintiff below par ; that on 
the return of the bill and protest, and at the time notice there- 
of was given to the defendant, the rate of exchange, on Eng- 
land, current in New-York on bills of exchange purchased and 
remitted to England, was 15 per cent, below par, and that 
they were as much below par at the time issue was joined in 

{b) Vide Wendell v. TkeWiuhington and Warren Bank, 5 Cote, Rep. 161 Dentton 
r.Hender9on,lZJohn$.Rep.3Sa. Scojieldy. Ihif,ft0. Id 102. 
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the cause ; that on the return of the bill and notice to the de- 
fendant, he oflered to pay to the plaintiff the amount of the bill, 
at the then current rate of exchange *on England, or price 
of bills at that time in New- York, with 20 per cent, dam- 
ageSy and all charges, or to pay the 20 per cent, damages 
and charges at the par of exchange, and to furnish a new 
and approved bill of exchange on hondony for the amount 
of the return bill, or to deliver to the plaintiff another and ap- 
proved bill, payable in London, in lieu of the said bill, at the 
rate of 120 pounds sterling for 100 pounds mentioned in the 
protested bill, and to pay all the charges on the said bill. The 
defendant further offered to prove, that it was the usa^e and 
custom of merchants in the cities of New-York and PhiladeU 
phioy from time immemorial, to settle and pay protested bills 
of exchange, drawn in New- York or Philadelphia on England, 
at the current rate of exchange, or of the price of bills at the 
time of the return, with 20 per cent, damages, or to fiimish a 
new and approved bill on the same principles. The evidence 
so offered was objected to on the part of the plaintiff, and re- 
jected by the chief justice, as inadmissible, and a bill of ex- 
ceptions was tendered to his opinion. Under the charge of the 
chief justice, which was also excepted to, the jury found a ver- 
dict for 4,9^^ dollars and 56 cents, being the amount of the 
bill at the rate of 4 dollars and 44 cents for a pound sterling, 
with 20 per cent, damages, and the interest. 

The bill of exceptions having been sealed, was returned to 
the Supreme Court, pursuant to the statute ; and the Court be- 
low, on the grounds of their former decision on the same 
question, in Hendricks v. Franklin,f gave judgment for the 
plaintiff on the verdict ; on which judgment a writ of error 
was brought to this Court. 

The cause was argued by D. B, Ogden, and T. A. Emmet j 
fi>r the plaintiff in error, and by C. D. Colden, and S. Jonesj 
run., for the defendant in error. 

For the plaintiff in error, it was contended, that by the com- 
mon law, the party who is injured by the breach of a contract, 
or failure to perform it, can recover only the damages he has 
actually sustained by such breach or neglect. He can claim 
no more than to be put in the same situation in which he would 
have been had the contract been performed. The 20 per cent. 
damages, on protest of such bills, is the settled and adjudged 
damages for all breaches of such contracts, and the party can 
^recover no more, unless he waives the benefit of the general 
rule, and goes into proof of the actual damages he has sus- 
tained. Whether the bills were above or below par, the holder 
t>f the dishonored bill might, with the money he received, or 
the value of the returned bill, and the 20 per cent, damages, 
go into the market aad purchase another bill, and place him- 
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IN ERROR, self in as good a situation as if the first bill had been paid* 
ALBANY, Should it be said, that the rules of common law do not apply to 
A^, 1814. bills of exchange, which are creatures of mercantile custom and 
usage, then it is contendedi that the evidence of the mercantile 
usage ought to have been admitted. 

The original object of bills of exchange was, to pay debts 
abroad ; to place funds therCi or to transfer funds from a foreign 

, to the party's own country. The right of redrawing exists 

only in the case where the holder of the bill dishonored in the 
foreign country, is the bona Jide owner of it ; and in that case 
he has his election either to seek satisfaction in the country 
where the drawer resides, or to redraw on him. If he elect 
the former, he is to receive redress according to the established 
rules and practice of mercantile men in the country of the 
drawer. And the practice of the mercantile world is to redeem 
dishonored bills at the rate of exchange. 
tCM»r«ii Re-exchange is explained by Ch%tty;\ and it is the law and 

sse. practice of aU commercial countries, unless that of our own 

be an exception, that where a bill of exchange is dishonored, 
it is to be adjusted and paid at the rate of the exchange, at the 
time. The dishonor of bills results from losses or circum- 
stances not under the control of the drawer. The return of 
the bill shows tiiat he has or must sustain loss ; and if the rate 
of exchange should be such that the drawer can save any thing 
oy redrawing or purchasing a new bill, justice and policy de* 
mand that he should be permitted to do so, since the holder of 
the protested bill will be indemnified^ and the loss of the drawer 
be mitigated. Such is the law and practice of Europe, In 
i S Hm. JBt MeUish v, Simeon,X there was nothing said about the par of ex- 

^^ change. Payment was made by a circuitous draft through 

Amsterdam and Hamburgh^ whereby the drawer had to pay 
something more than what was expressed on the face of the 
original bill, but not one fourth of what the par of exchange 
would have amounted to. 

[ * 80 I *The principle of the universal law merchant on this subject 

is, that the drawer undertakes that the bill shall be paid ; and 
that, if it is not, he will indemnify the holder for the failure or 
breach of contract. The only exception to the rule is that 
which has arisen between Qreai Britain and her colonies, A 
certain sum was allowed on all bills drawn in the colonies on 
the mother country, in addition to what the holder would be 
entitled to receive under the general law merchant. This ad- 
ditional sum was different in different colonies. In Pennsybania 
and in NeuhTorJCf it was twenty per cent.; in Rhode-Island^ 
ten per cent. ; in India^ ten shillings the pagoda. 

The law of Pennsylvania^ which is said to be the foundation 
of the rule here, was a colonial law, and ceased to be of any 
force when the colonies became independent states. It is true, 
the act of Pennsylvania speaks of bills returned from other 
parts of Ewrop^f but the truth is^ that all payments were made 
34 
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thiough Engtiih merchants ; it was a law made for the benefit in error, 
of the merchants in England. The amount was to be j^id in albany 
the same specie as was paid for the original bill, and if not, the April, isu'. 
value of that kind of coin or money was to be paid ; and it is """■^T^^"'^'^ 
the relative abundance or scarcity of specie in different coun- %J^ 
triesy which forms the course of exchange ; and exchange is the i>a5h. 
fixing the actual ?alue of the specie at the time.f iJHonusq. ap. 

It is not true that the twenty per cent, was given by this Jj^' ^' ^* *• 
colonial law as an indemnity for all loss, risk, and damages ; it 
was superadded to the difference of exchange. This was the 
burden and badge of cohnUtSy which in no way affects the 
general law merchant. It was the immemorial usage of re- 
deeming dishonored bills, practised upon long before this colo- 
nial law was passed, that the defendant below offered to prove. 

The law of the United States^ fixing the value of foreign 
gold and silver coins, has relation only to the revenue^ or to 
tnmsactions between the government and its own citizens. As 
between them, what is called the par of exchange is, no doubt, 
the proper rule ; but as between our own merchants and those 
of foreign countries, the rate of exchange is the only reasona- 
ble and just rule. The reason of the law of the mini is, that 
the pound sterling would always be immutable and invariable 
in its value. This is fallacious, for a guinea and a pound ster^ 
Ung are now much below their former value. It is true Courts 
do not take this depreciation into view ; but merohants, and 
the *mercantile law, invariably calculate on this fluctuation of [ * 21 1 
value. 

The evidence offered was not to control the law merchant, 
but to show, that the rule adopted by the Court below was 
founded on a misconception of that law ; and that the old colonial 
statute of Pennsylvania was not sufficient evidence of the cus- 
tom of merchants. 

The chance for improper speculation in bills is much greater, 
if the rule as to the par of exchange is established, than if 
they were to be adjusted at the current rate of exchange. The * 
drawer can never know nor foresee what it will cost him to 
indemnify the holder, in the latter case, and can, therefore, 
have no temptation to draw on mere speculation; but in 
the former case, he can make his calculations with perfect 
certainty. 

It is unreasonable that a dishonored bill should be redeemed 
at a fixed value, or at the par of exchange, while the buyer of 
bills purchases at a fluctuating value, according to the current 
rate of exchange. Bills of exchange are objects of purchase 
and sale, or a species of merchandise. It would be thought an 
extraordinary rule, that a person buying goods at their current 
value, should, on failure or defect in the goods, be compen- 
sated, not in the current value, at the time of such failure, but 
by some ancient or different value, at some former period. The 
party damnified is to receive what, at the time when he is en- 
VoL. XII. 4 85 
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iN ERROR, titled to an indemnity, the article, in its perfect state, would be 

ALBANY, worth. 
April, 1814. 

'^■^^^^'^^^^ For the defendant in error^ it was contended, that it never 
^*tT" could be reasonable or just to tell the holder of a dishonored 
Dash. bill, that instead of receiving the 100 dollars which he had 
paid for it, he should receive 80 only, which is the result of 
the rule contended for by the other side. The contract is, that 
if the drawee does not pay the pounds sterling mentioned in 
the bill, the drawer, on notice thereof, will pay the same. The 
only question is, What is the value of a pound sterling ? If its 
value is fixed by the law of the land, no evidence can be 
necessary on the subject. Now the acts of congress relative 
to duties, and to the mint^ have fixed this value at four dollars 

[ • 22 ] and forty-four cents the pounds sterling. Re-exchange^ *as 

t ^^*g5**' defined by Po^Aicr,f ChittyX and other writers, shows the rea- 
t Ckiuy on *^"® ^" which the rule as to twenty per cent, damages has 

Biiu,ft9S, 299. been founded. 

The notion of redrawing is not applicable to the case. If it 
were, the principle on which it proceeds is not that the holder 
is to have a new bill from the drawer ; but the holder of the 
dishonored bill, in the foreign country, redraws on the drawer. 
Otherwise, the convenience of travelling, or purchasing goods 
abroad, which is the principal object of exchange and re-ex- 
change, would be wholly lost. And the very rule of allowing 
twenty, fifteen, or ten per cent, damages, on protested bills 
from abroad, shows that the dishonored bill was not to be paid 
by drawing a new bill; for it would very seldom happen that 
the holder would want his money in England or the West 
Indies. 
« Slaeum v. Jn Virginia y^ fifteen per cent, damages is allowed by statute, 

Cr^S?,k3L\, and there is no doubt, that the rule of allowing twenty per cent, 
damages in this state has been adopted, in mercantile practice, 

I Ambler, 67«. from the neighboring states. , The case oi Francis v. lluc/rcr,|| 
clearly shows, that, by the law of Pennsylvania, the twenty per 
cent, was given in lieu of all consequential damages, whether 
exchange, re-exchange, or disappointment in regard to the 
funds. And the general rule of giving the holder the amount 
of the bill, at the par of exchange, with the twenty per cent., 
dispenses as equal justice as it is possible to obtain, in such a 
variable transaction. 

Suppose the holder redraws on the drawer of the dishonored 
bill, and thereby gets the exact sum at the place where he 
wisihed to have it, can he, afterwards, return to this country, 
and demand the twenty per cent, damages, because the original 
bill was dishonored ? Certainly not. This shows, conclusively, 
that the twenty per cent, is liquidated damages, for all the 
difference of exchange, and every other damage or inconve- 
nience resulting from the protest. It is admitted, that the 
holder is entitled to the twenty per cent, in all cases ; but sup- 
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poee, at the time of the return, bills are forty per cent, below in error. 

per, what would become of his twenty per cent. ? Again, if the 

drawee sold the bill at twenty per cent, above par, and on its 

being retarned dishonored^ bills should be twenty per cent. 

bdaw par, he ivould make a profitable speculation. To say 

that the holder shall be obliged to accept a new bill, instead 

of money, would be to compel him to keep his money abroad, 

for an ^nde6nite period, unless he should agree to accept one 

half the money, perhaps, which he paid for the original bill. 

The cYidence offered by the defendant below was properly 
rejected by the chief justice, because usage or custom can 
neTer be admitted to show that a less sum shall be a satisfac- 
tion of a debt, when pontioe law has fixed it at a larger sum. 
Usage is admissible, only, to show the nature of a contract, 
not to extend or alter its effects. 

Lewis, senator, was of opinion, that the judgment of the 
Supreme Court ought to be reversed, and delivered his reasons 
at length, but which the reporter regrets he is unable to state. 

Wilkin, senator, declared himself to be of the same 
opinion. 

Sanford, senator. After the fullest deliberation which I 
have been able to bestow on this cause, I am of opinion, that 
the judgment of the Supreme Court was right. It is highly 
expedient that the amount to be recovered on dishonored bills 
of exchange should be determined by a certain and uniform rule ; 
and such is the rule adopted, and settled by the Supreme Court. 
They have rightly determined, that in this, as in other cases of 
contracts, the rule by which the amount or extent of redress 
should be ascertained, is a question of law. I forbear to dis- 
cuss the several rules which have been proposed, or to com- 
ment on the arguments which have been urged in support of 
them. I mean, merely, to state my own conclusion, and to 
express ray approbation of the rule adopted by the Supreme 
Court. My opinion, therefore, is, that the judgment below 
ought to be affirmed. 

P. W. Radglifv, senator, declared himself of the same 
opinion. 

Yates, senator, concurred. 



Tan Burbr, senator, declared himself to be of the same 
opinion. He thought it safest to affirm the judgment of the 
Supreme *Court; and if the rule adopted by that Court was 
found to be really inconvenient or wrong, the lec^islature ought 
to regulate the mode of settling protest^ bills, by statute. 
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jN ERKOR, Wkndbix, Bishop, Hager, Stewart, Townsbnd, and 
ALBANY Vanbrtck, senaton, concurred. 

April, 181^ 

^^-^^'^^"^^ Elmendorf, senator, was of opinion, that the judgment of 
^^*' • the Supreme Court ought to be reversed. 

FkKBM. bs. 

^' Hubbard, Bloodgood, Atwater, Bloom, Clarke, Ketes, 

Tabor^ and Rouse, senators, were also of the same opinion. 

t AprU iiL A majoritjrf of the members of the Court being of that opin- 

/mSttf,!?;^ ^'^^f ^^ ^^y therefore, ordered and adjudged, that the judg* 

revenufg, 11. ment of the Supreme Court be reversed, &c. ; and that the 

said John B. Uraves recover his costs, &c., and the record 

be remitted, &,c* 

Judgment of reversal. 



[•25] *WiLLiAM Ogden and John R. Murray, plaintiffs 

in error y 

against 

The New- York Firemen Insurance Company, dfc- 

fendants in error. 

A detention THIS cause Came before this Court on a writ of error from 
an mfr!^, it ^^ Supreme Court. For the &cts and judgment of the Court 
a jusuaabie below, see S. C. vol. 10. pp. 177—180. 

cause of aoan- , '^* 

donmenL on a 

policy of intur- Thocause was argued by Cotdeni and T. A. Eamet^ for the 
^Afier ^ an a- plain tiflfs in crror ; and by S. Joncs^jun., and D. B. Ogden^ for 
bandonmeat for the defendants in error. 

a total loBSy 
though not ac- 
cepted, the in- Arguments for the plaintiffs in error. As to the right to 

purchase^^^the abandon in this case, there can be no question.^ The only 
property at a point in Controversy is, whether the sale and purchase in this 
bein/a^ waiver case was a waiver of the abandonment. If another person, 
of the abv^on- other than the plaintiffs, had purchased, though for the benefit 
hThas^venno- of the insured, it is not contended that it would amount to a 
»i«« *o *^.»n- waiver of the abandonment. The declaration of war does not 
an?'^ place 'of destroy the contract, but puts an end to the voyage, so as to enti- 
?^*' ^10 ^* ^'® ^^^ insured to recover for a total loss. The war intervened 
m{b] ' ^ After the abandonment, which was not accepted by the insurers, 
1 6 Johsu Rtp ^^^ ought to have been. All the difficulties which arose afler- 
*J99. 310. Jfarl wards Were the consequence of the improper conduct of the 

fioe" P^rk^Vi insurers. 

Int. 109. We deny that the abandonment, in this case, ftested the prop- 

erty in the insurers, so that the insured had no right to mter- 



II 



(a) CatUtt V. Pacific Ins. Co., 1 WendelTs Rep. B65. 

[b) Vid. Francit v. Ocean bu, Co,, 6 Cotoen, 404. 
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fcie with it. The insured has a right to sell the property, after in error, 
an abandonment, which the insurer has refused or neglected albany 
to accept, and to pay the loss.f April, I8i4. 

If the insured has no lien after a rightful abandonment^ yet ^-^""^^^^^^^ 
lie has the legal possession, and has a right to sell and keep the Oqdev 
proceeds, in part payment of the loss. If the insurers refuse Firem. Iks. 
to accept the abandonment, and pay the loss, the insured may . ^^ 
refase to give up the property, until paid. It is, jiia a mort*< Broome, ' i 
gage; *and the insured is not bound to look to the msurers for [ * 26 ] 
more than the residue remaining unpaid, after the sale. a^'^jfewSSi 

The insured cannot be properly considered as a trustee, but arguendo. WcU. 
is rather a mortgagee, with the additional circumstance, that ^ ^- co°^ 
the eondact of Xhe insurer has forced him into that situation* johu. R, sio. 
In RoUnson S^ Harishome v. United Insurance Company, % it n •^o^fu. Rtp 
m true, the insured were trustees, and plainly because the ^^' 
assurers had accepted the abandonment, and paid the loss ; and 
daring the time the insurer has to make his acceptance, or to 
refose the offer of abandonment, the insured is a trustee. But 
whete an abandonment has been rightfully made, and wrong* 
fiiDy reAised, and the property is left in the hands of the in- 
tmi, he is not, in that case, a trustee. The law will not im- 
pose on him, against his will, so responsible a character as 
Umi of trustee. If it be said, that the insurers hare not had 
their interest duly promoted, we answer, that if they had done 
their duty, they would have accepted the abandonment, and 
taken care of the property themselves. In all the cases which 
may be chad, it will be found, either that there has not been 
time for the insurer to accept, or there has been a refosal of 
the abandonment. 

In this case, the plaintiffs ought to be placed in the condi- 
tiOQ of a mortgagee, or rather, in a better situation, because 
the situation has been forced upon them, against their wish or 
consent, by the insurers. It would be very inequitable, to 
aHow the insurer to derive a privilege or advantage from his 
own misconduct, and to throw a disability or disadvantage on 
the insured, against his will, and in consequence of his acting 
ear necessitate. 

But even if the insured is considered a trustee, it cannot vary 
the case. Notice was given to the insurers, that it was neces- 
sary, for the interest of all parties concerned, to sell. This was 
sufficient to put them on their guard, and they should have seen 
whether the trustee was acting for their interest, or have given 
him instructions. As they did not see fit to say any thing on 
the subject, the trustee had a right to purchase. A mortga- 
gee may sell, and yet become a purchaser. If the insured had 
a right to buy, he certainly had a right to use and employ the 
retsel. It is true, the insured could not prosecute the original 
Toyage, or the one insured, on their own account. They did 
*Bot attempt this, but sent the vessel on a new and different [ * S7 | 
foyage 
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IN KRROJL The case of Abbot v. Broamef is not analogous to the one 
ALBANY before the Court ; for here was a notice of sale, and it was 
AprU, 1814 clearly for the interest of the insurers, that Murray attended 

^-^"^'^^'^-^ the sale, and bought in the vessel. If he had not done so, she 
OoDKii would have sold for a less price, and the loss of the insurers 

FiEEH. Iirs. have been much greater. It may be said, perhaps, that the in- 
J^' . sured, in attending the sale, was actuated more by a view to 

Com. 263?*^ ' his own interest than that of the insurers ; but the notice given 
by him to the insurers was sufficient to counteract any such in- 
tention ; for the insurers might have sent an agent to attend 
and bid, so as to compel the insured to purchase at the highest 

1 3 Jehu. Com, price. The case of Abbot v. Sebor,X is contrary to that of 

^* Abbot V. Broome^ though the circumstances are the same. 

There was an employment of the vessel by the insured, after 
the purchase, in both cases ; and such also was the case of 

itL} MT***"' Saidkr fy Craig v. Church.^ 

£to. ' "^ Again, if a trustee wishes to purchase the property of the 
cestui que trutt, equity will discharge him from his trusteeship, 
so far as to enable him to do so ; but, in a case like the pres- 
ent, equity could not relieve ; nor does law or equity ever 
recognize a party standing in such a situation, by necessity, 
as a trustee. 

Even if the doctrine of trusteeship were applicable, it would 
only enable the insurers to consider the property as purchased 
for them, if he preferred to da so ; and, in the present case, 
they have not chosen so to consider it, which clearly shows 
that the property has not been sacrificed, as is pretended. This 
doctrine of trusteeship does not make a repurchase a waiver 
of abandonment. The doctrine that a repurchase is a waiver 
of an abandonment, stands on different principles. 

It may be comprehended in two positions ; 1 . Whenever, 
before an abandonment is made, a technical total loss exists, 
the insured voluntarily does an act which enables him, at a loss 
less tlian half the value, to pursue the voyage insured, this vol- 
untary act turns the previous technical total loss into a partial 
9 M^'^i^p^ loss, and destroys the right of abandonment. || 

R^p. 237. ''s ^' Whenever, after an abandonment has been rightfully 

Miu*.JUp.3n, made, on an existing technical total loss, the insured does a 

{J^by cw^i voluntary act which removes the technical total loss, and ena- 

M^' Jk ^"*' '^'^^ ^^® property ^insured to proceed on the voyage insured, 
^' * such voluntary act shall be a waiver of the abandonment. 

L ^ J Where the act is done by the captain, supercargo, or agent, 

and it is afterwards ratified or adopted by tfie insured, it must 
be deemed, in its legal operation, as if done by the insured 
himself, at the time it was, in fact, done by such agent. And 
the case of Saidler fy Craig v. Church would have fallen under 

cLt],^t\?'{in ^^J^f'i position, if it had occurred after the decision of the 

1804.)' Court of Errors, in Church v. Bedient ;1[ but it was, at that time, 

tt 1 ^"^ held that an abandonment made in ignorance of the total 

(H»n99.) ' loss having ceased, was valid.ff But, considering the aban- 
30 



OF THE STATE OF NEW-YORK. ^ 



28 



April. 1814. 




doBmeat as rightfully made, the case of Saidler fy Craig v^ xv ERROR , 
(Aurck^ and that of Abbot v. Sebor^ if it be law, must be classed albany, 
imder the second position. 

From these two positions, and principally from the second, 
may be deduced this corollary : — 

3. Where, on a technical total loss, an abandonment has 
been duly made, no rightful act of the insured, which does not 
do away the technical total loss, and enable the property to 
proceed on the voyage insured, shall be construed as a waiver 
of the abandonment. And this corollary is entirely applicable 
to, and ooght to govern, the, decision of the case now before 
the Ck>urt These positions secure to the insured an indem- 
nity, and no more. 

Arguments for the defendants in error. The decision of the 
Court below was founded on clear and well-settled principles 
of law. An act of abandonment transfers the whole property 
to the insurer, and gives him the possession, and as complete 
control of it, as if there had been a regular bill of sale and de- 
livery, and the insured have nothing more to do with the prop* 
erty. His remedy is on his special contract, and if well ad- 
vised, he will not intermeddle with what he has once renounced 
and abandoned. He agrees, by the policy, that if he takes any 
step in regard to the property abandoned, that he willact as 
agent of the insurer. Any intermeddling, therefore, with the 
property, after an abandonment, is in contradiction to the act 
of abandonment, and a waiver of it. It is only in consequence 
of the absolute renunciation of all right, possession, and use of 
the property, that the insured are entitled to recover for a total 
loss ; and whenever the insured has subsequently intermeddled 
*with or used the property, and there has been a recovery for 
a total loss, there has been an assent or acquiescence on the 
part of the insurer .f 

There is no such repugnancy or contradiction between the *|- eis"''''*^' 
cases of Abbot v. Broome and Abbot v. Sebor as has been sug- * 
gesied. In the one case there was an affirmance of the acts of 
the assured by the assurer, and in the other there was not, but 
the contrary. The right of the insurer to affirm the acts of the 
insured, or his agents abroad, is settled in the case of Robert- 
Mm fy Hartshome v. The United Insurance Company^ which 
case accords with the principles for which we contend. 

The insured, by the present case, have exercised the highest 
act of ownership over the property, by a sale of it. The case 
of Walden v. The Phcsnix Insurance Company ,% decides that ts/otat. X^i 
the insured cannot buy the property. The prindples of the ^^* 
law of insurance are well settled, that in all cases of abandon- 
ment, the assured and their agents, captain, supercargo, <&c. 
thenceforward, ex necessitate^ become the agents of the insurer : 
they act quasi his agents, of course, without further ceremony ; 
and this, even where the abandonment takes place at a port 
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ALBANY, 

Aprili 18U. 

Clasoii 

V. 

Shot WELL. 

[•32] 



IN ERROR, of Judicature of the same people, at the city hall of the city 
ot New-York, came Gilbert Sho/wtll, by I'ViUuiT/K SIo9son, his 
attorney, and then and there, before the said 'justices, Sprayed 
to be restored to the possession of a certain house and farni^ 
with the appurtenances, situate in YonkcrSj in the county of 
fVetichester, from which he and Samuel BriggSy or one of them, 
were expelled, as he says, on the fifth day of February, now 
last past, and then and there, in support of his said prayer, did 
produce to the said Court certain affidavits, which he prayed 
might be read by the said Court, and the same were accord- 
ingly read by the said Court, and the same are in the words 
and figures following, to wit : " 

Then followed, in hoc verba, the affidavits produced on the 
part of Shotwell, 

^* And the said Gilbert Shotwell, by his said attorney, then 
and there prayed the said Court, that upon the said afiidavits, so 
produced and read to the said Court, he and Samiiel Briggs 
might be restored to the possession of the dwelling-house and 
farm, with the appurtenances, situate in the town of Yonkers, 
in the said county of Westchester, and that a writ of restitution 
might be awarded accordingly. Whereupon the said Court did, 
then and there, order, that Isaac Clason, George De Peyster, 
and William A. Thompson, show cause, before the said Court, 
at the city of New- York, on Friday, the fourteenth day of May, 
then instant, at the opening of the Court, or as soon thereafter 
as counsel could be heard, why the said Gilbert ShotweU and 
Samuel Briggs^ or one of them, should not be restored to the 
possession of the said house and farm, according to the prayer 
of the said Gilbert, or for such other or further order and re- 
lief as the Court should then and there grant ; and that copies 
of the aforesaid affidavits be served on the said Isaac Clason, 
George De Peyster, and William A. Thompson, respectively ; 
at which day and place came the parties aforesaid, and the said 
Laac Clason produced certain affidavits in opposition to the 
prayer of the said Gilbert ShotweU, which he prayed might bo 
read by the said Court, and they are read and filed by the said 
Court, in the words and figures following ; that is to say : " 

Here followed the affidavits on the part of Clason, in hai* 

verba : 

[*33] *'' And the said Isaac Clason, thereupon, prayed to be dis- 

missed the Court, without day, of and concerning the prayer of 
the said Gilbert ShotweU, and that the prayer of the said Gilbert 
might be denied, with costs, &c. But because the said jus-* 
tices, are not yet advised what judgment to give of and con- 
cerning the premises, day is, therefore, given to the parties 
aforesaid, to appear before the said justices, at the capitol in 
the city of Albany, on the first Monday ofAvgusi next, to hear 
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their judgment of and concerning the premises, because the IN error, 
said justices are not yet advised) &c. at which day and place 
come the parties aforesaid, and all and singular the premises 
being seen, and by the Court now here more fully understood, 
and mature deliberation being thereupon had; 

^ It is considered that the said Gilbert SkoiweU and Samuel 
Briggs be restored to the possession of the house and farm in 
YoiUcerSy in Westchester county, from which they, or one of 
them, were expelled, on the fifth day oi February, one thousand 
eight hundred and thirteen, and that a writ of re-restitution be 
awarded accordingly." 

A preliminary question was raised for the consideration of 
this Court : to wit, whether a writ of error would lie in this 
case. But this question, by consent of the counsel of both 
parties, and with the advice of the Court, was agreed to be 
argued at the same time with the points arising on' the merits 
of the cause, as decided on by the Supreme Court. 

The counsel for the plaintiff in error stated the following 
points: — 

1. That the judgment of the Supreme Court, and the award 
of re-restitution, in this case, are proper to be reviewed in this 
Court by writ of error. 

2. The Supreme Court have no original jurisdiction, by affi- 
davit alone, without writ or process. 

3. Even if the want of a writ of certiorari, or other process, 
could be supplied by affidavit, yet there was no judicial pro- 
ceeding before the justice, nor any award of restitution made 
by him. 

4. Admitting that there was a judicial proceeding by the 
justice, yet the equivocal and temporary possession acquired by 
the defendant in error, was by force or fraud : and the Su- 
preme *Court ought, therefore, in the exercise of a sound legal 
discretion, to have refused to restore him again to that posses- 
sion, against the lawful owner or possessor. 



[♦84] 



X F. N, Yates, for the plaintiff in error. 1. A writ of error 
lies in this case. • A certiorari is the subject of pleading.f The 
conviction before the justice is a record, and although the gen- 
eral and common mode of bringing the matter in review before 
the Supreme Court is by certiorari, yet a writ of error will lie.J 
In the case of The Queen v. Layton,^ the words of the convic- 
tion were, ^' therefore it is considered,*^ &c., and the decision of 
the Court that the conviction be affirmed, shows that it was in 
the nature of a judgment. || In King v. Chaloner,^ the Court 
of K. B. said the record of force might be quashed without a 
writ of error, if it was insufficient, plainly showing that a writ of 
error lies. And so in the case of The Queen v. Layton, as re- 
ported in Salkeld,W the Court say, if a fine be set, the con- 
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84 CASES IN THE COURT OF ERRORS 

w ERROR, viction cannot be quashed on motion, but the defendant must 
ALBANY bring a writ of error. 
April, 1814. In Gronvell v. Burwdl,j[ Uolty Ch. J., held, that whenever 

^-^^''^^•^'■^*^ a new jurisdiction is erected by act of parliament, and the 

Claboh Court or judge that exercises this jurisdiction, acts as a Court 

Shotwkll. or judge of record, according to the course of the common law, 

213 ^^^^SmU' * ^ "^ ^^ error lies on their judgments ; but where they act in a 
summary method, or in a new course, different from the com- 
mon law, then a writ of error does not he, but a certiorari. 
And in The Queen v. Lnyion, as it appears in I Salk, 106. and 

X 1 8aik. 266. in The Quee/i v. FoxbyX i^ ^^ ^^'^^ ^hat where the rec^ird 
of conviction was removed by certiorariy a writ of error lies 
coram vobisy &c., which was held to be the proper course ; 
tliough, in the latter case, the chief justice said, the Court was 
well possessed of the cause by a writ of error on the conviction, 
without a certiorari. 
i^BLCom. "A judgment," says Blackstoriey^ "is the determination 
and sentence of the law. It is the conclusion that naturally 
and regularly follows from the premises of law and fact ; " and 
it is expressed by the words, " therefore, it is considered by 
the Court." If the justice's proceeding and conviction was in 
the nature of a judgment, the decision of the Supreme Court 

B6 /oAiM. Jt«p. is a judgment thereon. Spencer, J., in the case of rff<c5,|( 
gives a correct definition of a judgment, or judicial proceeding, 

[ • 35 ] on which *a writ of error will lie. Whenever a decision takes 
place in the Supreme Court, which is final, and of which a 
record can be made, and which shall decide the rights of prop- 
erty or personal liberty, in such case the statute gives jurisdic- 
IT Co. Litt, tion to this Court. Coke^ says, a writ of error lies when a 
man is grieved by any error in the foundation, proceeding, 
judgment, or execution. But without a judgment, or award 
in the nature of a judgment, no writ of error lies; and 

tt 11 Co. 3^- in Metcalf^s c<Mc,ff he states the exceptions to the general 
rule, that error does not lie, but on a judgment, &c., and 
which will comprehend the present case. So a man may 
have a writ of error before all parts of the cause are decided, 
as on demurrer, before a writ of inquiry of damages is exe- 

$t 1 Roil- Ahr. cuted \Xi or in qwy warranto^ where judgment is given for part 

751. 11 c«.4i. of the liberties claimed, and the Court take time to consider as 

($ Pawner, 1,2, to the Other part.^^ 
UCro,Eiu, In Ascue v. FulijawheM it was held that a writ of error 
would lie on an award of execution on the statute merchant, 
though no writ of error would lie on an erroneous acknowl- 
edgment of the statute, but an audita querela. So, a writ of 
error lies on a fine and recovery ^ though the word judgment, or 
any thing in the form of a judgment, is not to be found in the 

^^^ i^^''- writ or proceedings.lTIf 

Cork, Lw'9 Where bail brought a writ of error, as well for error in 

f "'S^i ^' ^^'^^^""S ^^^ judgment, as awarding the execution on the scire 

778. 789'. ^' facias y though the writ of error was quashed as to the judgment 
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against the principal, yet it was allowed to stand good as to the /^ error. 
judgment against the bail on the scire facias,^ So, where a albany 
writ of error was brought as well for the rendering of judgment April, I814. 
against the testator, as awarding execution against tlie execu- ^^^•"n/-'^^ 
torB,t it was held good as to the award of execution. Clasom 

Whatever judgment the Court below may have given on the Smotwbh. 
proceedings certified by the justice, whether to quash, affirm, \J^'^ ^' fi' 
or reverse them, it is such a judgment that error will lie Raym. 32s. s! 
thereon. C- Cartfi.ui. 

If the Supreme Court had jurisdiction of the cause on the * Strangefi055, 
affidavits, then all the purposes which could have been effected 
by a certiorari are as well effected by the affidavits. The 
Court has the same view of the proceedings before the justice. 
Having elected to bring the matter before the Supreme Court 
by affidavit, the opposite party cannot thereby be deprived of his 
right to have the decision of that Court reviewed. The Su- 
preme *Court might have ordered a joinder in error, and con- [•36] 
sidered the return, of which a memorandum was made by Mr. 
MunrOy as a return to the writ. 

The common law,^ as well as the statute, (sess. 24. c. 25. $ s adut. fiOi. 
i JV. R. L. 143.) encourages writs of error, declaring them to 
be writs of right, and grantable ex debito justititB, and not as 
matter of grace or fevor. 

2. As to the merits ; first, we contend that the Supreme 
Court had no jurisdiction in the case, by mere affidavits alone, 
without writ or process. 

The cases cited in the Court below do not support the posi* 
tion that the Court could proceed without writ. King v. Cha- 
lonerW came up on habeas corpus, and The ^ueen v. Lay- II * J8W. I66. 1 
ton!^ on certiorari, ^ ^ ' ^^ ^^ 

No case can be found of the Court of K. B. exercising its s. c. 2 'saik. 

ilEA 

superintending power over inferior Courts or jurisdictions, *^' 
without writ or process. In Rex v. Elwell^ff where there was ft « Sir. 794. 
no fine set by the justice, the party was brought up on habeas 
corpus, and the retdrn stated the cause of his commitment to 
be on a conviction of forcible entry and detainer ; and the 
Court refused to consider the exceptions, until the conviction 
was regularly brought before them, by certiorari. This cause 
was decided long subsequent to the others, and settles the rule 
on the subject. As to the supposed necessity of proceeding on 
affidavits, in consequence of the death of the justice, it is 
enough to say that his death cannot alter the rule of law ; and 
there is a remedy for the case, for the certiorari might be di- 
rected to the executor or administrator of the justice.JJ %liS7c,)m 
In Ramsay v. Crary,^^ where a justice left the state without 2 Hawk. p. c. 
making a return to a certiorari, the Court did not think it a Iw^fes^iJa^ 
sufficient reason for substituting any thing else for the return of ton,i, i3i. 
the justice. In Brush v. Tfl^gg-arrjIJH the Supreme Court would »WJC'aui«#'» 
not allow parol evidence to be given of the contents of a cer- ^'j^ j^^ 
iiorari. The writ itself, or an office copy of it, must be pro- 19. 
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IN ERROR, duced, or satisfactory evidence must be given of its being losl. 

ALBANY There was no evidence, in this case, of the loss of the writ. 

April. I814! The language of Hawkin»;\ where he speaks of the proceed- 

•>,-^-N/-"i^^ ingg being removed^ shows that there must be a writ4 The 

Clasov Supreme Court ought to have required a return to the ceriuh- 

Shotwkll. rarty or have issued another writ.^ The record made by the 
[ *37 ] justice *on view, ought to be made sl judgment, and certified 

c.^jT^Tml^' mto the Superior Court.|| 

63, Gi.' ' 3. The draught of a return to the certiorari prepared for 

g^?f^' ™- the justice, makes no mention of re-restitution ; and, indeed, 
Cro. hit. 81! such a mode of preparing the returns of justices, is not sane- 
99^' c^* ^j^' ^'^"^^ ^^ approved by the Supreme Court.H Whatever the 
148. * ^' justice did, which is not contained in the record of his acts, is 
1^1 Bae. Abr. not to be Considered as done colore officii. If the affidavits are 
2 ^.^n^^^ attentively examined, nothing will be found to show that there 
J 3 Bae, Abr. ^^'^ y^oexi legally a change of possession. Parol evidence is not 
Fore. Ent. and admissible as to the contents of the writ of certiorari, the jus- 
Paimer,m^ ticc's rctum, or any of his proceedings ; for his return is not 
DaUon,'44. traversable, ff 

^Johu.Rep. 4^ »pjjg Supreme Court ought not to award re-restitution, 
MSJohm.Rep. whefc the rt^Ai of possession has not been established.lt And, 
^' even if Shotweli had the possession, the Court below ought 

Cr^^Te' S* ^^^^ tinder the circumstances of the case, to have awarded re- 
Camber' 928*. restitution. Though the plaintiff in error might have been 
z^'s^'m' ^^^^^^'^^i *^^ fined, for abroach of the peace, yet, having 
Dffer, 1S3. pi. regained the possession of his own land, the possession ought 
84. 1 Keb. 3«. qqi ^q \^ again given to the other party .^^ (a) 

M 4 Joknu.Rep. 

its. per 8pet^ , 

etr,f. I Jokm. T. SedgvncJcy and Henry, contra, contended, 

Rep. 44. J ^ ipjjj^^ jj^ ^j.jl ^f gj,j^j. ^^yj^i^ ijg in ^[j jg ^ge. The Supreme 

Court had jurisdiction. The issuing and delivery of the writ 

of certiorari gave jurisdiction instantly^ so that there could be 

ji 9 1 Bae. Ab. uo further proceeding whatever before the justice. || || It is true, 

bTh^i^ii^i*. ^^^^ P*^*^^' evidence of the contents of the writ or return is not 

p. c. e. 27. s! admissible ; but this rule does not apply in sumtnary proceed- 

835. im***''^ ings, in the same Court from which the writ issued. The writ 

supersedes all proceedings in the Court to which it is sent or 

irir Yth. 32. delivered.mr When the justice received the writ, his juris- 

HaL P. c. 215. diction ccasod. His power of proceeding was at an end. And 

it would be monstrous if no Court had jurisdiction of the matter 

The Supreme Court had power to enforce a return to the writ, by 

an attachment. Where a Court proceeds sumnuirily^ so that 

an issue in law or in fact is precluded, no writ of error can lie. 

Here is no fact confessed, or found, and without such fact, no 

[ • 38 ] judgment of law, according to the definition of Black8tone,\ff 

fiSe'sIr* ^***' which was not fully stated by the other side, can be given. 

There is no precedent for such a record, as the papers before 

the Court are improperly called. The form of the judgment 

stated in this pretended record, is not justified by the proceed- 

(a) See T%e People v. Leonard, 11 Jofuw. Rep. 504. 
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ing8 below. The words " thertfore it is considered*^ are never in error. 
wed by the Court in deciding on motions. The record is not albany 
a judgment roll, though signed by the clerk ; it has been made April, isi^. 
op by the attorney of the piaintiflf in error. In the cases rela- '^-^^n-^''"^-^ 
tiYO to statutes merchant and Vijine, there is a judgment of law, Clasok 
on which an execution may issue. There are many decisions Shotwell. 
and determinations of the Supreme Court which are finals and 
which affect the person and property, but on which no writ of 
error can lie ; as in amerciaments, granting new trials, relieving 
hail who are fixed, mandamus; prohibition^ and in numerous 
other cases which might be mentioned. If the party com- 
plains that he is aggrieved by the Supreme Court granting an 
execution erroneously, is it possible that a writ of error lies to 
this Court? 

Again ; this Court having only an appellate jurisdiction, can- 
not decide on facts. The actf organizing this Court, from the t n. r^ l. 131, 
generality of the expression, might, perhaps, lead to a differ- \^ " ' 
ent conclusion. But in construing that act, we ought to look 
to the English statute, from which its provisions were taken. 
The Stat. 27 Eliz. c. 8.J has the same general words. The X See Bae, Ah. 
writ of error is to go to the chief justice, to cause " the record 4^0^*^ ' 
and ail things concerning the same," &c. to be brought before 
the judges of the exchequer chamber. Our statute did not in- 
tend to confer larger powers on this Court than is conferred by 
the English statute on the Court of the Exchequer Chamber; and 
it has been decided, that the statute of 27 Eliz. c. 8. does not 
extend to errors in fact.^ If this Court, then, frdra the nature I,* Bae. Ah, 
of its organization, cannot decide on facts, the present cause is %Zm.x. venL 
not legally before the Court. If there had been a return to the «>7. Cro.J» 
certiorari, there would then have been a record of the Supreme *' 
Court, which, in itself, would be absolute verity, and preclude 
all inquiry as to facts. No rule or decision of the Supreme 
Court, on motion, is final, but is open to revision in that 
Court, and is often reviewed, and the rule before granted is 
vacated, modified, or enlarged, in the discretion of the Court. 
There *can be no occasion, therefore, for a writ of error to [ * 39 ] 
this Court. 

Where the proceedings are summary, no writ of error lies.|| I'Vvii.Ab.Cer 
There is no judgment of the Supreme Court, legally and tech- '^%v/,%.) ^ 
nically speaking, in this case. The writ of certiorari was not Tidd.Pr.i(m, 
returned, and there is nothing brought up here by the writ of ^^^' 
error ; for there could not, and ought not, to be a record in 
the case. It is inconsistent to allege that the affidavits are to 
stand in place of a return to the writ, and are the subject of a 
record ; for the dispute is about the facts set forth in the sev- 
eral affidavits. 

2. A discretionary power, in cases like the present, is neces* 
sarily and properly reposed in the Supreme Court ; nor can it 
be taken away, unless by an express act of the legislature. 

Again ; the Supreme Court may travel out of the record, in 
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IN ERROR, order to do justice. The force may be traversed, and if the 
'alb4J<y justice refuse to receive such traverse, the Supreme Court may 
April,' 1814! hear affidavits of the (acts, and order re-restitution.f 
^""'^^^y'^^^ The cases cited to show that a certiorari might issue to the 
^^^^^ executor or administrator of the justice, can apply only to 
Shotwbll. cases where a person has the record in his custody. But the 
V^^'i^T^' executor could no more make up a record, or return to the 
certiorari^ than the deceased justice himself. No person can 
make the return when the justice is dead. The Supreme Court 
having a general and supervisory power over all inferior juris- 
dictions, must, necessarily y have jurisdiction in such a case, on 
motion, without writ, since there was no other way of exercis- 
ing their power. A careful examination of the cases cited in 
the Court below, in support of this point, will show that they 
bear no other construction than that put upon them by the 
Supreme Court. 

3. The justice clearly acted officially, in awarding restitu- 
tion ; and he left a sufficient memorandum to show his pro- 
ceedings. He acted in virtue of his office, and on the statute, 
and it was so considered by all the parties present. 

4. On quashing a conviction, an award of re-restitution 
tl Couwr, 126. is matter of course ;| if it is not, still it is a matter resting in 
*^«^*j ^- the sound discretion of the Court, and they have exercised that 
1 Ar. 474.' ' discretion in this case. It appears, that the justice made Shot-- 

well give up the keys : this put him out of possession, and a 
re-restitution was then proper. 
I *40] *Again ; this writ of error is brought by Clason. But the 

party complaining below was De Peyster, the person put out 
of possession by ShotwelL Clason must allege a privity of es- 
tate ; but that can be no reason for substituting himself as 
prosecutor, in the place of De Peyster. If dasoriy with others, 
were compelled to appear in the Court below, they should all 
have been made parties in the writ of error, or have been sum- 
moned and severed. 

Burr, in reply, contended, that the doctrine of summons and 
severance could not apply to a case of this kind, so entirely 
new, and without precedent. Besides, it is too late now to 
make the objection, as the non-joinder of others can only be 
urged in abatement. That a writ of error lies in this case, is 
to be shown from analogy, rather than from direct precedent : 
there may be such an injury in this new proceeding of the 
Court below, as, in every view of the subject, ought to be re* 
vised. The powers and jurisdiction of this Court are suffi- 
ciently ample, wherever the decision of the Court below is 
l^ofcm <*p. Jinal, and there can be a record,^ Now here is a record before 
the Court; though without precedent, yet having form and 
fact. 

It is said that the proceeding of the Supreme Court was 
summary. It is that of which we complain. The statute has 
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prescribed the mode of proceeding in cases of forcible entry in erroil 
and detainer ; and if the statute had been followed in this case, 
there would have been a record^ according to old precedents, 
on which, it is admitted, a writ of error might be brought. 

On an order of the Court of Chancery, in any stage of the 
suit, an appeal may be instantly made to this Court ; and we 
have never heard of the inconvenience arising from such a 
course. It is difficult to perceive why greater danger or in- 
convenience would result from allowing writs of error to be 
brought on the orders or decisions of the Supreuie Court. 

The Court below assumed the ground that there had been 
a judicial proceeding before the justice, or that he acted oj6- 
dally J under the statute. But if the affidavits are examined, it 
will be seen that, really, there was nothing judicial or official 
in his proceedings. The party had himself taken his remedy, 
with his own hands, before the justice arrived. And where a 
party, having right, takes the possession himself, that possession 
is *good, and will not be disturbed. All the party can be liable 
to, is punishment for a breach of the peace. (<i) As to the 
complaifU said to have been made to the justice, it no where 
appears, that the justice went to the spot, in consequence of 
such complaint The proceeding, as stated in the affidavit of 
Briggt, negatives all idea of the justice having acted offidaUy^ 
or as a justice of the peace, in a criminal proceeding. He 
merely advised the parties as to what ought to be done. The 
justice never acted on the complaint of De Peyster. All that 
he did was at the request of Briggs^ and in order to protect 
him. The justice made no record of his proceeding; and it is 
not to be supposed that he would have proceeded legally an<i^ 
solemnly, under the statute, and have wholly neglected to 
make any official note or record of his proceedings. The shred 
of a return, so called, collected by Shotwell, Briggs, and the 
attorney for the plaintiflf in the certiorari, ought not to be re- 
garded. The Supreme Court have censured an attorney fot 
interfering to make a return for a justice. 

Again ; the provision of the statute relative to attornments, 
shows that Clason was, all the time, virtually in possession ; 
and that a re-restitution was impossible. 

The powers and jurisdiction of the Supreme Court are to 
be found in those of the Courts of C P., Kl fi., and Exchequer^ 
in England, and in our statutes. No such proceeding as that 
of the Court below can be found ever to have taken place in 
either of the three English Courts mentioned. The case cited 
from Siderjin is the same as that of The King v. Chaloner, and 
came up on habeas corpus* There is no mode of commencing 
or introducing a suit to the Supreme Court, upon motion, ex- 
cept what the ingenuity of counsel may discover. 

No doubt, the jurisdiction of the justice ceased on the writ 
o( certiorari being deUvered to him ; but the Supreme Court 



(a) Bai see 7^ PeopU v. Leomrd, 11 Jok$u, Rep, SOL 
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IN ERROR, did not, therefore, acquire jurisdiction of the cause. That 
Court had jurisdiction over the justice, and might constrain him 
to make a return to the certiorari ; but until the writ was re- 
turned into the clerk's office, the Supreme Court had no juris- 
diction of the cause. These proceedings, therefore, were coram 
nanjudice. Is this Court prepared to say, that suits may here- 
after be commenced, *without writ, on affidavits ? The conse- 
quences of such a doctrine ought well to be considered. A wide 
door would be opened to perjury. But the greater evils would 
be, that facts would be determined without the intervention of 
juries ; and parties would be deprived of the right of appeal, 
or of obtaining a review of the decision of the Supreme Court, 
however erroneous their judgment might be. 

The Chancellor. The preliminary question in this case is 
whether a writ of error will lie upon the matter before us. 

Assuming the writ to have been properly brought, the ques- 
tion on the merits, though extremely simple, is, comparatively, 
of little moment ; and was there noother point for discussion, I 
should have been silent, not from any doubt of my constitu- 
tional right, as chancellor, to speak and decide on the case, 
but from motives of delicacy, as I wish not to sit in review of 
decisions assented to or pronounced by me, as chief justice, in 
the Court below. 

But the point now under examination did not, and could not, 
arise in the Supreme Court; and for the more full and com- 
plete view of it, I shall be obliged to touch on the whole mat- 
ter of the case, and shall submit the reasons and authorities by 
Vhich I am convinced, to the candid and intelligent consider- 
ation of the Court. 

The leading facts are few. On the fifth of February, 1813, 
George De Peyster went to Elijah Williams, a justice of the 
peace in Westchester county, and entered a complaint of a 
forcible entry and detainer of his messuage and dwelling-house, 
by Gilbert Shotwcll, Upon this complaint, the justice imme- 
diately repaired to the premises, and found the family of Samuel 
Briggs in possession ; and he also found that De Peyster, with 
Thompson, his attorney, and several other persons, had arrived 
there before him, and were occupied in emptying the house of 
its furniture. Briggs refused to surrender the possession of 
the house, and the justice directed him to be taken into cus- 
tody, which was done accordingly ; and in the presence, and 
with the sanction of the justice, the house was completely 
cleared of Briggs' s family and effects. 

This is the substance of the case, as taken from an unfinished 
record or return, which the justice had prepared to the certio- 
rari issued and delivered to him, and as taken from the justice 
[ • 43 ] *himself, while in extremis, and lying on his death bed. It is, 
therefore, to be considered as equal to an official statement 
under the magistrate's oath, for the return must have been 
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drafted under the impression of that sanction ; and dying in error. 
declarations are generally uttered and received as of equsd xlbany 
solemnity. April, I8i4. 

But this imperfect return of the justice was aided and sup- ^-^'•n/'*"*^-^ 
ported by a number of affidavits to the same effect, and so far <^^^8oir 
from setting up a want of jurisdiction in the Supreme Court to Shotwsli.. 
take cognizance of the case, the record shows that Laac Cla- 
son and Qeorge De Peyster, when called upon to answer, pro- 
duced a number of counter affidavits, and submitted the case, 
upon the conclusions to be drawn from the affidavits on the one 
side as well as on the other. 

The Supreme Court made no further decision in the case 
than to restore Shoiwell, or BriggSy as his tenant, to the pos- 
session of the house and farm from which he had been so irreg- 
ularly expelled. The justice stated that Briggs was convicted, 
under the statute, of a forcible detainer, but the Supreme Court 
did not touch that conviction. The record shows, that they 
did nothing more than award re-restitution to Shotwdl, and 
that nothing more was prayed for on his part ; and this fact 
becomes very material ; for, as I shall show hereafter, re-resti- 
tution is a matter resting in the sound discretion of the Court, 
and no writ of error lies upon a matter resting in discretion. 
If the Supreme Court had intermeddled with the conviction of 
the force, by either affirming or quashing it, error would have 
lain upon that decision ; but in this case the Court did no such 
thing, nor does the record allege any act of the Court, but the 
single act of ordering re-restitution to Briggs. The justice was 
authorized by the statute, under which the complaint was 
made, to fine and imprison upon his own view and conviction 
of the force. Such a conviction would have been legal ; but 
possession cannot be changed without the intervention of a 
jury ; and if the justice takes that step, on his own view, he 
does an unauthorized act. He did such an act in this case, 
and it was that grievance, and that only, that the Supreme 
Court redressed. They confined their interference (I speak 
firom the record before us) to the unlawful chanse of the pos- 
session ; and upon affidavits, as applicable to that &ct, they 
awarded restitution to Briggs. We have, then, at present, 
nothing to do with the conviction or the "^evidence of it. This [ * 44 ] 
is not the point before us, nor was it the ground of application 
to the Supreme Court. The whole prayer in that Court was, 
to be put back into possession ; and the whole complaint here 
is, that the Supreme Court, upon facts disclosed by affidavit, 
thought proper to restore Briggs to his possession. 

I am prepared to show that this proceeding by affidavit was 
usual and regular. 

Even if the cause below had been placed on the legality of 
the conviction of the force, and not on the legality of the ouster 
of possession, the Court had sufficient matter before them to 
give them cognizance of the case. A certiorari had been sued out 
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tN ERROtL and served, and the justice made an imperfect return, but before 
he completed it, he died. The Court, in such a case, was bound 
to be indulgent, and to accept of the imperfect return, aided, as 
it was, by the death-bed declarations of the justice. Such a 
course is essential to the due preservation of private right, and 
is dictated by common sense as well as by justice and humanity. 
It is the maxim of law, that the visitation of Providence works 
no injury. The law is not so technically nice as to sacrifice 
substance to shadow. It is a more reasonable system. It is, 
indeed, a collection of written reason, and is never assailed by 
ridicule, except by those who either do not understand, or who 
mean to pervert it. If a judge at the circuit happened to die 
after taking the verdict, and before the return of the posiea, 
the ancient law allowed the verdict to be returned by the clerk, 
though if the judge had been living, he was to make the return. 
{Jenk. Cent. 216. pi. 59.) So, if a justice takes an inquisition, 
or records a riot, he may deliver the record into the K. B. with 
his own hand, without a certiorari. (2 Hawk. b. 2. c. 27. s. 
44.) Those who cultivate the law as a science, know that it is 
a collection of principles, and if the case furnishes a principle, 
it then furnishes a rule for decision. 

But all I need show, at present, is, that if the question be on 
the regularity of the possession gained, (as it was here,) it al- 
ways may, and often must, depend upon matter of fact to 
be disclosed by affidavit. For this we have the case of The 
King Y. Ckaloner^ K. B. 15 Charles 11,, (1 Sid. 156. 1 Keb. 
572. 585. 1 Lev. 113. Com. Dig. lit. Forcible Entry and 
Detainer, D.) which affords a precedent, complete and full to 
the very ^point. In that case, the K.. B., as early as the year 
1663, awarded a re-restitution, founded upon affidavits. The 
case was shortly this : the defendants (being father and son) 
were convicted of a forcible detainer, upon the view of two 
justices of the peace, and fined and committed to gaol, and 
possession of their farm given to one Smith. These defend- 
ants were brought into the K. B., upon habeas corpus, and of- 
fered to submit to their fine ; but to the end that the Court 
might award restitution, it was shown by several affidavits that 
one of the defendants (the father) had been in possession for 
13 years, and that Smith, pretending title, had procured the 
two justices to go with him to the premises, and had used this 
contrivance to gain possession, for which conduct, the Court 
directed a prosecution against Smith and the two justices, and. 
after several motions, the Court awarded re-restitution to the 
two defendants, and held that the possession given to Smith 
was illegal, for that the justices, upon their own view, inter- 
meddled with the possession. It was' then moved that the. 
conviction before the justices be quashed, and it was much de- 
bated whether that could be done on motion, without the con- 
viction being duly removed into the K. B. by error. With this 
last point we have, at present, no concern. It may or may 
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DOt have been correcdy decided. The case of The King v. IN error. 
Elwell, {Str. 794.) contains a different rule. But the case of ^^lbany 
The King v. Chaloner is strikingly analogous, and is a direct April, 1814. 
and unshaken authority on the principal point, viz. that the ^-•^"n/^'^-^ 
parly who had been dispossessed of his farm, by two justices, upon Clasoh 
their own view, without a jury, and at the instance of a third shotwxll. 
person, who pretended title, was reinstated in his possession by 
the K. B. upon motion and affidavits. In all the books in which 
this case is reported or referred to, there is no disagreement on 
this point. It stands as good authority, and it completely 
vindicates the juri.sdiction and course of proceeding exercised 
in this case by the Supreme Court The present affords, in- 
deed, the stronger reason ; for in the case from Siderfin, the 
two justices were living, and a regular and formal return of their 
proceedings could have been demanded and enforced. Here 
the injured party was deprived of that resource by the act of 
God, and could hope for nothing but the heads and fragments 
of a return. It is scarcely necessary to observe, that the bring- 
ing up of the body of the party into the K. B. upon habeas cor- 
pus, was not a removal of *the record of conviction. These [*46 J 
are totally distinct operations. The party may be discharged 
OB habeas corpus, and yet the conviction below remain undis- 
turbed. (Holt, Ch. J., in Groenveli v. BurweU, I Id. Raym. 
454.) So, quashing a conviction, and awarding re-restitution, 
are very distinct acts, without any necessary connection. The 
conviction of the force may be legal, and yet the otister of the 
possesaion lawless. 

There are many other cases to be found, in which the ques- 
tion of re-restitution has depended entirely upon facts disclosed 
by affidavit. Thus, in the case of The King v. Stacey and 
others, (1 Sid. 287.) and again, in the case of The King v. 
Bengough, (3 Salk. 287.) the inquisition of a forcible entry and 
detainer being removed into the K. B., re-restitution was 
awarded upon affidavit that the defendant was not permitted 
to traverse the force. In such cases, the question of re-resti- 
tution must depend upon matter aliunde. The record some- 
times, will, and at other times will not, disclose sufficient for 
the Court to determine whether the possession was lawfully 
changed, or, indeed, whether there was any change of the pos- 
session. In the last cases cited, the refusal to receive a trav- 
erse of the force, did not appear by the record, and the Court 
were obliged, in order to prevent manifest injustice, to receive 
proof of the fiict by affidavit ; and if they are to receive affida- 
vits on one side, they are bound to admit counter affidavits on 
the other, and the question of a legal or illegal ouster of pos- 
session roust depend upon the credit due to the affidavits, of 
which credit the Supreme Court, and that Court only, can be 
the judge. 

I have thus shown, and, as I trust, to the satisfaction of 
every one, that the proceeding in the Supreme Court, upon the 
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LV ERROR, question of the restitution of Briggs, was regular, and sup- 
ported by established usage. It is next to be shown, that the 
appfication for re-restitution was an application to the sound 
discretion of the Court ; as much so as an application to hold 
to bail, or to relieve special bail, or to set aside a default, or to 
change the venue, or to award a new trial ; and if I establish 
this point, it will follow, of course, that error cannot lie. 

The general rule laid down in all the abridgments and ele- 
mentary works, is this : that the K. B. has a discretionary 
power over the point of re-restitution, and that this power 
flows from an equitable construction of the statutes concerning 
forcible ^entry and detainer. If, then, it shall appear, that 
restitution was illegally awarded by the justice, or was illegally 
executed Under his order, the K. B. may set it aside, and grant 
re-restitution, if, upon the whole view of the case, they should 
deem it just and equitable ; but the defendant cannot demand 
this summary interference, as of strict right, (ex rigore juris ,) for 
it rests upon the equity of the Court. ( Viner, tit. Forcible En- 
try and Detainer, O. 2. Bacon, h. t. G. Hawkins, h. t. b. I . c. 
64. ^ 63.) This doctrine, as I have stated it, is to be found 
in all the books which treat on this subject. It has existed for 
time immemorial, and has never been questioned, in a single 
instance, from the earliest periods of the English law down to 
this day. It was expressly conceded in this case by the open- 
ing counsel for the plaintiff. I will, notwithstanding, in order 
to make ^'assurance doubly sure," cast my eye over the leading 
cases ; for this point being once well established, and it being 
also apparent, from the record itself, that this was the only 
point in the Court below, and the only point before us, the argu- 
ment against the legality of the writ must force itself upon the 
mind with all the weight and certainty of a mathematical 
demonstration. 

The general rule first appears in Dyer, (2 Dy. 122. b. pi. 24.) 
as early as the 2 and 3 FA. fy Mary, that the K. B., notwith- 
standing the teader of a traverse to an indictment under the 
statute to prevent forcible entries and detainers, might grant or 
stay restitution at their discretion. In Fitz- WiUiam^s case, 45 
Eliz, K. B. {Cro. Eliz. 915. Fefo. 32.) there is a practical 
illustration of the principle. That was an indictment under 
these statutes at the Quarter Sessions, and restitution was 
awarded to the party, after a certiorari had been delivered from 
the K. B. It was accordingly held to be irregular, as the de- 
livery of the certiorari was a supersedeas to the power of the 
justices ; but the Court said, the awarding of re-restitution was 
but matter in the discretion of the Court, and as they con^ 
ceived here had been an abuse, re-restitution was awarded. 
Again, in the case of The King v. Ford, 4 J. L {Yelv, 99. 
Cro. Jac. 151.) there was a conviction and restitution made by 
justices of the peace. The record being removed by certiora- 
ri to the K. B.y the indictment was held iU ; but on the question 
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oTre-restitutioiiy there were only three judges, out of five, for 
granting it, as it was a matter resting in their discretion, and 
there was a difference *of opinion as to the equity of the case. 
In the case of Tht King v. Burgess^ 15 Ch. II. K. B. (T. 
Raym. 85. 1 Keb. 343.) and which was 60 years subsequent 
to the former case, we find Justices Twisden and Kelyng lay- 
ing down the same rule, that restitution was of duty, but that 
re-restitution (meaning the summary interposition of the K. B.) 
was of grace and discretion. In the following age, during the 
time of Lord Holty we find it stated by him in St. Leger v. 
Pope, 1 ff/A. ill. (Comb. 327.) to be usual when an inquisi- 
tion of a forcible entry or detainer was quashed to grant re-res- 
titution, but that the Court were not bound to do it, ex menio 
justiciig; and, therefore, in Rex v. Toslin^ 10 Wm. III. K. B. 

iSalk. 587.) we meet with an instance of an inquisition of 
brcible entry being quashed, but re-restitution denied. 

I will cite but one case more from the English books : the 
case of The King v. Marrow, 9 G. II. K. B. (Cas, temp, Hardw, 
164.) decided wliile Lord Hardvncke was chief justice of the 
K/B., and in which the rule is laid down with great certainty 
and precision. It was the case of an indictment, of a forcible 
entry, removed by certiorari to the K. B., and on motion for 
re-restitution, Lord H. cited and adopted the observations in 
DahoUj {Justice^ ch. 134. p. 319.) that restitution was a thing 
in the discretion of the Court, and that they could grant or 
deny it, as the justice and reason of the case should require. 

We have a case to the same point, decided in the Supreme 
Court, in Augtui term, 1803. I allude to the case of The Peo' 
pie V. Shawy (1 Caines^ 125.) and I cite it with the more satis- 
faction, because the opinion was delivered by a judge who is 
now a member of the senate,! and who must be able to ap- 
preciate and render full justice to the accuracy of my illustra- 
tion of this rule of law. In that case, there was an indictment 
for a forcible entry and detainer, a conviction thereon, a de^ 
livery of possession to the complainant, and a subsequent re- 
moval of the record into the Supreme Court. The Court held 
the indictment erroneous, and set aside the proceedings, and 
awarded re-restitution ; but Leioisy Ch. J., in delivering the 
opinion of the Court, observed, ^'That from the general discre- 
tionary power which the Court had in these cases, they might set 
a restitution aside, and award re-restitution, whenever it should 
appear that restitution had been illegally awarded ^either for 
insufficiency or defect in the indictment or other catue.^' 

I presume I have now produced cases sufficient to satisfy the 
most sceptical mind, that the Supreme Court had a discretion 
in this case, to determine whether it was fit and expedient to 
reinstate Shotwelly or Briggs, as his tenant, in the possession of 
the house and farm from which he had been so violently ejected. 
And the importance of this power to the public welfare may 
be expressed in the words of Mr. Justice Spencer^ when deliv- 
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iN SRROR. ering the opiaion of the Court in Lawton v. The Commission- 
ALBANY, ^''* of Highways, {2Cain€8, 179.) ** The necessity/' he observes, 
April, 1814. " of a superintending power, to restrain and correct partiniities 

'""^^P"^'*^^^ and irregularities which may be committed by inferior officers, 
^y^^ is so obvious and indispensable, that the Court ought, by no 
Shotwkll. means, to deny themselves a jurisdiction of such salutary influ- 
ence." Being a matter resting in the sound discretion of the 
Court, the exercise of that discretion is not the subject of re- 
view on a writ of error. This is another point, which I will 
now undertake to illustrate. 

There seems to be no position more uniformly admitted, 
than that error will not lie on a matter resting in discretion. It 
is upon this ground that applications for new trials; or for set- 
ting aside defaults and judgments ; or for changing the venue ; 
or for time to plead, or to withdraw, or amend a plea ; or to 
hold to special bail ; or to relieve or mitigate bail ; or to 
award or deny a mandamtis or a precedendo ; and applications 
on numberless other points arising in the progress of the suit, 
or in the ordinary details of the administration of justice, can- 
not be reviewed by a writ of error. There is this difference, 
as stated in the Commentaries of Blackstonty (vol. III. 55.) be- 
tween appeals from a Court of equity, and writs of error from 
a Court of law : that the former may be brought upon any in- 
terlocutory matter, the latter upon nothing but only a dejini- 
tive judgment. It may not be amiss, however, to fortify this 
general doctrine by a few adjudged cases. It might, indeed, 
be left to rest upon the fact, that there is no precedent in the 
tK>oks of a writ of error, in any such case, and this affords a 
strong presumption, in law, that no such writ will lie. It is 
inconceivable that there should not be one instance to be 
found, of error brought upon any of the numerous acts of dis- 

[ • 50 ] cretion almost •daily exercised by the Courts, if it had been 
understood that error could have been sustained. The silence 
of the law on this point, is eloquence itself. 

But the books speak also in afl^rmative language. It is well 
known that an application for a mandamus is an application to 
the discretion of the Court, who will grant or refuse it, as jus- 
tice and equity shall require ; and yet it has been held in the 
house of lords, in the case of The King v. The Dean and 
Chapter of Trinity Chapel, Dublin, (2 Bro, P. C 554.) and 
again, in the case of Pender v. Heale, (3 Bro, P. C. 178.) 
that a writ of error would not lie upon the determination of 
the K. B. to grant or to refuse a mandamus. So, on appeal 
from an order in chancery, appointing a guardian on the ground 
that the selection was not well made, the house of lords dis- 
missed the appeal^ because the chancellor had a discretionary 
power in the selection of a guardian. {Preston v. Ferrand, 2 
Bro, P. C. 179.) This doctrine is explicitly acknowledged in 
the jurisprudence of this country. Thus, in the case of Burd 
V. Lessee of Dansdale^ (2 Binney, 80.) the Supreme Court of 
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Penn^hania decided, in a case of error from an inferior Court, IN error. 
that on the refusal to grant a new trial, error did not lie, Albany 
though the reasons of the Court were reduced to writing, and April, lai^. 
entered of record ; for they observed that motions for new trials ^-^'*v*'^^ 
were often founded upon equitable circumstances, in which <^<'^8ov 
much is left to the discretion of the judge. The High Court of Srotwsli. 
Errors and Appeals^n Pennsylvania settled a principle govern- 
ing this very case, as they are stated (2 Binney, 91.) to have 
decided that a writ of error did not lie on a decision of their 
Supreoie Court on a motion unconnected with the trial of a 
cause. So it was decided in the Supreme Court of the United 
&ates, in the case of the Marine Insurance Company v. Hodg- 
jo% (6 Cranch^ 206.) that the refusal of an inferior Court to 
allow a plea to be amended, or a new plea to be filed, or the 
refusal to grant a new trial, or to continue a cause, were mat- 
ters which could not be assigned for error. " These matters," 
said Mr. Justice Livingston^ in delivering the opinion of the 
Court, ^' depended so much on the discretion of the Court be- 
low, which must be regulated more by the particular circum- 
stances of every case, than by any precise and known rule of 
kw, and of which the superior Court can never become fiiUy 
possessed, that there would be more danger in revising matters 
of this kind, than what might result, *now and then, from an [ * 51 1 
arbitrary and improper exercise of this discretion. 

Here we have a series of decisions in the highest tribunals 
to which we can resort for precedent, or for which we can in- 
culcate a veneration. These decisions establish these two points : 
1. That the award of re-restitution, under the statutes of forcible 
entry and detainer, is not ex debito jtLsticia^ but rests in sound 
discretion ; and, 2. That error will not lie on a decision depend- 
ing on discretion. The argument, then, on the ground of au- 
thority, is conclusive. There is no escape from this conclusion. 
We must quash the writ of error, or we must, by a mere stretch 
of power, determine to make new law for the case. 

But this rule is not only the positive law of the land, and as 
such, demanding our assent and obedience, but it is a rule 
founded on just and wise foundations of public policy, and it 
can be recommended to the good sense and to the good will 
of this Court. 

In the first place, such applications to the discretion of the 
Court are always supported by affidavits, and the Court are 
called to weigh the credit of testimony, and to determine mat- 
ters of fact. This Court can never review such cases, without 
reviewing and judging upon the same testimony, which would 
be assuming a junsdiction never confided to it by the consti- 
tution. The appellate jurisdiction of the English house of 
lords was the model in the erection of this Court, and it was 
intended only to review the final judgments of the Supreme 
Court upon matter of law. Every Court of original and com- 
petent jurisdiction must be clothed with summary and dis- 
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IN ERROR, cretionary powers over a vast field of undefined matter, con- 
stantly arising, and necessarily incident to the due administra- 
tion of justice. This will be the case particularly widi the 
highest Court of common law, in which the de|>osit of great 
confidence, as well as of great power, becomes indispensable 
to the public safety. 

Another reason why error cannot lie upoj} these cases of dis- 
cretion is, that it lies only upon a decision that gives or con- 
cludes the right of the party, and such decisions, like the one 
now complained of, do neither. The question of re-restitution 
does not depend, necessarily, cither on the legality or illegality 
of the conviction of a forcible entry, or detainer. We have seen 
that the conviction may be good, and yet the mode of obtain- 
ing possession irregular; we have seen that the conviction 
*may be bad, and yet re-restitution, under the circumstances 
of the case, be denied. The question of re-restitution need 
not meddle with the question on the conviction. The one 
must appear by record, the other may appear by affidavit. 
When the Court award re-restitution, they do not determine the 
right of possession. They decide only on the irregularity of 
taking possession under the statute, in the given instance, and 
they leave the party to go on immediately, and pursue the pos- 
session in a more regular way. The Court may even permit 
the party to renew the question of restitution by new affida- 
vits. The decision, therefore, does not touch or prejudice 
the right of possession, nor is it definitive in the case. It 
is not a res judicata^ which could be pleaded in bar of a fresh 
application. Here was no judgment, in any technical sense of 
the term. Here were no facts, either found by a jury, or ad- 
mitted by the party. We might as well consider the decision 
of the Court upon affidavits to hold to bail, or to change the 
venue, or to set aside a default or an execution, as a judgment 
upon which error would lie. The return attached to the writ 
of error contains only a parcel of affidavits, made to sup(>ort or 
to resist a special motion in the Supreme Court. Every law- 
yer, of the least technical learning must know and feel the ab- 
surdity of calling the paper book before us a record or judg- 
ment containing the conclusions of law. How is it possible for 
this Court to sit as jurors to determine on the credit due to 
these contradictory affidavits ? And yet, how could we other- 
wise know whether the writ of re-restitution was or was not 
discreetly awar4ed? Was such a writ of error ever before 
heard of in the annals of any appellate jurisdiction ? We have 
seen that the statutes, of which so much has been said, and 
that this power, exercised by the Supreme Court, were in exist- 
ence and activity, as far back as the reign of Elizabeth ; and 
these statutes have been re-enacted here, when the power in. 
question, as grafted upon these statutes, was as well known and 
settled as any branch of the law. No alteration, no amend- 
ment, was made by the legislature. In short, the very bring- 
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iDg of a writ of error in this case, will be thought by many to IN ERROR. 

be a reflection on this Court. It implies that its character 

abroad is a character of infirmity. It looks like an experiment 

to see to what extreme depths of degradation we might be 

conducted. But I have no apprehension of such results. The 

community are bound to place higher confidence in the talents 

and learning of the professional, *and in the understanding and 

firmness of the unprofessional part of this Court. When a 

case arises which strikes at first principles — which touches the 

deep foundation of the law — I presume that all will zealously 

unite in protecting the fair fabric of our jurisprudence. 

But we are told that the power exercised by the Supreme 
Court is dangerous to public liberty, and must now, for the first 
time, be controlled, even by the assumption of an unprece- 
dented power in this Court. This language ought, at least, to 
have been supported by some strong casa of oppression. Hard 
cases, I know, do sometimes make bad precedents. The imagi- 
nation is inflamed with the passions, and the heart seduces the 
judgment.' But here there was nothing done which a good 
man ought to wish undone. Let us look, for one moment, 
into the merits of the case, and I am persuaded we shall find 
nothing in the decision which ought to awaken the sensibility, 
or disturb the moderation of the Court. 

Samuel Briggs^ of the county of Westchester^ happened, on 
the fifth of February^ 1813, to be tenant to Gilbert Shotwell; 
and he was, on that day, with his family and goods, suddenly 
and violently turned out of his house, into the street* The 
prosecutor, at whose instance this act was performed, was, 
ostensibly, George De Peyster, but, really, Isaac Clason, a 
merchant of the city of New-York. And how was this ejec- 
tion of Briggs and his family effected ? If we do not applaud 
the end, we cannot but admire the means. In tlie evening of 
the preceding day, De Peyslery in company with William A. 
Thompson, his attorney, came to the house of the deputy-sher* 
iff, and delivered him a writ against Briggs, and requested him 
tr> serve it, on the next day, at Briggs^s house. Let us mark 
this feet : it is disclosed by the deputy himself In the after* 
noon of the next day, or the fifth of February y Briggs was ar^ 
rested at his house, at the suit of De Peyster, in the sum of 
3,<KX) dollars ; and to procure bail, he was taken to his father's 
residence, a distance of three and a half miles. While he was 
in this manner detached from home, the complicated plot was 
unfolded. De Peysttr, in company with Elijah WilliamSy a 
justice, and William A. Thompsoriy the attorney, came to his 
house while absent, and began to turn his family and furniture 
out of doors. On his return, before they had finished the 
work, he remonstrated ; but the justice and the attorney said it 
*vias done according to law, and die justice ordered him into 
custody, because he would not give his consent ; and he was 
taken by the collar and led into tlie street. This I believe to 
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IN ERROR, be the plain, unvarnished state of the case ; and the Supreme 
Court, deeming this proceeding altogether lawless, thought it 
their duty, in the exercise of a sound discretion, to reinstate 
Briggs in his possession. This is the act now complained of. 
The Court held it to be a clear point, tliat no change of pos- 
session can take place, under the statute, until the justice has 
summoned a jury of twelve men, to determine, upon their 
oaths, the existence of the force. By dispensing with this ad- 
mirable security of private right, the whole proceeding was 
irregular. If Clason had unduly lost the possession in the Oc- 
tober preceding, as was suggested, he should have called upon 
the aid of the law to regain that possession. It formed no 
apology for this oppressive and violent proceeding. The law 
has a tender regard for the asylum of a private dwelling ; debet 
sua cuique domus esse perfugium ttUissimum. . The Court were 
not to travel back to iformer transactions. They could only 
look to the character of the case before them ; and it really 
appears to me, that no man, whose moral sense is not perverted, 
can think of it, or can speak of it without indignatibn. It is 
in vain to pretend that this was a mere private trespass, for 
which the injured party had his private action. The case wears 
a graver aspect. Here was a justice of the peace, who ap- 
peared clothed in the authority of a magistrate, and professing 
to act upon a complaint made to him under the statute against 
forcible entry and detainer. This was avowed by him at the 
time. It was avowed by him in the record he had drafted. 
It was avowed by him with his latest breath. Here was, also, 
an attorney, who was reading from a book, and declaring the 
same thing. The poor, aflfrighted victim, would have made re- 
sistance to a mere private trespass. But he was overawed by 
the sounding titles of la^, and magistrate, and attorney ; and 
those symbols of right to which a good citizen is disposed to pay 
respect and obedience, were shamefully prostituted in this un- 
worthy transaction. Was it not, then, the bounden duty of 
the Supreme Court to restore Briggs .to his possesion, and 
thus to exercise the discretionary power with which they were 
clothed, and which had been sanctioned by the experience of 
ages ? Were they to sit still, and suffer *the forms of law to be 
so grossly abused ? Is there any thing, at least, in the act of the 
Supreme Court, so extraordinary, as to warrant this Court, 
in its anxiety to redress it, to usurp a jurisdiction which the con- 
stitution never intended, and which is unknown to the law ? 

But this Court is advised to construe, with great liberality, its 
power of review ; and it is even asserted, that its capacity to 
sustain writs of error is greater than that of the English house 
of lords. As I consider such doctrines to be alarming heresies, 
and dangerous to our constitutional rights, I must beg the pa- 
tience of the Court, while I bestow a few thoughts on tlieir 
merit and tendency. 

My position is, that a writ of error will not lie here, except 
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QpoD a final judgment of the Supreme Court upon a question m error, 
of law, and that our constitution and statute intended to go to 
the extent of the British usage on this point, and no further. 
This is evident, from the language of the constitution and the 
statute, and from the whole scope and structureof our judicial 
system. No other construction can preserve its value, its 
safety, its symmetry, and proportion. It appears to me also to 
be the dictate of sound policy, and, for reasons which cannot 
but be felt by every member, that this Court should not exer- 
cise appellate powers, but in cases of clear and undoubted ju- 
risdiction. If writs of error ought to be more extensively ap- 
plied than they now can be under the existing rules and usages 
of law, we have a legislature always ready and able to afford 
every requisite remedy ; and this, I presume, will be admitted to 
be the legitimate mode, if any there be, of enlarging the powers 
of this Court, so as to embrace cases depending on discretion. 
But if we had the right, we ought to weigh well the mischief 
of creating the precedent of writs of error upon mere collateral 
and discretionary proceedings in the Supreme Court. If an 
execution in ejectment be irregularly issued, the Court will set 
it aside, and restore the possession. This is a very ordinary 
case of jurisdiction ; (Dacres v. JDoe, 2 Blacks. Rep. 892. 
Goodright v. Noright^ Barnes, 178. Anon. 2 Salk. 588.) and 
yet, upon the new doctrine, a writ of error would lie even for 
setting aside an execution. It must equally lie in every stage 
of a cause, and upon all those numberless acts and decisions 
to which I have alluded, and which spring up almost sponta- 
neously in the progress of a suit. The bounds of the """Supreme 
Court would equally be enlarged ; and that tribunal would be 
oppressed with the writs of error from the collateral decisions 
in each of the numerous Courts of Common Pleas ; for they 
all have alike discretion, so far as may be incident to the cogni- 
xance of causes. If every order, in every such case, founded 
upon affidavits, be 9l judgment on which error may be brought, 
it must lie as well from a county Court to the Supreme Court, 
as from the Supreme Court to this. . And what a harvest would 
then arise for the activity of the profession ? No considerate 
man can contemplate, without terror, the abuses of such an 
innovation. A wise lawyer will, no doubt, provide competent 
organs, through which all private rights may be pursued, and 
all private injuries redressed, but he will never open, too widely 
and too freely, the door of the never-ceasing spirit of litigation. 
If he does, lawsuits will become a public grievance. Justice 
will be strangled by the very means devised for her protection. 
The delay, vexation, and expense of suits, will become intolera- 
ble. We are all, no doubt, apprized of the heavy tax to suitors 
which appeals to this Court produce, not only by the sum in which 
the losing party is amerced, but by the heavy extra fees which 
each party is obliged to pay to their learned counsel. If we be- 
come, therefore, too loud and seductive in our calls for business, 
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IN teKROR. and it we open to the sharp-sightedness of avarice new avenues 
to litigation, we shall, most assuredly, perplex and agitate the 
whole current of justice. The love of gain, and the obstinacy 
of contention, are active as well as deep-rooted principles in the 
human breast. No man who can well afford it, will desist from 
contending with his antagonist on every point, and on every 
motion capable of doubt, until he has taken his chance of a 
final decision in this Court. The lover of quiet will hate such 
endless contention. The man of moderate means will become 
faint in the contest. Small claims will be relinquished as not 
worth the expense. The* diffident suitor will yield to the pre- 
sumptuous, and the rights of the poor will frequently be crushed 
under the overbearing oppression of the rich. 

Nor must we indulge the hope, that this can be only an im- 
aginary picture. I know better. The business of the Supreme 
Court depending upon affidavits, and not involving any final 
decision on the merits, is almost inconceivable. The average 
number of cases must certainly exceed five hundred, and prob- 
ably *may a thousand, which are annually brought before that 
Court upon special motion, and decided upon affidavits. Each 
of those cases are applications to the sound discretion of the 
Court, and writs of error will lie on all those cases, and bring 
up all those enormous piles of affidavits, with just the same 
propriety that it will lie in this case. And can there be any 
member of this Court who can even think of siich an enter- 
prise, without feeling the whole head sick and the whole heart 
faint 1 Can this Court, for a moment, wish, and much less 
meditate, to depart from the precedents set us by the wise men 
who have gone before us, and of opening the door of review 
to such a flood of extraneous matter, depending on the sound 
discretion of the Courts of law ? It would require our whole 
time for the whole year. Even then we should fail ; for, we 
could neither sustain the labor, nor command the attention. 
The attempt would terminate in public misery, and in our own 
confusion and disgrace. I speak, as to wise men, the truth in 
soberness y and, I hope, without offence. This Court was never 
organized for such purposes. It is too numerous to consult 
together. It is pressed with other and higher duties. It 
cannot be familiar with the practice of the Courts. It is 
not their art and science. It has not been their education and 
discipline. This tribunal is not competent to fulfil the judi- 
cial function, unless it follows the letter and spirit of the con- 
stitution, and confines its jurisdiction to '' questions of law" 
arising on final '^ judgments.'' Such cases almost always pre- 
sent single, dry, elementary points, and are, in some sort, ap- 
peals to the moral sense and the common reason of mankind. 

The spirit of litigation requires checks rather than excite- 
ments. We may all recollect the impediments which the legis- 
lature, a few years ago, very wisely threw in the way of the 
prosecution of one species of writs of error, I mean certioraris 
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to Justices' Courts. The statute required the Supreme Court in error. 
to disregard all defects of form in matter of law, and to decide 
on the yerjr right of the case ; and it limited the plaintiH^s costs, 
if successful, to 25 dollars, but subjected him to full costs, if 
he failed. Yet there are, annually, upwards of 200 cerdoraris 
brought to a hearing before the Supreme Court, and many of 
them not of 5*dollars in value, and scarcely one of them that 
will defray the expense* of the suit. It is probable that there 
are hundreds *beside which are never brought to a hearing, 
but the parties are coerced into an accommodation, for fear of 
the expense. We have, also, at this very session, had eight 
cases brought up on writs of error from the Supreme Court, 
and argued ; and there were several more ready for argument, 
if the Court could have afforded the time. I mention these 
facts to show that the facility of suing out writs of error, and 
the extent of the right, is already amply sufficient. There is 
also one other fact which I beg to bring to the attention of the 
Court. The new revised laws of the last session have given an 
encouragement to writs of error, which is not known in Eng- 
land, and was never before known here, and which I did not 
discover until I saw the rule as drawn up the other day, in the 
case of Spencer v. Southwick. I confess the discovery struck 
me with astonishment and concern. I allude to the revised 
act, passed the 12tfa of last April, granting to the plaintiff in 
error his costs in error, at the discretion of the Court, on re- 
vertal of the judgment below. This is making an unfortunate 
defendant in error pay, not for his vexatious or false clamor, 
but for the mistake of the Court below, on a point of law; and 
in England^ and in this country until now, it has always been 
tiioaght unjust. The common law gave no costs upon any 
writ of error ; and the statutes of 3 H. VII. and 8 and 9 fVm, 
III. (which were adopted here without alteration in the former 
revision of our law^s) extended only to cases of affirmance of 
judgments, and that very reasonably, said the Court of K. B., 
in Wyvil v. Stap'eton, (Sfr. 615.) and that very reasonably, also, 
said this Court, in the case of Le Guen v. Governeur fy Kemble, 
in the year 1800, (1 Johns. Cases^ 523.) when they unani- 
mously concurred in opinion, that, on reversing the judgment 
or decree below, there were no costs in error ; for the Court 
said, '^ it would be unreasonable to compel a person, in case of 
a reversal, to pay costs for the error of the Court below." It 
has, however, in the newly-revised statute, been ordained 
otherwise ; but I hope and trust that this Court, in its wisdom, 
will, at last, bar the door against writs of error in untried cases, 
where we have neither guide nor landmark. 

There is also another fact on this subject of costs, which ren- 
ders the sought-for innovation the more dreadful. I allude 
now to the new fee bill, passed last April, which has advanced 
the costs in litigated cases, in all the Courts below, 25 per cent., 
and *ia this Court, in all cases, more than 100 per cent., and 
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AprU, 1814. are or proceedings. 1 hey are, apparently, very innocent and 
^^^'"N/'*"^*^ harmless, but the losing party will find that they are pregnant 
Claso* ^1^1 power. I know the latent energy of those words. I have 
Shotwslu* witnessed it in taxation. They make the party who fails pay 
for all the voluminous cases distributed, at the rate of 1 shilling 
for every 72 words. In this very case, loaded as it is with affida- 
vits, (and if error lies, they were all necessary,) I make the costs 
of the ^ error books amount to upwards of 800 dollars ; (a) 
and all this an innocent party is to pay, and for what ? for 
the error of the Court below. Under all these alterations as 
to costs, would not this novel invention of bringing writs of 
error upon affidavits, become the source of the most tremendous 
oppression ? And when I said that I could recommend the 
old established law to the good sense and the good will of this 
Court, I ask now have I not succeeded ? 

They are extremely moderate and guarded in England^ on 
the subject of writs of error. I will give to the Court, on this 
point, an interesting fact. According to Collets and Brovm^s 
Parliamentary Reports, (and which have collected all the cases 
to be found,) there were from the year 1697 to the year 1778, 
a period of eighty years, and that, too, the most happy and 
lourishing in the English history,) only sixty-four cases in error 
brought to a hearing in the house of lords. We must con- 
clude, from this fact, that writs of error are there confined 
within very legitimate bounds, and that the suitor never pre- 
sumes to speculate in new paths, nor to make large demands 
upon the credulity of the Court. 

Indeed, when we take into consideration the cautious and 
temperate spirit which pervades the English administration of 
justice, and the diffidence with which their learned judges 
exercise the power of review, it is no longer a matter of 
wonder that their system of law should be as renowned for its 
stability as for its wisdom. And, since Providence has per- 
mitted that system to be established here, in all its maturity 
and perfection, it ought to be the just pride, as it is the 
[ * 60 1 bounden duty, of this ''^Court to transmit it unimpaired to pos- 
terity, and especially to preserve the reputation which is due 
to the judicial character of this state. 

I have now finished the question which I undertook to ex- 
amine, and the following propositions appear to me to be true : 

1 . That it was the usual and proper course for the Supreme 
Court to examine, upon affidavits, the regularity of the ouster of 
Briggs. 

2. That it rested in their sound discretion, under all the cir- 
cumstances of the case, whether or not they would order the 
re-restitution of Briggs. 

(a) The coMs of the plaintiff in error, in this case, nvere actnaOy tased by the clerk kt 
84o doUan ! 
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3. That such an order is not the subject of a writ of error; IN error. 

anfl| ALBANY 

4. That in justice and good policy, it ought not to be sub- Apni, ism'. 
ject to one. v.^"N/-^^fc^ 

I am, accoidiogly* of opinion, that the writ of error ought to <^i^^h 
be quashed. Shotwxll 

Lewis, penator, was of opinion, that a writ of error was 
properly brought in this case ; and that the decision of the Su- 
preme Court ought to be reversed. 

Wii«KiN, senator, was of the same opinion. 

P. W. Radcliff, senator, declared his concurrence in the 
o|Mnion delivered by his honor the chancellor; and that on 
the merits, if it were proper to consider them, he was of opin- 
ion that the judgment of the Supreme Court ought to be 
affirmed. 

Yates, senator, concuned in the opinion of Lewis, senator. 

Sakdford, senator. Our first duty will be to inquire and 
determine whether this Court has jurisdiction in this case. If 
we have no jurisdiction, we cannot proceed to examine the 
merits of the cause, but must simply dismiss the writ of error, 
for want of jurisdiction. 

It is said, that the decision of the Supreme Court was not a 
judgment. 

In the books and language of the common law, the term 
judgment is applied in a limited, technical sense, to certain de- 
terminations *of the Courts which are enrolled in certain es- L * ^^ 1 
tabltshed forms and phrases. No other decision or sentence, 
however important or final it may be, is denominated a judg- 
ment. It is equally true, that in pure Englisk, and in the or- 
dinary sense of the term, it is applied to any determination of 
a cause by a Court of justice. The judgment of the Court is 
the final sentence or decree of the Court. The expressions, 
"errors, correction of errors, judgments in the Supreme Court, , 
and questions of law," which occur in the constitution, are not 
ther«i used as terms of art. They are used in the ordinary and 
general sense of those expressions. The constitution ought not 
to be construed, in this or any other part, with technical strict- 
ness and severity. It is not the act of a bench of judges, or a 
bar of lawyers. It is the public act of a numerous body, in 
which the representatives of the people speak in the language 
of the people, and address themselves to all mankind. Their 
language should, therefore, be understood according to the 
ordinary and usual sense of the terms which they employ. 

The jurisdiction of this Court is derived from the constitu- 
tion, and the rij^t of appealing to it is given by the constitu- 
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nr ERROR, tion. The Court, and its jurisdiction, and the right of ap- 
ALBANY, pealing to it, are unknown to the common law. They owe 
their origin and existence to the constitution ; and the consti- 
tution is entirely an innovation upon the common law. Hence, 
the jurisdiction of this Court is to be determined by the consti- 
tution itself, and not by expositions or definitions derived from 
the common law. 

I also reject, from this view of the question, the statute con- 
cerning this Court. The statute organizes the Court accord- 
ing to the constitution, with such jurisdiction as the constitu- 
tion had prescribed. The nature and extent of its jUiisdiction 
are to be sought and found in the colistitution it&jlf. The 
powers of this Court are as much to be found in the constitu- 
tion, as the powers of the governor, the council of revision, or 
any authority created by the constitution. 

The constitution appears to me to provide, that the supreme 
judicial power of the state shall be vested in this Court ; that 
It shall have appellate jurisdiction only ; and that it shall hear 
and finally determine all causes which have been determined 
in the other Courts, and may be removed to this Court for re 
vision. These are not, indeed, the expressions of the constitu 
tion, but *I use them as perfectly equivalent in sense and 
meaning to those used in the constitution. The authors of the 
constitution obviously meant, that one supreme tribunal should 
be erected, to which all Courts then existing, or which might 
afterwards be created, should be subordinate ; and that the ad- 
ministration of justice in those Courts should not be final, but 
should be subject to the revision of this supreme tribunal. The 
Supreme Court and the Court of Chancery existed before ; and 
all their decisions, of every kind and name, were final. The 
object of those who formed the constitution evidently was, that 
those Courts should no longer possess th&t final jurisdiction. 
They, therefore, erected this Court with an appellate jurisdic- 
tion, as broad and ample as the jurisdiction of all other Courts. 
They left the Supreme Court its name, but they deprived it 
of that supremacy from which its name was originally derived. 

The constitution, indeed, does not alter the forms of pro- 
ceeding, or the modes of administering justice, which were be 
fore in use. , But if any form of proceeding, or mode of ad- 
ministering justice, would have before excluded the right of 
appeal, then that form or mode is now so far altered by the 
constitution, that an appeal must be allowed. The right of 
appeal, given by the constitution, cannot be abridged by the 
common law, for so much of that law as interferes with the 
right of appeal, is abrogated by the constitution itself. 

All judgments of the Supreme Court, by which I mean, in 
the sense of the constitution, all final determinations of causes 
in that Court, are, then, subject to an appeal and revision in 
this Court. 

But it is said, that if we depart fi'om the technical definition 
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of a judgment by the common law, every decision or order of in error 
the Supreme Court will be subject to appeal. This will not be 
the consequence. Orders merely interlocutory or auxiliary to 
the prosecution of a suit, are not determinations of a cause. 
No appeal can take place until the cause has terminated in the 
Supreme Court. This was the common law respecting writs 
of error. A writ of error did not remove the cause until final 
judgment had been rendered. This was not altered by the 
constitution, because it was not necessary to the right of appeal 
that it should be altered. The party against whom the Su- 
preme Court may decide, has the benefit of the constitutional 
provision, if he is allowed to remove the cause after the deter- 
mination of *that Court. The rule of the common law, that a 
cause cannot be removed by writ of error, until after it ha& 
been determined in the inferior Court, therefore, remains un 
altered. This is an answer to all that has been said concern- 
ing orders in the progress of a cause, rules upon parties and 
officers, and orders incidental to the main purpose of an 
action. 

The proceedings of the Supreme Court, in this cause, were 
judicial proceedings, commenced, conducted, and terminated 
before them. One of the parties was called into Court to an- 
swer the complaint of the other ; and the Court, having heard 
them both, decreed that the party who was in possession should 
be put out, and that the other snould be put in. What may 
be the technical or most proper name for such proceedings, it 
is not here necessary to inquire or determine. It is enough 
that these proceedings have all the essential characteristics of 
a suit or action, and that the Court have closed the litigation 
by a definitive decision between the parties. Whether the de- 
cision is denominated a judgment, an order, an award, a decree, 
or a sentence, is vefy immaterial. They would all be but dif- 
ferent names for the same thing, and, perhaps, any of them 
may be applied to this decision without violence. By whatever 
terms these proceedings may be described, they were, in sub- 
stance and essence, a suit by one party to recover the posses- 
sion of lands from another. By whatever name the decision 
may be called, it is, in effect, a final judgment by which the 
suit IS terminated, and the subject in controversy is awarded 
to one party against the other. The party who has been ad- 
judged to lose his possession, may be aggrieved by this deter- 
mination ; and as it is the final determination of a cause in the 
Supreme Court, he has a constitutional right to bring the cause 
to this Court for a final decision. 

It is said that this is not a record. I believe it to be true 
that no record like this can be found in the books of the com- 
mon law. But if a record be a history of tlie proceedings in a 
caase, then this is a record. Itfris the only record that can be 
made, where proceedings like these take place. The consti- 
tutional right of the party to his appeal does not depend upon 
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IN ERROR, any English definition of a record. It depends upon the fact 
that his cause has been determined against him. 

This question is, therefore, not to be determined by techni- 
cal definitions and verbal criticism, or by the terms and phrases 
in •which judgments have been, or may be expressed. The 
true inquiry is, whether the judicial proceeding constitutes a 
cause by itself, and has received its final decision in the Su- 
preme Court. If so, the case contemplated by the constitution 
exists, and the cause maybe brought to this Court for revision. 

It is truly said, that the proceedings of the Supreme Court 
in this case were summary. This cannot affect the right of 
appeal. Whether the proceedings were summary or plenary, 
that ri^ht equally exists. If the proceedings be an action, or 
have tng effect of an action, the appeal must be allowed. 
Whatever may be the mode of proceeding adopted by the 
Supreme Court, whether formal and usual, or extraordinary and 
summary, it can make no determination of the cause which 
will not be subject to the constitutional revision of this Court. 
Whether the mode of proceeding has th& sanction of antiquity, 
or is altogether new, the right of appeal exists in the party, 
and the appellate jurisdiction exists in this Court. If the mode 
of proceeding, adopted by the Supreme Court, be summary or 
illegal, that mode of proceeding may be the very grievance of 
which the party condemned has to complain. All causes deter- 
mined in the Supreme Court, whatever may be the course or 
mode of proceeding by which they may be conducted or de- 
termined, are subject to the appellate jurisdiction of this Court. 

It is also said, that if this appeal be allowed, this Court may 
be drawn into the trial of facts. The answer to this objection 
will be found in the principles already stated. If the Supreme 
Court entertain a cause in which they try and determine facts, 
it does not follow that their decision is final. The right of ap- 
peal still exists, and it is* made the duty of this Court to hear 
and decide the cause upon an appeal. If the Supreme Court 
should try an issue of fact, without a jury, in an action of tres- 
pass or debt, it would be the duty of this Court to entertain 
the cause upon an appeal, and either to decide that such a 
mode of trying the fact is illegal, or if it be legal, then to try 
the fact upon the same evidence on which the Supreme Court 
judged and decided. 

It is said, that the Supreme Court has a superintending au 
thority over all the Courts of law inferior to itself. This h, 
true, and it ought to be so. The superintending authority, as 
it is called, is, in other words, an appellate jurisdiction over ali 
inferior jurisdictions. It is exerted when a party, aggrieved 
*by a determination, or some proceeding of the inferior Court, 
complains to the Supreme Court, and brings the cause before 
them for their decision. By whatever form or mode of pro- 
ceeding this is done, it is, in substance and effect, an appeal 
from one Court to the oUier. The Supreme Court has no 
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original jurisdiction in cases of forcible entries' or detainers, in error. 
The original jurisdiction in those cases is vested in the justices 
of the peace ; but their proceedings may be removed to the 
Supreme Court. In this case, the Supreme Court held, that no 
accident could deprive them of their superintending authority, 
or appellate jurisdiction. An accident, like the death of the 
just:ce, might defeat the ordinary modes of proceeding, or 
render them ineffectual ; but the party aggrieved was notj for 
that reason, to lose the redress which the Supreme Court might 
give him, upon an appeal to them. Their appellate jurisdic- 
tion must be exercised, because the exercise of it was required 
from them by the party. They therefore held, that if the writ 
of certiorari would not bring the cause to them, the cause 
must come in some other way. I do not now inquire whether 
they adopted a legal or proper mode of proceeding. They also 
held, that whether the judicial proceedings of the justice were 
recorded or not, they must still exert their superintending or 
appellate authority. Whether there was a technical record, or 
a technical judgment, before the justice or not, were questions 
which the Supreme Court thought had no concern with the 
right of the party to his appeal, or their right to entertain 
the appeal, and revise the cause. When they speak of their 
own interference up<}n affidavits, they say it is a matter of ne- 
cessity. If it was a matter of necessity, it was so because the 
right of appeal from the justice to the Supreme Court could not 
be frustrated by any cause whatever. The Supreme Court, 
indeed, appear to have held, that nothing whatever could pre- 
vent the right of appeal, or the exercise of their own appellate 
authority. In all this, the Supreme Court took a just view of 
the nature of appellate jurisdiction ; and they rightly concluded, 
that any particular or extraordinary mode of proceeding in the 
inferior Court could not deprive the superior Court of its ap- 
pellate jurisdiction. 

*[f these views of the question between the Justice's Court 
and the Supreme Court were correct, they are fully applicable 
to the question between the Supreme Court and this Court. 
The appellate jurisdiction of this Court is as ample as the ap- 
pellate jurisdiction, or superintending authority of the Supreme 
Court over the inferior Courts. If necessity will authorize a 
summary mode of proceeding in the Supreme Court, to enable 
them to exercise their jurisdiction, it must be a strange neces- 
sity, if it should,' at the same time, make that jurisdiction final. 
It would be a necessity that there should be one appeal, and 
no more than one. It would be, at once, a necessity to give 
jurisdiction to the Supreme Court, and a necessity to take away 
jurisdiction from this Court. The constitution ordains that there 
shall be no such necessity in this state. If it be necessary that 
the Supreme Court should exercise its jurisdiction over such 
proceedings, and in this manner, the necessary consequence is, 
that this Court must exercise its jurisdiction in the same case. 
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IN ERROR, I say, the necessary consequence, because the necessity or ob- 
ALB\NY l'gft'*on to entertain the cause in this Court is of the highest 
Apru/isu! kind; since it is derived from the supreme law^ the constitu- 
^-^^s/^^^ tion itself. 

Clasov Yi wilJ be understood that I have, throughout, used the word 

Shot w JELL, appeal, in the general sense of the term. The technical dis- 
tinctions between the different modes of appeal, whether by 
writ of error, writ oi certiorari^ ox otherwise, are foreign to the 
purpose of the present inquiry. 

I am clearly of opinion, that this Court has jurisdiction in this 
. case, and that the cause is now properly before this Court for 
its determination. 

The judgment of the justice seems to have been a conviction 
of Briggs, and nothing more. The strict duty of the Supreme 
Court was to reverse or affirm the judgment of the justice. 
If they reversed or quashed the judgment or conviction of the 
justice, it was not a* necessary consequence that the possession 
should be restored. The party prosecuting before the Supreme 
Court could not demand restitution as his right. The Court 
might grant it or not, as a matter of discretion. The title is 
not here in question. The object of the law, in such cases, is 
to protect persons who are in quiet possession from violence. 
It appears that there had been some struggle between these 
parties, in which they wrested, or attempted to wrest, the pos- 
[ * 67 ] session *from each other, at different times. In deciding which 
of them shall have the possession, it seems proper, in such cir- 
cumstances, to look back to the commencement of the contest, 
and to give preference to the party who had the first peaceable 
^ possession. The first quiet possession was in Clason and his 
tenants ; and it appears that ShotweWi possession was gained 
surreptitiously. 

As it does not appear that the possession was changed by 
any judicial proceeding of the justice ; as the first peaceable 
possession was in Clason ; and as the case is, in many respects, 
involved in obscurity and contradiction, I am of opinion that 
the possession should not have been adjudged to ShotwelL 
To award the possession of land from one party to another, 
is a sentence highly important to both. The advantage of 
possession to either party may be great It is redress which, I 
think, ought not to have been given to Shotwell, as an act of 
discretion. 

Entertaining this opinion upon the merits of the case, I do 
not find it necessary to consider or express an opinion, whether 
the mode adopted by the Supreme Coqrt, in hearing and de- 
ciding the cause upon the affidavits of the parties and their 
witnesses, was proper or not. 

My voice will accordingly be, that the judgment of the 
Supreme Court, awarding the possession to Shoiwell^ ought to 
be reversed. 
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Elmcndorf, Bloodgood, and Van Buren, concurred with in error 
Lewis and Sandford, senators, that a writ of error lies in this xlbany 
case, and that the judgment of the Supreme Court ought to be April, isu! 
reversed. v-^^-^n^^-^w^ 

WiLBua 

^^ V 

CocBRAN, Wendell, and Stewart, senators, were of opin- Grace. 
ioQ that the writ of error ought to be quashed ; and that, if it 
would lie, they were of opinion that the judgment of the Su- 
preme Court ought to be affirmed. 

Bishop, Bloom, Clark, Dayton, Rouse, Smith, Strana- 
HAN, Swift, Tabor, slnd Van Brtck, senator8,t were of J^^^JT*"'^""'*'' 
opinion that the writ of error was well brought, and that the w^,^ "^ 
judgment of the Supreme Court ought to be reversed. 

*It was thereupon ordered and adjudged, | that as well the [ ''^ 68 ] 
judgment of the Supreme Court in this matter, as the award t AprU 7th, 
of re-restitution thereupon made, be reversed, annulled, &c. ; ^^^^' 
and that Isaac Clason be restored to the possession of the 
premises, whereof re-restitution was awarded as aforesaid, and 
to all things he hath lost by occasion of the judgment aforesaid, 
and the said award thereupon made ; and, mrther, that the said 
Laac Clason recover against the said Gilbert ShotweU^ as well 
his costs and charges by him sustained and expended in and 
about his defence in the said Supreme Court, as his costs and 
charges by reason of the prosecution of the writ of error in this 
Court, to be taxed by the clerk of this Court ; and that the 
record be remitted, &c. 

Judgment of reversal. 



Solomon Wilbur, Jvi^.j plaintiff in error, 

against 
Lawrence Grace, Jun., defendant in error. 

If a penoB 
% /• i* i* under Ui6 ngo 

THIS cause came before this Court on a writ of error from of eighteen 
the Supreme Court. For the facts and the judgment of the Jof'iiaWe to 
Supreme Court in the case, see vol. 10. p. 453—455. military duij, 

vohmtarihf en- 

•/. Russellj for the plaintiff in error, contended, that persons as a soldier, aoJ 
under the age of 18 years might be enrolled in the militia, and ^i|l|,i^'5^*iJJ* 
unless they applied for relief, and to be discharged, according deserts, be may 
to the statute, they would be subject to the orders of their J^,jjjd^"^ ^ 
commander. The 8th section of the statute, (sess. 32. ch. 165.^) serter, and a 

person arrest- 
^ Webster't cd. Latot, vol. 5. p. 536. (a) mff Wna is not 

liable to an ae- 
(«) Vid. 1 Jl. S. 965. 386. tion. 
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IN ERROR, to organize the militia, passed the 29th March y 1809, declares 
ALBANY ^^^^ ^^^ ^^ ^^^ ability of any person to bear arms, shall be 
Apni, 1814.' determined by the captain or commanding officer of the com- 
^-^Jp^^"^^^ p&ny, with the right of appeal to the commandant of the regi- 
'^^""^ ment. If a person thus enrolled is not discharged, and can be 
Grace. compelled to do military duty, he must be equally liable to 
[ ♦ C9 ] *military service, when he enters voluntarily. Though the en- 
rolment be erroneous, yet the officer acting under competent 
legal authority, cannot be liable to an action. This principle 
112^*'^ **P- is laid down in fVilkins v. Despard^^ and was recognized by 

% 1 Camu'i ^'^^y Jm ^^ ^^^ cuBe o{ Henderson v. Brown^X 
Rep los. In the present case, there was a jurisdiction over the subject 

matter, and a right of appeal to the party aggrieved. 

Again ; the defendant having voluntarily joined the militia in 
the service of the United States, he was, in fact, a soldier of the 
United States, and the law of Congress on the subject applied 
to him. He was employed in the service of the United StateSy 
and entitled to pay, and subject to the rules and articles of 
war. 
tii'^'mt^' '^^^ *^^ ^^ infants are not, in all cases void.^ 

Foot, and Paine, contra, insisted that the officers of the mili- 
tia had no jurisdiction or authority whatever over persons under 
the age of 18 years, or over 45 years. If the defendant in error 
was not within the laws of this state, or of the United States, 
relative to the militia, the argument on the other side wholly 
failed. These laws say only that all white male citizens, above 
eighteen, and under forty-five years of age, shall be enroUedy 
&c. There is no proof, in this case, that the defendant in error 
ever was enrolled. How, then, can he be deemed a militia 
man 1 If persons not within the ages defined by the statute, 
being enrolled, may be subjected to military service, as well 
may females, who should be enrolled, or who should volunteer, 
unless they were discharged, or appealed to the commanding 
officer, be made subject to miHtary duty. 

Again ; the order of the governor was to Captain Lyon^s com- 
pany, &c. It did not order out any infants or std>stituies. The 
defendant in error did not belong to Captain Lyon's company. 
Bennet was the person ordered into service. 

On the ground of contract, the defendant cannot be bound 
at all, except for necessaries. The law is clear and settled on 

JCro. Jac. this subject.|| The moment an infant dissents from his con- 
• ^*'*^''' tract, he cannot be compelled to a performance. The consent 
^' of the father or mother doQs not alter the case ; nor can it give 

any force or validity to the agreement. Nor did the laws or 
government of the United States authorize such an agreement. 
[ ♦ 70 ] ^Russell, in reply. The statute, it is true, directs all male 

persons, above eighteen and under forty-five years of age, to be 
enrolled; but the commanding officer is constituted the judge 
of the age and ability of such persons. The term enrolling is 
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merdy directory. Such as voluntarily enter the companies of IN errok. 
fighl infantry, &c., belong to the companies, as much as if they 
had been first enrolled. 

The 69th section of the militia act authorizes the com- 
mandants of companies, when there is an order for a draft 
ifom the militia, to accept stibstilutes in place of the persons 
drafted. There is no reason for any distinction, in this respect, 
m case the whole company is ordered into service, without any 
draft being made. 

That Colonel Vosburgh had jurisdiction in this case, is clear, 
from the principle established in the case of Htnderson v. 
Brown^ and which is well laid down by TAofnp^un, J. Here 
was a legal and proper warrant from the commandant of the 
regiment, and the plaintiiT in error was acting under it, by re- 
quest of Captain JLyon, ministerially, A ministerial officer is 
always protected, unless the insufficiency of his authority ap- 
pears in the warrant or order under which he acts. It does 
not appear that the plaintiff in error knew, or had any intima* 
tion, that the defendant in error was under eighteen years of 
age. Captain Lyon^ who is entitled to credit, denied any such 
notice. 



P. W. Radcliff, senator. The real question in this cause 
is, not whether an infant under the age of eighteen years, en- 
foUed in ^e militia, and neglecting to avail himself of his right 
to appeal to the commandant of his regiment, is or is not, until 
SQch appeal, liable to military service. It does not appear by 
the case, nor was it alleged on the argument, that the defendant 
)ver resided within the bounds of Captain Lyon^s company, or 
was even enrolled, or liable to be enrolled, therein. On the 
contrary, it does distinctly appear, that another person belong- 
ing to that company, when it was about to march on a tour of 
duty to the frontiers, applied to this defendant, and, for a re- 
ward stipulated between them, induced him to agree, with the 
consent of the captain, expressly obtained for that purpose, to 
take his place in the ranks, as a substitute for the former. This 
was the first moment at which he appears to have had any 
connection "^^whatever with the company. The question, there- 
fore, is, whether an infant under the age of twenty-one years 
(no matter whether under eighteen or not) is bound by his con- 
tract to serve as a substitute in a company of militia, ordered 
out upon public duty. 

The general doctrine, with respect to the liability of infants 
upon contracts, is perfectly well settled, and universally under- 
stood. It is, that no such contract is binding, unless made for 
necessaries, or authorized by statute. If, indeed, the infant 
choose to carry it into effect, he shall be permitted to do so, 
for his own advantage ; and while he continues in the execution 
of it, it shall be deemed a valid performance. But the moment 
he chooses to recede iirom it, and acts upon a determination to 
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IN ERROR, do SO, its obligation ceases, and he is wholly absolved. These 
principles are applicable here, and are perfectly decisive of the 
question before the Court 

The defendant having voluntarily marched with the company 
to the place designated in the orders, the officers, under whose 
command he acted, would, undoubtedly, be held justified for 
any restraint imposed, or discipline inflicted upon him while he 
continued in service. But the moment he chose to avail him- 
self of his right to withdraw from that service, their right to 
control him ceased, and there was an end of the contract. It 
follows, that the plaintiff, acting under the advertisement of the 
colonel, could have no right to take him as a deserter, and, con- 
sequently, that the decision in the Court below was, in ail re- 
spects, correct. 

It has been argued that the contract was made with the con- 
sent and approbation of the father, who even received a part 
of the consideration for it, and that it is, therefore, to be held 
obligatory. But this was not an enlistment under the laws of 
Congress, allowing, in certain cases, the enlistment of minors 
with the consent of their parents, masters, or guardians. It 
cannot, therefore, be supported on that ground. Nor can the 
father's consent, in any view of the case, give it validity, or in 
any way affect the question. It was still the contract of an 
infant^ and void, because relating to a subject on which he was 
incapable of binding himself. And even if it could be regarded 
as a contract of the father^ it would be equally void, as "^against 
the son, and, therefore, equally unavailing here ; a parent having 
clearly no right to bind his son to military service. 

The judgment of the Court below ought, in my opinion, to 
be affirmed. 
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Cochran, Jones, Wendell, and Stewart, senators, were 
of the same opinion. 

Sandford, senator. A person not liable to military duty, 
voluntarily enters the service, as a soldier, and being actually 
in military service, deserts. Can he be apprehended as a de- 
serter ? This is the sole question in the cause. The question 
is not whether the contract is valid or void ; nor is it whether 
the soldier is entitled to be discharged from the service or not. 
The contract may be void, and he may be entitled to his dis- 
charge ; but it does not follow that he is to be his own judge, 
and to discharge himself by desertion. Any person, detained 
by military authority, or military force, may obtain his dis- 
charge, if he is entitled to it, by application to the proper civil 
authorities, (a) But a soldier, in actual service, cannot be allow- 
ed to desert, at pleasure. The right to detain him, and to arrest 
him, if he deserts, results directly and necessarily from the laws 



aa 



(a) Vid. MatUr of Carlton, 7 Cawen, 471. 
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of the United States and of this state, concerning the militia IN ERROR. 
and military service. The apprehension of this deserter was, albany 
therefore, lawful, and the action cannot be maintained. April, 1814I 

The judgment of the Supreme Court ought to be reversed, ^-^'^v^^^ 

WiLBua 

A majority of the Courtf being of the same opinion, it was, Gracx. 
thereupon, ordered and adjudged, that the judgment of the ^jj^P'^^J^iJ^^^ 
Supreme Court be reversed, &c. nT^^^Ji^ 

Judgment of reversal. <Vi ^ 
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•Jacksoic, ex dem. Gouch, against YJood. 



A coDveyance THIS was an action of ejectment for lot No. 7, in the town 

or estate in /fe| of Lockt. in the countv of OnoTtJog-a, and was tried before Mr. 

inost be by Justice Thompson, at the Cayuga circuit, in JunCy 1813. 

tmder^uoL^ T^c lessors of the plaintiff gave in evidence the exemplifica- 
tion of a patent, dated the 13th of June, 1791, to John Day^ 
for the lot in question. He then proved that Moses Gouch was 
the identical person who served, and was known in the NeiP^ 
York line of the army by the name of John Day, and that he was 
the same person to whom the patent was granted by that name. 
It was also proved, that Moses Gouch, alias dictus John Day, 
was dead, and that the lessors of the plaintiff were his heirs 
at law. 

The defendant gave in evidence an instrument in writing, en- 
dorsed on the original patent, dated the 19th of November, 
1792, signed " John ^ Day" but without any seal, by which 
he, John Day, for the consideration of ten pounds, paid to him 
by Benjamin Prescott, bargained, sold, remised, released, and 
quit-claimed to the said Benjamin Prescott, his heirs and as- 

[*74] signs, all *his right, title, claim, and interest, of, in, and to, the 
premises granted and described in the patent, to have and to 
hold the same to the said Benjamin Prescott, and to his heirs 
and assigns, to his and their only proper use and benefit for- 
ever ; and to this instrument the names of two witnesses were 
subscribed. 

(a) Aec. Jacktom, v. Wmdell, infra. 3S5i 
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There never having been any seal to the writing thus en- 
dorsed on the patent^ it was objected, on the part of the plain- 
tiff, that it amounted to no more than a parol contract, and 
was not sufficient to pass the land. This point was reserved 
by the judge, and the defendant gave in evidence sundry mesne 
conveyances from Benjamin Prescott to himself, all of which 
had been duly recorded : he also showed a possession for seven 
or eight years. A verdict was taken for the plaintiiT, subject 
to the opinion of the Court, on a case, as above stated. 

Seely, for the plaintiff. 

Van Buren, contra. 

Platt, J., delivered the opinion of the Court. 

The single question in this case is, whether an estate in fee 
can be conveyed otherwise than by deed ; that is to say, whether 
a ual is essential to such conveyance. 

The earliest mode of transferring a freehold estate, known .in 
the English common law, was by livery of seisin only. ( Co. 
lAit. 49. b. 48. b.) But when the art of writing became com- 
mon among our rude ancestors^ the deed of feoffment was in- 
troduced, in order to ascertain with more precision the nature 
and extent of the estate granted, with the various conditions 
and limitations. This deed, however, was of no validity, un- 
less accompanied by the old ceremony of livery and seisin. (2 
Blacks. Com. 318.) 

The statute of uses Q27 Hen. VIII.) gave rise to the deed of 
bargain and sale ; ana, soon aflerwards, the conveyance by 
least and release was introduced, in order to avoid the neces- 
sity of enrolment, required by the statute of 27 Hen. VIII. 
{)i Black. Com. 343.) By virtue of the statute of uses, which 
we have adopted, (without the proviso in the English statute 
requiring the enrolment of deeds,) the deed of bargain and sale, 
nf«w in use here, is equivalent to the deed of feoffment ''^with 
livery of seisin, (2 Black. Com. 339. 343.) and has, in prac- 
ti»te, superseded the lease and release. 

By the common law, estates less than a freehold might be 
created or assigned, either by deedy by vnittng toithoui seal, or 
by parol merely. 
' By the 29 Car. II. c. 3. (9th and 10th sections of our '' act 
for the prevention of frauds,") (a) it was enacted, << that all 
leases, estates, interest of freehold, or terms of years, or any 
uncertain interests in lands, &c., made or executed by livery 
and seisin only, or by parol, and not in writing, and signed 
by the parties so making and creating the same, shall have the 
force and effect of leases or estates at will only ; excepting 
leases for three years and less," &c. ; and, '^ that no leases, 
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(a) *R.a. 135. 
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estates, or interests, either of freehold, or terms of years," &c. 
^^ in any lands," &c. ^< shall, at any time hereafter, be assigned, 
granted, or surrendered, unless it be by deed or note in writ- 
ing signed by the party so assigning, granting, or surrender- 
ing the same," &c. 

Now, it is contended on the part of the defendant, that the 
common law mode of conveyancing has been so modilSed by 
this statute, as to destroy the distinction between an estate of 
freehold^ and an estate less than a freehold^ as it regards the 
mode of alienation ; and that either may now be conveyed by 
'' note in writing " without seal, as well as by deed. 

No direct decision appears to have been made on this point ; 
but in the case of Fry v. Philips, (5 Burr. 2827.) and in the 
case of HoUiday v. Marshall, (7 Johns. Rep. 211.) it was de- 
cided, that a written assignment of a lease for ninety-nine years 
was valid, though not sealed ; upon the express ground that it 
was the sale of a chattel-real, for which the statute of frauds 
requires only a ^' note in writing ; " plainly recoffnizing the dis^ 
tinction between a term for years, and a freehold estate, as to 
the mode of conveyance. 

According to Sir fVillican Blackstone, (2 Black. Com. 309.) 
&c., sealing was not in general use among our Saxon ancestors. 
Their custom was, for such as could write, to sign their names, 
and to affix the sign of the cross ; and those who could not 
write, made their mark in sign of the cross, as is still continued 
to this day. The Normans used the practice of sealing only, 
without writing their names ; and, at the conquest, they intro- 
duced into England waxen seals, instead of the former English 
*mode of writing their names and affixing the sign of the cross , 
it beine then usual for every freeman to have his distinct and 
particular seal. The neglect of signing, and resting upon the 
authenticity of seals alone, continued for several ages, during 
which time it was held, by all the English Courts, that sealing 
alone was sufficient. But in the process of time, the practice 
of using particular and appropriate seals, was, in a great meas- 
ure, disused; and Sir fVilliam Blackstone, (2 Black. Com. 
810.) seems to consider the statute of 29 Car. II. c. 3. (of 
which the 9th and 10th sections of our statute of frauds are a 
copy) as reviving the ancient Saxon custom of signing, with- 
out dispensing with the seal, as then in use, under the custom 
derived from the Normans. 

We have the authority oP that learned commentator, unequiv- 
ocally in favor of the opinion, that a seal is indispensable, in 
order to convey an estate in fee simple, fee tail, or for life. 
(2 Black. Com. 297. 312.) 

Such seems to have been the practical construction, ever 
since the statute of Car. II. in England, and under our statute 
of frauds in this state ; and to decide now, that a seal is unne- 
cessary to pass a fee, would be to introduce a new rule of con- 
veyancing, contrary to the received opinion, and aLnost univer- 
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sal practice in our community, and dangerous in its retrospec- 
tive operation. Construing this statute with reference to the 
preexisting common law, and the particular evil intended to 
be remedied, I think the legislature did not intend to dispense 
with a seal, where it was before required, as in a conveyance of a 
freehold estate ; but the object was to require such deeds to be 
signed also, which the Courts had decided to be unnecessary. 

I construe this statute as though the form of expression had 
been thus: ^'No estate of freehold shall be granted, unless it 
be by deed signed by the party granting ; and no estate less 
than a freehold (excepting leases for three years, &c.) shall be 
granted or surrendered, unless by deed, or note in writing ^tg^nec/ 
by the grantor." 

This venerable custom of sealing, is a relic of ancient wisdom, 
and is not without its real use at this day. There is yet some 
degree of solemnity in this form of conveyance. A seal attracts 
attention, and excites caution in illiterate persons, and thereby 
operates as a security against fraud. 

*If a man's freehold might be conveyed by a mere note in 
writings he might more easily be imposed on, by procuring his 
signature to such a conveyance, when he really supposed he 
was signing a receipt, a promissory note, or a mere letter. 

The plaintiff is entitled to judgment. 

Judgment for the plaintiff, (a) 
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(a) See Wmrtn v. LyncA, (5 Jdhm, Rep, S39.) as to the oij^, natiue, and ute 
at uaU^ 



Jackson, ex dem. Houseman, against Hart. 

THIS was an action of ejectment^ for lot number 26, in the A patent not 
township of Camillas, in the county of Onondc^a. h^b^n iwued 

The cause was tried before Mr. Justice Flatty at the Onon" by mistake, or 
rfa^« circuit, in June, 1814. 'SJT ^ 

The plaintiff gave in evidence letters^atent for the lot in tioo, can only 

be avoided by 
*ci,/a,. or oth- 
er nroceediniTy for that parpose, in chancery 
It cannot be impeached in a collateral action ; as by showing that the patentee intended, was a different 
per«nm and of different name from the one mentioned in the patent. 

Where a grant has been made to A. B., but A. C. was the grantee intended, this is not sach a latest 
ambiguity as will authorize the admission of parol evidence, {b) 

(l>l L*mk. contra, Jdekum v. SUtnUf, 10 Jokiu. A. 133. But see Jaekten ▼. Oom, 13 JbAnt. Jl. 516, where a 
iHiuictioQ is taken between the two cases. See also Jatluan v. Cad$, 9 Ons. Jtip. 140. Jsdkssn v. Ftat^ 
ate, 488. 
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question, dated the 13th September^ 1790, to George Hotu 
man, one of the lessors. 

The defendant offered in evidence an extract from the '^ Bal- 
loting Book ^' filed by the commissioners of the land office, in 
the office of the secretary of state, concerning military bounty 
lands, in the county of Onondaga^ in these words : ^* The dead 
of the several regiments." 



** Names and Ranki. 
U m ut m an , Qtvrgt, 



Regt. Company. Towntbip. Lots. Acres. Dates of Patents. 
J^«e. WenitWa. 5 S26 500 Aptein^er 13, 1790." 



A witness was also offered to prove the extract to be a true 
copy from the balloting book, as compared by himself. 

The defendants further offered to prove, by parol, that no 
such man as George Houseman ever enlisted or served in fVen- 
delVs company, in the first New- York regiment, in the revolu- 
tionary war; and also, that a man by the name of George 
Hosmer did enlist in WendeWs company, in the first regiment 
of the New- York line, during the war, and served in that 
^company until his death, which happened before the termina- 
tion of the war ; and that the patent was issued in the name 
of George Houseman, by mistake, and that George Hosmer was 
the soldier entitled to the patent, and was intended thereby, and 
that no other military lot had been balloted for, or granted to, 
or in the name of George Houseman or George Hosmer ; and 
that George Hosmer, at his decease, left lawful issue, under 
whom the defendant derived title to the premises in question. 

It was admitted that Camillus was the fifth military township ; 
and the defendant's counsel admitted that there was a man 
who served as a soldier, in the New-York levies, by the name 
of George Houseman- The counsel for the plaintiff objected to 
the evidence thus offered on the part of the defendant, and it 
was overruled by the judge. 

The defendant then offered the extract from the balloting 
book, and the parol evidence that it was a true extract, as evi- 
dence that George Houseman, the patentee, died in service ; 
and insisted, that if this evidence was admitted, the plaintiff, as 
the demise in the declaration was laid in 1810, ought to show 
a title in some other of the lessors. 

This evidence was also objected to by the plaintiff's counsel, 
and overruled by the judge, under whose direction the jury 
found a verdict for the plaintiff. 

A motion was made, on the part of the defendant, to set 
aside the verdict, and for a new trial. 

Heftry, for the defendant, contended, that it was competent 

to the defendant to show a mistake in the patent, or that no 

- . person, of the name of the patentee, ever was in existence ca- 

es demTiMc- pable to take ; and that, therefore, the grant was void.f 

?Sr j!a^»2[' ^^^ evidence offered at the trial could not have been rejected 

on the ground of its being an extract from the ballot book of 
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the commissioners^ for it was necessary for the commissioners Albany, 
of the land office, pursuant to the act of the 6th April, 1790,t vi;;i:J2i^ 
to decide on the person entitled to the bounty land ; and this jacksoh 
book Is the evidence of their decision on that point. It is true, ^^ v. 
nothing is said in the statute about a ballot book, but this book 
is a collection of the decisions of the commissioners^ as to the ed. 7J^'^' 
persons entitled to the lands. 13 mm. c. 59. s. 

*It is no answer to say, that there was a George Houseman ' ^^ p • 70 1 
in the NeW' York levie8,X for the levies were not entitled ^o ^ ■' 
bounty lands, under the act They were to be rewarded for ij. Laws, %S! 
their services in a different way. Soldiers in the line of this ^• 
state, serving in the army of the United States, alone were en- 
titled to the military bounty lands. 

Again; if George Houseman is dead, the plaintiff cannot 
maintain this action, unless he can dhow a title under the heirs 
and l^al representatives of the deceased soldier ; but they are 
not made lessors. And whether the patentee was dead or not, 
was a matter of fact for the jury to decide. 

Sm, contra, insisted that the patent was conclusive in this 
case, and no parol evidence could be received against it. 
There is an apparent contradiction between the case of Jackson 
V. Stanley, and the decision of the Court in the case of Jackson, 
ex dem. Manciu8,y. Lawton,^ which contains the true doctrine on $ lo Johns 
this subject, that the only way of avoiding a patent is by scire ^' ^ 
facias, or process in chancery. In the former case, Kent, Ch. 
J., to show that the difference in the Christian name of the 
patentee being a latent ambiguity, extrinsic evidence might be 
resorted to, to explain the mistake, relies on cases decided in 
regard to wills or devises. Without adverting to the difference 
between a will and a patent, we contend, that the cases cited 
would not authorize an alteration in a will, like the one con- 
tended for in the present case, and are, therefore, not applica- 
ble. They are two classes of cases : 

1. Where there are two persons of the same name ; and, 

2. Where, for greater certainty, the description of the person 
controls, and the name is rejected. 

In class the first, are the cases in 5 Co. 68., 2 Atk. 373. 
5239. and 3 Atk, 258. In the second class of cases, are to be 
found 6 Term Rep. 671. 2 Vesey, 216. 2 Equ. Cas. Abr. 
245. Ambler, 175. 

There is another class of cases, where a person has a nick* 
name, or name by reputation, where the party may plead that 
he is as well known by that as by his true name.|| The two ni Vuey,t5i. 
classes of cases are perfectly reconcilable with the statute of ^* 
frauds. They do not contradict the will. The attempt, in the 
present case, is not to explain or to render the description of 
*the person certain, but to substitute a new and a different [ * 80 ] 
name. 

{a) Vid. 3 R. 8. 187. 
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Great latitude has been allowed as to letting in evidence, in 
regard to wills, so as to effectuate the intent of the testator. 
But, in regard to patents, it is presumed that the Court would 
hardly go the same length, especially when the impolicy and 
dangerous tendency of admitting parol evidence to explain 
written instruments is generally acknowledged. 

As to the admissibility of the books of the commissioners of 
the land office, no doubt that the death of a person may be 
proved in a Court by hearsay testimony, or by registers kept by 
persons appointed to record births and deaths. But, where 
hearsay evidence is given, the other party has a right to cross- 
examine. The commissioners of the land office were not a 
Court, nor were they directed or authorized to keep such books, 
which cannot, therefore, be evidence of themselves. The com- 
missioners had no power to decide on the fact of the death of 
the soldier^ nor did ihey pretend to exercise any such powers ; 
for they granted patents indiscriminately to all u'hom they 
supposed entitled to lands, without inquiry into the fact of their 
being alive or dead. These ballot books are extremely loose 
and inaccurate, and not entitled to the distinction of being re- 
ceived as evidence. 

Again, it is said that Houseman could not take the land 
granted, because he was not a soldier in the line of the army. 
But if the patent is conclusive as to the name or person of the 
patentee, it is equally so as to this point. Besides, this is a 
question which cannot be examined in this action. If the legis- 
lature, who are the sole dispensers of their own bounty, have 
thought proper to grant land to any person, his title under the 
patent cannot be disturbed, as long as the patent remains in 
force. If his title is to be impeached, the patent must be 
avoided by a scire facias, or a suit in equity. 

Henry, in reply. We do not mean to contend that it is 
competent to show, by parol, that the name of the patentee is 
mistaken. The question is, whether the patent is not void, on 
the ground that there was no such person as the one named in 
the patent, in existence, at the time, capable of taking, or, in 
other words, that the patentee is a nonentity ; for how is a 
scire facias to issue to, or a bill in chancery be filed against, a 
nonentity ? *We had only to prove the fact of non-existence. 
We offered to show that there never was a person of the name 
of George Houseman in the line of the army, or any person in 
existence to whom the patent in question could issue. 

Tliough the acts of the commissioners were not judicial, they 
were of that nature as rendered them, of necessity, evi.'ence. 
Though a person was a soldier in the line of the army, it did 
not follow, of course, that he was entitled to the bounty land, 
for he may have been a deserter. The commissioners having 
power to determine or designate the persons entitled to these 
bounty lands, must necessarily have the power to decide on the 
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identity of the person. The description or designation of the 
person entitled, was the substratum of the grant ; for without 
such a- designation of the person, no patent could issue. Sup- 
pose there had been two persons of the name of George House- 
man^ one alive and the other dead, the commissioners must 
hare described the persons of each, and the particular lot of 
land to which each was entitled. And this description or de- 
signation of the person would, necessarily, be eyidence, other- 
wise, it could not be known to which of the two lots they were 
respectively entitled. 

No doubt, that where a patent can be repealed, the proper 
course is to issue a scire facias for the purpose. But where a 
patent has issued to a person not in being, it is, ipso facto, null 
and void. There is no need of any process to repeal it. 

Platt, J. It is VL first principle in the law of tenures, that 
the state is the only original source of titles ; and that the state 
possesses a sovereign right to grant lands to whom it pleases, 
with or without consideration. 

These grants may be made either by statute or by patent, 
under the great seal, or by any public functionary, designated by 
law for that pur()ose. 

In this case, the public agents who were intrusted with the 
great seal for that purpose, have made a grant, of record, in the 
most solemn form, to George Houseman^ a real person, capable 
of accepting the grant. 

On the part of the defendant, it is attempted to defeat the 
patent, by showing that the bounty of the state was misapplied 
m making the grant to George Houseman, who served only as a 
^soldier in the levies, whereas it ought to have been made to 
George Hosmer, who was a soldier in the line of this state, 
during the war. 

It is admitted that here are two distinct names, and two real 
persons corresponding with them. 

I think it is not the province of this Court to inquire into the 
cause or motive which induced the state to make this grant ; 
the terms of the patent being general, without any considera- 
tion expressed, and containing no reference to military services. 
We have no more right to make this inquiry in the case of a 
patent, that in case of a grant by express and positive statute. 

It is true that the state may be deceived, or a grant may 
be made through mistake; but the plain remedy is, to vacate 
such grant by scire facias. There is no obstacle to such a pro- 
%ceeding in this case, as the counsel for the defendant seemed 
to imagine. George Houseman is admitted to have been a real 
person, and, therefore, could be summoned on scire facias, or 
if he be dead, as is pretended, he has heirs, or if no heirs, then 
the lands have escheated. 

But if the state have made an improvident or mistaken grant, 
the state only can take advantage of it. If the state waives its 
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right to vacate the patent, it seems to me ahogether inadmis- 
sible that an individual who happens to be in possession of the 
land, can exercise the sovereign power of the government, in 
questioning the validity of this patent^ for his owfi private 
benefit 

In the case o{ Jackson^ exdem. DicJcfon and others, v. Stan- 
Zey, (10 Johns, Rep. 133.) this Court decided that it was com- 
petent for the plaintiff to prove, by parol evidence, and tJie 
ballot book, that a patent to David Hungerford was intended 
for Daniel Hungerford. The ground of that decision seems to 
be, that '' the omission or mistake of the Christian name of the 
grantee, rendered the grant void." {Humble v. Glover^ Cro, 
Eliz. 328.) And that patent being void, it was competent for 
the legislature, in that case, by statute, to grant the same land 
to Daniel Hungerford. 

This case is distinguishable from that above cited, in two 
features : 1 . The alleged mistake here is in the surname, and not 
merely in the Christian name of the grantee ; 2. The state has 
not, in this case, interfered to assert its right by a new legisla- 
tive grant to the opposite claimant. 

*I think the old remedy of summoning the patentee before a 
judicial tribunal, for the direct and express purpose of showing 
cause why the grant should not be vacated, on the ground of 
fraud or mistake, is wisest and safest, if not the only constitu- 
tional mpde of vacating such a grant. But whether the legis- 
lature can dispense with all the forms of judicial proceedings, 
and arbitrarily, upon an ex parte application, defeat a patent 
by a legislative act, need not to be considered in this case, be- 
cause the legislature have not attempted to assert the right of 
the state in that mode. If, however, this case is not distin- 
guishable, in its essential features, from the case of Jackson v. 
Stanley, (10 Johns, Rep. 133.) I repose myself with entire 
satisfaction on the unanimous decision of this Court, in the case 
of Jackson, ex dem. Mancius, v. Lawton, (10 Johns, Rep. 23.) 
and the authorities there cited. In that case, the plaintiff 
claimed under a patent to George Mancius, for lot No. 128. 
in the East Cayuga reservation, dated the 28th of October, 
1811. The deJfendant Lawton offered to give in evidence a 
patent to Stephen Allen, for the same lot, bearing date the 
5th of March, 1812, and also offered to prove that Allen was 
the occupant of the land, having by law the preemptive right ; 
that he had paid the appraised value of the land, with interest, 
to the state ; and that the first patent (to Mancius) was issued 
by mistake ; which evidence was overruled at the trial, and this ' 
Court sanctioned that decision. Chief Justice Kent, in deliver- 
ing the opinion of the Court in that case, says, " The patent 
granted to the lessors of the plaintiff being the elder patent, w 
the highest evidence of title. As long as it remains in force, 
it is conclusive as against a junior patent." " Nor can tho 
Court take notice of any equitable claim upr^ the government 
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which a third person might have had in respect to the lands in 
qaestion." " If the elder patent was issued by mistake, or 
upon false suggestions, it is voidable only ; and unless letters 
patent are absolutely void on the face of them, or the issuing 
them was without authority, or was prohibited by statute, they 
can only be avoided in a regular course of pleading, in which 
the fraud, irregularity, or mistake, is directly put in issue." 
"The regular tribunal for this purpose is chancery, founded on 
a proceeding by scire facias, or by bill or information. It 
would be against precedent, and of dangerous consequences to 
titles, to permit letters patent (which ^re solemn grants of 
record) to be impeached collaterally, by parol proof, in this 
action.'' 

The rule is indisputable, that parol evidence cannot be re- 
ceived to contradict or vary a written instrument, of clear, cer- 
tain, and unequivocal import. A latent ambiguity may be ex- 
plained by parol proof, in order to elucidate and explain 
written words of doubtful sense ; as if a grant be made 
to John Smith, and there be several persons of that name, parol 
evidence is admissible, to explain which of the persons bearing 
the same name was intended. So, parol evidence would be 
admissible to prove, that George Houseman and George Hosmef 
are the same person. But certainly it is not explaming a la- 
tent ambiguity, to prove that a grant to George Houseman, a 
real person, was intended for another person of the name of 
George Hosmer. Such an extension of the rule would destroy 
the security of written conveyances. If a different person may 
be substituted by parol proof, for the person certainly described 
as grantee in a deed, there is no other essential part of the deed 
which might not be altered in the same way. Such a relaxa- 
tion in the established rules of evidence would defeat the spirit 
and policy of the statute of frauds, which requires conveyances 
of land to be in writing. And cui bono 1 It is not contended 
that this patent enures to the benefit of George Hosmer. The 
defendant is confessedly without any title to the land in ques- 
tion. To impeach a public grant of record, in this collateral 
manner, operates as an unfair surprise upon the patentee ; it 
would supersede and abolish the safe and easy remedy by scire 
facias, which is sanctioned by the wisdom and experience of 
ages^ and, in my judgment, it would be a dangerous innovation. 

I am, therefore, of opinion, that the plaintiff is entitled to 
judgment. 

Yates, J., and Van Ness, J., were of the same opinion. 

SpcrrcER, J., not having heard the argument in the cause, 
gave no opinion. 

Thompson, Ch. J. The defendant is in possession, under a 
title derived from George Hosmer ^ and is not^ therefore, to be 
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•considered as standing on the footing of a mere naked occu 
pant And if the evidence on his part was admissible, it would 
show, conclusively, not only that George Housemafiy who claims 
to be the patentee, was not the person intended, but that 
George Hosmer was the real patentee. It is not necessary to 
establish the latter branch of the alternative ; for the defend- 
ant may rest his defence upon showing a title out of the lessor 
of the plaintiff; and if he can show that the patent was void, 
or that the person who claims to be the patentee was not the 
person intended, it will be sufficient. 

The evidence offered was not for the purpose of contradict- 
ing the patent, but to explain >i latent ambiguity, and identify 
the patentee. It is admitted that the premises are a part of 
the land set apart as bounty lands for the two regiments be- 
longing to this state ; and it was not pretended, in the argu- 
ment, that George Houseman came within this description of 
persons. Had the patent described the patentee, as a soldier 
in Captain WendeWs company, in the first regiment, it would 
have been necessary for Houseman to have proved that he an- 
swered that description, although it would have been extrinsic 
evidence. And when the patent is silent as to description of 
the patentee, I can see no objection to the admission of extrin- 
sic evidence to identify the patentee, any more than there would 
be to testimony to identify and locate the land granted. This 
is not evidence repugnant to or contradicting the patent. Nor 
is it, in fact, evidence which is necessarily to make void the 
patent, but only shows, that he who sets himself up as a paten- 
tee is an impostor. Can it be, that any man has a right to go 
to the secretary's office, and if he can find a patent issued to a 
person of the same name which he bears, that he can avail 
himself of such patent, and that his identity is not to be ques- 
tioned ? It is perfectly immaterial whether the opposition to 
his claim comes from one of the same name with the patentee, 
or from any other person who has a right to dispute his title ; 
and that the defendant in ejectment has a right to show that 
the plaintiff has no title, cannot be denied. 

• Suppose it could have been shown that George Houseman^ 
who claims the benefit of this patent, was a British soldier 
during the whole revolutionary war, might not this have been 
done ? That may be said to be an extreme case. But if the 
•principle be sound upo9 which the testimony offered was re- 
jected, it would apply to the case I have put. For it would 
be nothing more than inquiring whether the lessor of the 
plaintiff was, in fact and in truth, the patentee, or person he pre- 
tended to be. 

From the best consideration which I have been able to give 
this case, I cannot take it out of the principles which governed 
the decision in Jackson v. Stanley, (10 Johns, Rep, 136.) The 
defendant there claimed title under David Hungerford, being 
the name of the patentee. But upon the trial, evidence was 
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ilmitted to show that it was not David Hungerford who was ALBANY, 
iotended as the patentee ; and the competency of such evidence ^^^^ll:,jfi^ 
was sanctioned by the opinion of the whole Court. Indeed, j^cksom 
tbe very same evidence, to wit, the balloting book, which was ^^ v. 
decided in that case, to be good evidence, has been here re- 
jected. This evidence was admitted in that case for the ex- 
press purpose of showing that the patent was void, because 
there was no such person as David Hungerford, who was en- 
titled to military lands, but that Daniel Hungerford was the 
person really intended. If this was not the principle which 
governed that case, I know not upon what ground the plaintiff 
could recover. If, under the patent, the title was vested in 
Dnvid Hungerford, it was not, nor could be, pretended that 
the legislature could devest him of his title, and give it to 
DanieJ Hungerford, the person really intended as the paten- 
tee. The patent to David must first be got rid of, before the 
act of the legislature could take effect, and so it was considered 
by the Court. Notwithstanding there was a person of the same 
name) with the patentee, who claimed title to the land, the 
Court said the patent was void, because he was not the person 
intended, and that it was competent to show this by parol evi- 
dence ; and if such evidence is admissible, that which was of- 
fered in the case now before us was conclusive to show that 
George Houseman was not the person intended as patentee. 
We must, at all events, for the purposes of the present motion, 
assume that the proof would have established that feet 

I am persuaded, that no solid distinction can, in principle, 
be made between this case and that of Jackson v. Stanley. 
The great question, in both cases, is, whether parol evidence 
is admissible to show that the person claiming to be the paten- 
tee *was not the person intended. If there be any substantial [ * 8"^ ] 
difference in the two cases, it is much in favor of the defend- 
aot in this case ; because the mistake there was in the Christian 
name, and it was admitted, on all hands, that Daniel Hunger* 
ford, who was the person really intended, could not take under 
that patent. But in the present case, the mistake is in the 
fumauie, and it may well be questioned, whether George Hos-- 
twr may not hold the title under this patent. The law knows 
wilj of one Christian name, but a person may have divers sur- 
names, and it would have been competent for the defendant 
to have shown that George Hosmer was also known by the 
name of George Houseman. (5 Johns, Rep. 84. Co. Litt. 3. . 
». 15 Vin. lit. Misnomer, C. 5, 6. 413.) And it is expressly 
laid down as a rule on this subject, that in grants and obliga- 
tions the mistake of the surname doth not vitiate, because there 
IS no repugnancy that a person should have two surnames. It 
B, however, unnecessary to say, that the title vested in George 
Roimr: it is sufficient for the defendant to show that it did 
Dot vest in George Houseman; and that the testimony offered^ 
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Judgment for the plaintiff. 
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Leal against Wigram and Phelps. 



THIS was an action of debt, brought by the plaintiff, on a 
WhereaboDd bond, dated the 4th of September^ 1813, given to him, as sheriff 
Ll^-S^'V'** S® of Delaware county, by the defendant, for tlie caol liberties, 

snerin for Uie , ,^,. % i ■ -/.t^i-t 

e^oi liberties, granted to frigram, who was m custody, at the suit of oi, John 
^n^, b^ul ^ ScoffieU. The defendant pleaded non est factum, with notice 
afierwafds re- of 71091 damnificatus, and other special matter. 
iSdy"andaScw '^^^ causc was tried at the Delaware circuit, in June^ 1814, 
bond' with oew before Mr. Justice Spencer, The plaintiff proved the bond> 
to"tSr*Xfiff *"^ ^^^ escape of Wigram from the limits of the liberties of 

this does oot the gaol. 

Sieriff's "^riilhi "^^^ defendant offered to prove, that on the 5th of November, 
of action agaiMt 1813, P helps, ouc of the defendants, delivered to the sheriff's 
the firat**Lnd° ^^P^^y * noticc, directed to the plaintiff, requesting him to re- 
in consequence take Wigram and keep him in close custody, as he wished to 
beiir^ su^^foj ^ discharged as his bail, and the deputy retook Wigram and 
the escape. brought him again within the hberties. This evidence was ob- 
oflsteHfr fro^ jected to on the part of the plaintiff, but the objection was 
arrest, in the Overruled. It did not appear from the testimony given, that 
of*'D.,**by "ife ^® Hoticc had ever been served on the plaintiff, or that he 
rales ' of that kncw any thing of it. 

wna?' to Sm ^^^ defendant then produced in evidence a new bond given 
and may be by Wigram and one Isaac Becker, as his bail, for the limits, 

wSivcf' ^f"* u! da^ed ^^^ ^^ of November. The sheriff was not present when 
as a defence the bond was exccuted, nor was there any formal surrender of 

r.^"g?. .y.«l f^W'^'^ by the defendant 

him for an es- It appeared that a writ had been issued out of the Delaware 
X[ bTs"ri^H Court of Common Pleas, in the name of St. John fy Scoffield, 
of action against against the plaintiff, which was a common capias, in trespass, 
bonT*U" tile without any ac etiam clause, directed to one or other of the coro- 
gaoi liberties, ners of the county, on which the plaintiff endorsed his appear- 
ance, the 17th of September, 1813, and the coroner returned 
on the writ cepi coipus. The defendant then produced the 
rules of the Court of Common Pleas of Delaware, by which it 
is ordered that no attorney, nor the clerk, sheriff, nor a judge 
of the Court, should be arrested, but the proceeding should 
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be by filing a bill against them, unless thej are sued with 
othen. 

*It appears that an application was made to the Court of 
Common Pleas, in November terra, to discharge the sheriff from 
the arrest in the suit again#t him, which was opposed by the 
plaintiff's attorney, who produced a written agreement, signed 
by the plaintiff, by which he waived smy advantage which 
might be taken of the arrest being by writ, instead of a bill 
being filed against him, according to the rules of the Court, 
and the Court refused the application. 

Sherwoody for the. plaintiff, contended, that there was a valid 
rait commenced against the sheriff; for though, by the rules of 
the Court of Common Pleas, he was privileged from arrest, yet 
it was competent to him to waive that privilege. 

The new bond could not take away the right of action for a 
breach of the first. 

Rooty contra, insisted, that before the sheriff could be 
damnified, every thing had been done that could be required ; 
the debtor was surrendered into custody. 

As the sheriff could not be arrested, he had a good defence 
against that action ; and if he might have used his privilege to 
defeat the action, he was not damnified. If he thought proper 
to waive his ground of defence, he ought to take the conse- 
quences on himself. It was a voluntary abandonment of his 
right; and he ought not, therefore, to be allowed to bring 
in action against the surety, on the bond given for his in- 
demnity. 

Per Curiam. One question made upon the argument of this 
case was, whether an action could be maintained by the sheriff 
upon his bond, until he had been sued for the escape, and 
judgment obtained against him. This objection can arise only 
OB the supposition, that the judgment which has been recovered 
against the sheriff was void, which we do not think was the 
case. If that judgment had been obtained by fraud, or collu- 
sion with the sheriff, or if he had waived any defence which 
went to the merits of the action, and which would have de- 
feated the recovery against him, it might have been a good 
objection by the bail ; but no such matter was waived. The 
right of being sued by bill, instead of by writ, which he waived, 
was a mere personal privilege. This did not touch the merits 
*of the cause, nor can it be deemed to have injured any other 
person. All the evidence given in relation to the other bond 
was irrelevant. The escape relied on was proved to have been 
made before the second bond was given, and the recovery 
against the sheriff was for that escape. The new bond was 
frospectivey and could not release the surety on the former bond 
'or the previous escape ; and the plaintiff is, accordingly^ enti- 
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ALBANY, tied to judgment in this case^ to indemnify him against the re- 
,^^J!;^2IJ*- covery for that escape. 
Pi2,^c2 Judgment for the plaintiff. 

V. 

Crafts. 



Pierce against Crafts. 

Indebu^tvs om- IN ERROR from the Court of Common Pleas of Otsego 
thTAttWtfr^of^a ^ounty. Crafts brought an action of assumpsit against Pierce ^ 
note payable to in ihe Court below. The declaration was on the counts, for 
or ^y%hrcn- ^^^^7 '^^t, uioncy paid, and for money had and received to 
dorseeofanoie, the usc of the plaintiff. The defendant pleaded Jion assumpsit. 
against the ma- ^^ ^fj^ ^^y^^^ j^ suppoft of his declaration; the plaintiff oflered 

in evidence two notes. The first was as follows : " For value 
received, due fVilliam Douglass, or bearer, fourteen dollars and 
fifty cents, with interest, payable the 1st March next. Springs 
* field y 8th November^ 1811. James Pierce J^ The second note 
was dated December 26, 1811, and the defendant promised, 
for value received, to pay William Douglass, or bearer, the sum 
of eighteen dollars, with interest, &c. The execution of the 
notes by the defendant below was admitted ; but his counsel 
insisted that they could not, without further evidence, be ad- 
mitted in support of the plaintiff's declaration. The Court 
below, however, overruled the objection, and directed the jury, 
that the notes were admissible in evidence in support of the 
plaintiff's action, and the jury found a verdict for the plaintiff 
for twenty-five dollars and fifty-five cents. A bill of exceptions 
r«gi ] was tendered by the plaintiffs counsel to the opinion *of the 
Court of C. P., on which a writ of error was brought to this 
Court. 

Seely, for the plaintiff in error. Indebitatus assumpsit will 
i^^SSt'^* "^^ '*® ^^ ^^y ^se, except where debt lies.f Now, debt lies 
Hardret, 485. only between the immediate parties to the contract. It will 
tjs/^^ not lie against the acceptor of a bill of exchange ;X nor by an 
P. 469^^' ' endorsee against the maker of a note ; nor where there is not 

& Cktity on some privity between the plaintiff and defendant.^ 
f £«r^98^^3 ^^ fVaynam v. Bend,\\ where a note was payable to L. T 
Bos. mid Pull, or bearer. Lord Ellenborough held, that the plaintiff could not 
m* 1 c/*?/' ^®co^®^ under the money counts, as he was not an original 
94. ' 1 CrawrA'i party to the bill. 

p}R^Vii!^' Warner^ contra. The actH concerning promissory notes, 

J?-,ff"*^* ® (a) Vid. Ofcott V. Rathboru, 5 WendelTs Rev. 490. ValUt v. Parker, 61Krf.615. 
**• ^'^f ' Murray v. Jitdah, 6 Cow. Rep. 484. Arnold v. Crane, 8 Johns. Rep. 79, in note. 

{b) 1 R, S. 768. 
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taken from the English statute of 3 and 4 Afme, c. 9. s. 1., do- Albany, 

dares that all notes in writing made, &c., whereby such person ^*°' **^*' 

shall promise to pay any other person, &c., his or their order, 

or onto bearer, any sum of money ttierein expressed, shall be " ' v7 

taken to be due and payable as therein expressed, and shall Cbafts. 

hare the same effect, and be negotiated in like manner,, as in- 

hnd bills of exchange, according to the custom of merchants , 

and that the payees or endorsees of every such note, &c. shall 

and may maintain their action, &c. against the makers and 

endorsers of the same respectively, in like manner as in cases 

of inland bills of exchange, and not otherwise. 

A note is, prima facie, evidence of money lent by the payee, 
to the maker, and, consequently, of money had and received 
by the maker to the use of the holder, and of money paid by 
the holder to the use of the maker.f In Grant v. VaughanyX Jin?^%f^ 
Lord Mansfield says, "I do not find it any where disputed, iymBiiu,9ffi, 
that an action upon an indebitatus assumpsit^ generally, for |3£urr,i6i6. 
money lent, might be brought on a note payable to one, or 
order."'^ Great force arises from the act of parliament of 3 and A ^^^^^^'^^ 
4 Anne, putting notes merely on the footing of inland bills of 
exchange, and particularly specifying *' notes payable to bear^ 
er" And he adds, '^ but on the second count," which was 
indebitatus assumpsit for money had and received to the use of 
the plaintiff, '' the present case is quite clear, beyond all dis- 
pute. For, undoubtedly, an action for money had and re- 
ceived to the plaintiff's use, may be brought by the bona fide 
bearer of *a note payable to bearer. There is no case to the [ * 92 ] 
contrary. It was certainly money received for the use of the 
original advancer of it ; and if so, it is for the use of the person 
who has the note, as bearer. ^^ 

In Tatlock v. Harm, || this doctrine was fully recognized by n 3T«rm. A». 

Lord Kenyan. , , v^ v. z«oS; 

It is true. Lord Holt would not allow an action of indebita' Jb, i&L 
tus assumpsit on the note, and he was pertinacious on this 
bead ;1l but he allowed the note to be given in evidence under ir6iifoJ.29. . 
the general count. It was, no doubt, in consequence of the *''^* ^^" 
opinion of Lord Holt, that the statute of 3 and 4 Anne was 
passed. To support the count for money had and received, 
it is not necessary, in dl cases, to give positive evidence that 
the defendant has received money belonging to the plaintiff. 
It is enough if the facts proved afford a fair presumption that 
money has been received to the use of the plaintiff.ft ^ ^'^'^ ^ 

In DimsdaU v. LanchesteryXt Lord Ellenborough held, that rTsl'^^ 
an action, for money had and received by the endorsee of a 137. 
note against the maker, was maintainable ; that a person who U^^^^j^-^' 
puts his name to a promissory note, thereby acknowledges that ^^' 
he has in his hands money of the payee of the note, and un- 
dertakes to pay it to whoever is legally entitled to receive it. A 
note payable to /. S. or bearer, is payable to the bearer. J. S. 
is a mere cipher, and the note passes by delivery, without en- 
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ALBANY, eriy settled, that a chose in action cannot be transferred ; but 
.li^!5ifl^ we consider it as an agreement between all the parties to ap- 
propriate *so much property to be carried to the account of the 
holder of the bill." 

In the case of Grant v. Vaughan^ (3 Burr, 1516.) it was 
decided, that indebitatus assumpsit for money had and received, 
was a proper action to recover the value of a bill of exchange, 
by the bearer against the drawer; and Lord Mansfield there 
says, '' Undoubtedly, an action for money had and received to 
the plaintiff's use, may be brought by the bona fide bearer of 
a note, made payable to bearer. There is no case to the 
contrary." The case of Cruger v. Armstrong and another^ (3 
Johns, Cases ^ 5.) supports the same doctrine. 

Another exception to the record in this case is, that the 
judgment purports to be rendered upon a verdict for 27 dol- 
lars and 55 cents, whereas it appears by the bill of exceptions 
that the verdict was for 25 dollars and 55 cents only. 

To this I think it a sufficient answer, that it is not strictly the 
office of a bill of exceptions to ascertain the amount of the 
verdict. The clerk received and enrolled the verdict under 
the direction of the Court, and we must presume the record to 
be made up according to the official entry of the clerk, which 
is the best evidence in the case. 

The Court are of opinion that the judgment below ought to 
be affirmed. 

Judgment affirmed. 



[ •96 ] *Jackson, ex dent. Wickham, against Belknap. 



Wi»re by the THIS was an action of ejectment for land in the town of 
latare, p^d Lumberlandy in the county of Suilivan, tried before Mr. Justice 
e^April^rm, Totes, at the Sullivan circuit, in September, 1814, when a ver- 
Unerd"wu^aa' d><2t v«ras taken for the plaintiff, subject to the opinion of the 

hi** d* **f ^^^'^^ ^° ^^^ following case : 
P^.asasboidd 'I'he plaintiff gave in evidence an act of the legislature, en- 
dwcover to titled, "an act to authorize the treasurer of this state to pay to 
forfeited b/tbe suudry pcrsous the several sums of money therein mentioned," 
•^^derofw., passed the aixth of April, 1792. This act, after reciting that 

of October, 

1799, and pay the moneys arisine from saeb sale to the treasurer, &c..out of which the treasurer was 
to pay the demand of C. against W. ; and the surveyor-general sold all the estate of W, in a certain lot of 
land. In an action of eiectment, by a person claiming under the deed of the surveyor-general, it was held, 
that *kt act of the legislature, and the deed of the sunreyor-general, were, prima faeUf evidence of titl« 
«uiBcient to enable the plaintiff to recover, (a) 

(a) Vid. JacktoH v. CoU, 4 Cow. Bn. 687. 
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tniham Cotkburriy pursuant to the act of the 9th of Marchy 
1790, had his accounts and demands against JbAn fVeatherhtad, 
whose estate, by his attainder, had been forfeited to the people 
of this state, liquidated and certified ; but that all the moneys 
ariaog from the estate, which had come into the hands of the 
treasurer, had been paid out to other creditors, &c., enacted 
"that if the said William Cockbum shall discover any estate, 
forfeited by the attainder of the said John fVeatherhead, to the 
sorteyor-general, and not before disposed of, it shall and may 
be lawful for the surveyor-general to sell the lands so discov- 
ered at public vendue, to give n conveyance of the same to the 
purchaser or purchasers thereof, without warranty, and to pay 
the moneys arising from such sales into the treasury, and the 
treasurer shall, out of such moneys, pay the demands of the 
said fVilliam Cockburny^ &c. 

The plaintiff also gave in evidence a deed from Simeon De^ 
vitt, the surveyor-general, to the lessor of the plaintiff, for lot 
No. 4, in the seventh division of the Minisink patent, the prem- 
ises in question, of a moiety of which the defendant was in 
possession. This deed was dated the 22d of February y 1810. 

The plaintiff next gave in evidence the will of Catharine 
Doigdy of the city of New- York, dated the 6th of October y 
1774, by which she devised to John Weatherhead a lot of 
ground in the said city, and, also, her messuages, lands, tene- 
ments, and hereditaments, situate, &c. in the Minisink patent, 
which were purchased by her grandfather, Cornelius Dodge^ of 
*John Cholwelly audit was admitted, that on the division of the 
Mimink patent, the lot in question fell to John Cholwelly one 
of the original patentees. 

The premises were vacant until about the year 1792 or 1793, 
when one Burton entered and built a log house and a saw mill^ 
but without pretending to claim any title to the land. After 
being in possession some time, he leased his improvements to 
tiro persons, who remained in possession, as his tenants, for 
several years, and then abandoned the lot. The premises re- 
mained vacant three or four years, when Burton again entered, 
with his son-in-law, Huickman, and took possession of his 
former improvement ; but neither Burton nor Huickman ever 
claimed any thing more than the mere naked possession of the 
land. 

In 1807 Burton sold his possession to Allisoti BuckbeCy who 
transferred it to the lessor of the plaintiff. 

About three years before the trial, Huickman 9o\d his posses- 
sion to the defendant. 

Afler the lessor had obtained the deed from the surveyor- 
general, Huickman said he thous^ht the lessor had treated him 
lU, m refusing to admit him as a partner in the purchase of the 
lot, according to the promise which, he alleged, the lessor had 
made to him. 



ALBANY, 

Jan. 1815. 

Jackson 

V. 

Belknap. 
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The case was argued by /. Duerf and Sttdam, for the plain* 
tiff^ and by P. RuggkSf and «S. Jones, jun.y for the defendant. 

Per Curiam. The lessor of the plaintiff claims title to the 
premises in question under a deed froin the surveyor-general, 
bearing date the twenty^second day of February^ 1810, and 
which was given under, and pursuant to, the provisions of an 
act of the legislature of the sixth of April, 1792, which, after 
reciting a claim which William Cockbum had against John 
Weatherhead, authorized the surveyor-general to sell such lands 
of Weatherhead as Cockbum should discover to have become 
forfeited by the attainder of Weatherhead^ and which should 
not have been before discovered. This act, and the deed from 
the surveyor-general, were, prima facie, enough to entitle the 
plaintiff to recover; and nothing was shown on tlie part of the 
defendant, in any manner, to rebut this evidence of title. The 
^surveyor-general was a public officer, executing a special trust 
reposed in him by the act referred to. He was only authorised 
to sell such lands as Cockbum should discover to him to have 
become forfeited by the attainder of Weatherhead. It is to 
be presumed, therefore, that due inquiry was made by him, 
whether the premises in question were such lands ; and although 
this inquiry was ex parte, it was made under the authority of 
the statute, and the title given in pursuance thereof is to be 
received, in the first instance, as given conformably to the 
requisites of the act. Neither the possession taken by Burton 
in the year 1792, or by him and Huickman in the year 1802, 
were under claim or pretence of title. They were mere naked 
possessions, and must be deemed to have been held subservient 
to the title of the real owner ; and whatever right Burton had 
was purchased by the lessor of the plaintiff in the year 1807. 
The only claim set up by the defendant, is the possession pur* 
chased of Huickman^ about three years before the trial. After 
the lessor of the plaintiff had obtained his deed from the sur-> 
veyor-general, Huickman complained that he had treated him 
ill, in not admitting him a partner in the purchase, according to 
his promise. This amounted to a recognition of the plaintiff's 
title. The time is not stated, with precision, when these com- 
plaints or confessions were made ; but it must be presumed it 
was before Huickman sold to the defendant. No objection was 
made to the evidence ; and if the confessions were made after 
he had parted with his interest, whatever it was, the testimony 
would have been inadmissible. The plaintiff is entitled to 
judgment. 

Judgment for the plaintiff. 
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*Walsh and Gallagher against Dorkin and others. v. 

^ DURXII*. 

THIS was an action of assumpsit. The declaration cod tain- That another 
ed, beside the usual money counts, a special count for work u^^'^^i^^^pa^r- 
and labor, and services done as agents of the defendants, &c. ties, for tho 
The defendants pleaded, in abatement, another action brought ^'^din^^^'the 
by the plaintifis against the defendants, pending in the Court Circuit Court 
of the UnUed States toi the fifth circuit and Virginia district, 1^*** ^^^,^1 
upon the same promises and undertakings as are set forth in district, cannot 
the declaration in this suit. To this plea there was a demurrer, ^atemenfof 'a 
and joinder in demurrer. suit io a Court 

' ofthisstate. (a) 

P. FF. Radcliffj in 9upport of the demurrer 

In the case of Bofone fy Seymour v. /oy,t this Court decided, 1 9 Johm. Rep 
that the pendency of a suit in a foreign Court, or a Court of 
another state, between the same parties, for the same cause of 
action, was no stay or bar to a suit in the Courts of this state. 
Debt does not lie on a judgment in the Court of another state. 
Such judgment is merely prima facie evidence. So that, not- 
withstanding the judgment in a foreign Court, the party may be 
sued here. It may be a question, whether this matter should 
be pleaded in bar or in abatement. 

Anthony contra. Another action pending for the same cause 
may be pleaded in abatement.]: K?!^'^*^l 

The case of May ¥. EOesfen,^ in the Court of K B. in j^*:j!^:lu^ 
England, is directly contrary to the decision of this Court in (M-) 
Bourne ^ Seymour v. Joy. , J«-Eflji,458. 

The rule as to foreign Courts or foreign states is not applica- 
ble in this case. The government of the United States extends 
over the whole country, and embraces the whole people. It 
cannot, as to any particular state, be regarded as a foreign gov 
ernment ; nor are its Courts foreign tribunals. 

Radclifff in reply. The case of Imlay v. EUesfen arose on 
a motion to discharge the defendant on common bail, a matter 
^wholly in the discretion of the Court. Here there is a demurrer [ * 100 ] 
to the plea, which goes to the right of action. 

Any of the Courts of the United States out of the state of 
New- York, are, as it respects the Courts 6f this state, foreign. 
Why are the Courts in Ireland and Scotland regarded as foreign ? 
It is not because they are transmarine, but because they are 
out of the iurisdiction of England, There is no relation be- 
tween the jurisdiction of any Court in this state, and the Circuit 

[m] Hie Dendeacj of another suit in the same state, for the same came of actioo. cannot 
he pleacieo in abatement, unless both were eommenced at the same time. Haight v. 
HbU^, 9 WendtU, 262. Vid. 18 Johna, Rep, 267. 5 U. 101. 8 Cmocn, 311, note (a.) 
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Walsh 

V. 
Dl7BKJV. 



Court of the United States in the Virginia district. They are 
totally distinct and independent tribunals, in distinct and in* 
dependent jurisdictions. That Court is bound to conform to 
the laws of the United States and of Virginia^ not to the laws 
of New- York. 



I ♦ 101 ] 



Yates, J., delivered the opinion of the Court. To say that 
the proceedings of a Court under the government of the United 
States could, in any respect, be received and treated like those 
of a foreign tribunal, by a Court of one of these states, would 
seem to involve an absurdity. The present, however, is such 
a case, and, at the same time, it is perfectly reasonable that ju- 
risdiction should be retained, to avoid the embarrassments which 
would inevitably ensue, if proceedings in the Circuit Court of 
the United States could arrest the progress of a suit brought in 
this Court. 

From the peculiar organization of the government of the 
United States, composed of several independent sovereignties, 
associated for purposes specified in the general compact, it 
is not at all surprising that in exercising concurrent powers, 
questions should be presented perfectly new, and, of course, 
not susceptible of elucidation by cases in the books, exactly 
analogous. 

For a correct decision of those questions, therefore, princi- 
ples, in some measure applicable to each particular case, must 
be resorted to. 

The rule in the English Courts is, that the pendency of a 
suit in a foreign Court, by the same plaintiff against the same 
defendant, for the same cause of action, is no stay or bar to a 
suit instituted in one of their Courts. It is the definitive judg- 
jnent on the merits only which is by them considered. conclu- 
sive ; and we have frequently declared so, as to suits instituted 
in *the Courts of our sister states. The reasons assigned by 
this Court in the case of Bourne fy Seymour v. Joy, (9 Johns. 
Rep, 221.) appear to me to be perfectly satisfactory. Those 
reasons are, that the judgment, at least, if not a recovery in one 
suit, might be pleaded puis darrein continuance to the other 
suit ; and if the two suits should even proceed, pari passu, to 
judgment and execution, a satisfaction of either judgment might 
be shown upon audita querela, or otherwise, in discharge of 
the other. 

This Court has no greater connection or interference with the 
Court of the United States for the fiflh circuit and Virginia 
district, than it has with any of the other state Courts. The 
same principles, consequently, are applicable, and may be urged, 
with equal propriety, in favor of retaining jurisdiction here. 
They are tribunals, in this respect, as independent of each other 
as they are of foreign Courts. 

The case of Lnlay v. Ellesfen, (2 East, 453.) relied on by 
the defendant's counsel, does not interfere with this doctrine, 
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is it applicable to the present case. That was an applica- 
tion to the discretion of the Court ; the defendant, by leave of 
a judge at his chambers, was holden to special bail on an affi- 
davit made, and in support of a rule to discharge the defendant 
on common bail, a counter affidavit was received to show that 
he had before been holden to bail in Norway. The rule was 
refused ; and Lord ElUnborovgh^ in giving the opinion of the 
Court, says, ^^ The question here is, whether we have presented 
to us, with sufficient distinctness, that the defendant stands in 
the situation of having been holden to bail in Norway y so that 
the plaintiff has the same security for his demand, and might 
have all the benefit of prosecuting his suit there, which he has 
here." The Court of K. B., not knowing what the laws of 
Norway were, in that respect, did not feel themselves warranted 
to take from the plaintiff the benefit he was entitled to from 
their laws. 

There is a manifest distinction between an application to be 
discharged on common bail, which (if granted^ would not ar- 
rest further proceedings in the cause, or a plea like the present, 
soing to destroy the remedy in this Court altogether, or, at 
feast, during the pendency of another action in a foreisn Court. 
The former is a decision resting in the discretion of the Court, 
who might, with propriety, advert to equitable circumstances 
io their ^determination. But a question, like the present, not 
resting in discretion, and involving the jurisdiction of the Court, 
the law appears to me to be too explicit to be misunderstood 
Nor can I perceive that the principles laid down by Lord EIr 
lenborougky on a motion for a discharge on common bail, are at 
all applicable. The plea, in this instance, is bad, and there 
most be judgment ofrespondeas ouster. 



ALBANlf, 
Jan. 1816. 



Walsh 

V. 
DUKKIH. 
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MKmRITT 

clIsoit. Merritt and Merritt against Clason. 

A memonn- THIS was an sction of assumpsit^ tried at the New-^Tork 
fra™ ""fo? ^e sittings, in April last, before Mr. Justice YaUs. 
purchase of ryo, John Towftsendy a witness for the plaintiffs, testified, that he 
broker eniDio*^ ^^ ^ broker, and was employed by tlie defendant to purchase 
ed to make the rve. On the 18th of Ftbrunryy 1812, he applied to Isaac 
SleiSr^icJb *^^^^ ^ Son, the agents of the plain tifl's in New- York, and 
his book, in the agreed to purchase of them 10,000 bushels of rye, at one dollar 

vcpcSr** ^^ the P®"" '^"^'^^^ ^"d they authorized him to sell the same to the 
names' of the defendant, on the terms agreed on; the witness informed the 
^!-5^ .«^^1 defendant of the terms of sale, and was directed by him to make 

vendee, ana tne «. t rrii . ■ rz? • » 

terms of the the purchase accordmgly. The witness then went to ff right 
m aie*bodv'oF ^ ^^^' ^^^ closed the bargain with them, as agents of tlie 
the memoran- plaintifjfs, and in their presence wrote in his memorandum 

su^criblB^d Xy ^^^^» ^^^^ ^ ^^^ pencil, as follows: " February 18th, bought 
the parties ; u of Daniel fy Isaac Merritt f (the plaintiffs.) by Laac JVright ^ 
r" ^'lufficicSu S^^> 10,000 bushels of good merchantable rye, at one dollar 
roemorandumin per bushcl, deliverable in the last ten or twelve days of April 
the^^suitute'*'©? °®*^' along side any vessel or wharf the purchaser may direct, 
frauds. (Sess. for Loac Closon, of New- York, payable on delivery." All the 
16. (a) ^ * other memoranda in the same book were written with a lead 
The authori- pencil. Soon after the purchase was thus completed, the 
lie^ ^noi"^£i witness informed the defendant of it, but did not give him a 
in writing. A copy of the memorandum. 

^enrof"b!5h The plaintiff repeatedly tendered the rye to the defendant, 
[ * 103 ] ^according to the terms of the agreement, particularly on the 
parties; and 1 4th and 30th days of April, and the defendant refused to ac- 
Itle "afin? °o ^ept any pay for it. On the first of May, the plaintiffs ad- 
frjve a copy of drcssed a letter to the defendant, giving him notice, that unless 
dumoTiK^con- ^^ received and paid them for the rye, according to the con- 
tract to the ven- tract, they should, on Tuesday, (the 4th of May,) at noon, 
aSbci the rights c^usc the Same to be sold at public auction, at the Tontine 
of the vend- coffee-housc, and hold him accountable for the deficiency, if 
°'* ^^^ it should sell for less than the price mentioned in the contract, 

and the expenses. The defendant continuing to refuse to re- 
ceive the rye, or to pay for it, it was, according to the notice, 
sold at public auction, and the present suit was brought to re- 
cover the difference between the net proceeds of such sale and 
the contract price. 

A verdict was taken for the plaintiff, subject to the opinion 
of the Court on a case containing the facts above stated, and 
which either party was to be at liberty to turn into a special 
verdict. 

(a) S. C. in error, 1A Johns. Rep. 484. 

(b) Vid. Frost v. HUl, 3 WendelVs Rep. 386. BewaU v. FUeh, 8 Cow. Rip. 215. 
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Wellsy for the plaintiffs. The points in this cause have been Albany, 
repeatedly discussed and settled. Tovnuend^ the broker, acted ^■"- ^^*^- 
as the agent of both parties ; as such agent he was competent mirritt 
to make a contract obligatory on both. It is distinctly stated ^ v. 
that he was an agent for both parties ; besides, he was a broker, 
and, as such, is the agent of both. 

To make the contract valid, within the statute of frauds,t tSess.io.c.44. 
it is not necessary that the writing should be actually signed u.^^'3.ffj^/^| 
by the party or his agent. Signtrig does not, ex vi termini, 
mean that the name of the party should be subscribed. It is 
enough if the contract be in writing, and authenticated by him. 
The name may be at the top, or in any part of the contract or 
instrument.^ In If right v. Darmah,^ the distinction is made t ZBo$, and 
between a memorandum made by one of the parties, and as- £!!f*i.?Ji^ 
seated to by the other, and a memorandum made by a third 266. 9 Vesey, 
person. The written memorandum, in this case, contained c^.igo. f^i 
every thing that was necessary to show the contract between Wms. m n. 
the parties. No parol evidence was requisite, to explain their Bi^fi^.' 1 
intention, or the terms of the agreement. This is the true test Etp- Rep. 105. 
of the validity of a contract, under the statute of frauds. The 255.^^' \^\ 
authority of the agent need not be in writing. || ss.' BaUnf 4 

* rft T f • *• *'*"' ^ Johns* 

^Baldwin, contra. How a person can be the agent of both Rep. 399. 
parties is not easy to comprehend. An auctioneer is no further [ * 104 ] 
the agent of the purchaser than to put down his bid. A broker, & 2 Camj^a, 
if he is agent for the vendor, is bound to sell for the highest Jg* }^ ^*"'' 
price ; if he is agent for the buyer, it is his duty to purchase at u'^ y^ ^^. 
the^ lowest price that can be obtained. He is, in such case, ^f- if^i"^' 
acting in two distinct characters, having distinct duties to per- fv^gjl^ '251! 
form, in direct opposition to each other. The English Courts 1 ^JUf^*'^^ 
have proceeded on erroneous principles, in regard to this sifiEtp.jiUp. 
subject. loi. 

Again ; as to bought and sold notes, as they are called, the 
mere memorandum in the broker's book is not enough. He 
must give a copy of the note to the buyer, and another to the 
seller. Besides, the place of delivery is not mentioned in the 
contract. 

In Champion v. Plumery^ it was held, that a memorandum v 4 Bot, and 
signed by the seller only was not sufficient. The plaintiffs, in ^^ <* ^- ®) 
this case, were not bound ; and if they were not, neither can 
the defendant be bound. 

In Cooper v. Smith,W there was no signature of either party ; wifiEait HO 
and the Court held that the reading over the memorandum to 
the purchaser, and his assenting to it, was not sufficient to bind 
him. 

Again ; the memorandum^ in this case, was written with a 
lead penciL Is this such a writing as was intended by the 
statute of frauds? If it is, then a writing on a slate, or with 

(«) tR.B, las. 
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chalk, on a door or wall, would be a good memorandum 
within the statute. It may be completely effaced, in a moment, 
with a piece of India rubber, and another contract written in 
its place without the possibility of detecting the fraud. This 
would not be the case if it were written with ink. Such a 
writing, in pencil, cannot satisfy the object of this statute. It 
is no better than tracing characters in the sand. 

It is said that the signature of the party is not requisite. But 
where are the cases in which such a doctrine is to be found ? 
In the cases relative to unlbt the devise was written by the tes- 
tator, though not subscribed by him. If an instrument or 
memorandum is not written by a party, its not being signed or 
subscribed by him is evidence that he does not intend it to be 
regarded as his contract. It would be. extremely injurious to 
•give authority to brokers to bind parties, by such loose mem- 
oranda of a contract. 



D. B* OgdtUy on the same side. I do not deny, that, ac- 
cording to the cases decided, a broker is to be considered as 
the agent of both parties, and that his authority need not be in 
writing. But to make a valid agreement within the statute of 
frauds, the writing must be signed by the party himself who is 
to be charged, or by his authorized agent. If the contract is 
made by the principal, it must be signed by him ; if by his 
agent, it must be signed by the agent. I do not say it must be 
subscribedy but it must be signed in some part of the contract, 
f 1 SdutaUt In Ginan v. Cook,^ the agreement was signed by the agent, 
rL. n/^^' ®"^ '^ being shown that be was an agent, his principal was 
held to be bound. 

In all the cases cited, where the agreements were held bind- 
ing, it will be found that they were signed by the agent, who 
delivered a note of the bargain and sale. The point raised 
here was not discussed or decided in Bailey v. Ogden. 

Again ; it is worthy of consideration what sort oi writing was 
intended by the statute, which was made to prevent frauds that 
might arise from trusting to the memory of witnesses, by re- 
quiring a permanent and unchangeable evidence of the con- 
tract. A writing in ink is indelible, or if effaced and altered, 
the erasure or alteration may be easily detected, which would 
not be the case of a writing with a lead pencil. 

iSu Jones^jun.y in reply. The object of the statute of frauds 
was, that the terms of the contract should be precise and cer- 
tain, and properly authenticated. If these essential points are 
obtained, the statute pays little regard to form. Isaac ClasoUy 
the purchaser, by Totfmsendy his agent, is mentioned in the 
memorandum, and that is a sufficient signing. It is not neces- 
sary that the agent should sign as agent, when he puts down 
the name of his principal. Besides, the agent informed Clason 
of the contract, and he made no objection to it. 
94 
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The broker is the frn-beiween of the parties. He goes to the Albany. 
Tendor and inquires his price ; he then goes to the vendee, to ^^^1^^!^^ 
know if he will give the price demanded; and if he assents, he mrrritt 
concludes the bargain with the vendor. Here is no conflict of v. 

^duties. His agency for both parties is clear and simple. He Clawit. 
is the means of communication between them. They speak [ * ^^^ ] 
and act through him. He stands indifferent between them. 
The case of Cooper v. Smith turned on the sufficiency of the 
memorandum, not on the signing of the party or his agent. 

Either party may demand a copy of the memorandum from 
the broker. As to the danger of fraud, from the memorandum 
being written with a lead pencil, the same danger would exist, 
if it were written in ink. If the broker were disposed to be 
fraudulent, he might easily contrive to alter the agreement, or 
substitute another in its place. But this danger wholly ceases, 
where each party has a copy of the note or memorandum made 
by the broker. And it is a rule of convenience in England ^ 
out not an indispensable requisite, that copies of the memo- 
randum should be delivered to the parties. 

Platt, J., delivered the opinion of the Court. The only 
K>int is, whether the memorandum, made by John Toumsend, 
•vas a sufficient memorandum of the contract, within the statute 
of frauds, to bind the defendant. 

It is objected by the defendant's counsel, 

1. That the memorandum is nof in writing y^ being made 
with a lead pencil only. 

2. That it is not '' signed " by the defendant, nor by his 
agent. 

3. That it is not binding on the defendant, because his agent 
did not furnish him with a copy of it. 

I have no doubt that the memorandum required by the stat- 
ute, may as well be written with a lead pencil as with a pen 
and ink ; and it is observable that in most of the reported cases 
on this head, the memoranda were written with a lead pencQ, 
and no counsel, until now, has ever raised that objection. 

I think it clear, also, from the authorities, that this memo- 
randum was signed according to the statute. 

It is not disputed, that the authorization of the agent, for 
such purpose, need not be in writing. In the body of this 
memorandum the name of haac Clason, the defendant, is writ- 
ten by his agent, whom he had expressly authorized to make 
this contract. The memorandum, therefore, is equally binding 
on the defendant as if he had written it with his own hand ; 
^Jid if he had used his own hand, instead of the hand of his [*107] 
agent, the law is well settled, that it is immaterial, in such a 
case, ivhether the name is written at the top, or in the body, or 
tt the bottom of the memorandum. It is equally a signing 
within the statute. (Saunderson v. Jackson and another ^ 2 
Bos. ^ PuU. 237. I Esp. 199. 1 P. Wms. 770. note 1.) 
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The third objection is absurd If the defendant's agent 
neglected his duty, in not furnishing his employer witli a copy 
of this memoranduniy it certainly cannot affect the rights of 
the plaintiffs, under that agreement. 

The memorandum states, with reasonable certainty, every es- 
sential part of the agreement. The Court are of opinion, that 
the plaintiffs are entitled to judgment. 

Judgment for the plaintiffs. 



S ALTOS and others against The Ocean Insurance 

COMPANT. 



It M the duty THIS was an action on a policy of insurance, dated the 
when^thTSirp fiftl^ of December, 1810, upon the freight of the ship Hudson^ 
becomes dis- at and from Riga to New- York, The policy was valued and 
^l^^'I'to pl^ underwritten for 7,000 dollars. The cause was tried at the 
cure 'another last April sittings in New- York. The abandonment was duly 
r*1 08 V*' ^^^^ *^" ^^^ ^'®^ August, 1811, and the usual preliminary 
power, to carry proof of interest and loss given. 

OD the car^ to The cargo of the Hudson, for the voyage insured, consisted 
port; buTbe^is of 15 tous of manufactured goods, 80 tons of iron, and 171 
not bound to bundles. Containing about 126 tons of hemp, shipped on ac- 
twaciouToftbe couut of the plaintiffs, who were also owners of the vessel, 
port of distress, The master testified that the Hut/^on sailed from Riga, in 
porthnmediate^ R^^id, ou the ninth of October, J 810, bound to New- York, 
17 contiguous In the North Sea she experienced boisterous weather, and be- 
part*^niVof the S^^ ^^ ^^^^ 5 ^^^ wheu off the coast of Ireland, her leak had 
cargo is sent to SO much iucrcased, that it was thought necessary to put into 
tiJla^iioii,°in1lin- -Kwm/c, to repair, and she arrived at that place on the twelfth 

other vessel, 

the insurer on freight is not entitled to a deduction or oUowance for the freirhl earned on that part ; un- 
less be shows thai the goods were delivered to the insured at the port of ocslination, or that they bad 
notice of their arrival and situation. 

// seenUf that if the cargo is of soch a nature, that it is impracticable to re>ship and transport it to its 
place of destination, without an expense e^ual to its value or nearly so, or without manifest detriment to 
the owners, it ma^ be sold at the port of distress, and nee<l not be sent on in another vessel. 

Insurance on fiei^ht from Riea to New- York, The bulk of the cargo consisted ofhemp^ and the resi« 
due of manufactured goods andiron. The vessel sprung aleak, and put into Kinsale in distress, where, 
aAer a survey, she was found incapable of prosecuting her voyage, unless repaired at an expense equal 
to her value ; and the master, with the advice of the merchants and others at KtnsaUt sold the hemp at 
Kinsalet and shipped the residue of the cargo in another vessel to Neto-York, which, however, was not 
, capable of taking more than one third of the hemp, ns there was no machinery to pack and stow it in the 
Rustian mode. Jt was held, tliat the insured were entitled to recover for a total loss of the freight, it not 
appearing that the goods re-shipped for New- York had reached there, or that any freight naa beoi 
earned, (a) 

(a) Vide Treadtoellv. The Union Lu, Co. 6 Cow Rev. 270. Center v. The Am /w. Co. 7 Cmo. JEea. 
fiG4. S. C. in error, 4 WendeU. 45. 
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J November. She was there surveyed and repaired, without 
uiladiag her cargo. On the 28th day of December, she set 
sail again for New- York, and after being at sea about three 
days, and having proceeded about 500 miles on her course, 
she encountered a very heavy gale of wind, and received a very 
heavy stroke of the sea; which, as the master supposed, started 
a plank near her keel, as she immediately began to leak very 
fiist, so that she could not he kept free with both pumps ; and the 
gale and force of the sea was so great, as would, in the opinion 
of the master, have endangered any vessel in the same situation. 
It became necessary to seek a port to refit, and the commander 
of an English frigate, who spoke the Hudson, sent his carpen- 
ter on board to examine her, and advised the master to aban- 
don her, as the leak was so bad. The master, however, bore 
away for Kinsale, which he asain reached, on the twelfth of 
January, 1811, where he run uie ship into the mud, to prevent 
her sinking. Another survey of the vessel was then made, and 
it was judged, that from her state, and the high price of labor 
and materials at Kimale, she could not be repaired for less than 
her value, which was also the opinion of the master, as it would 
be necessary to take off the sheathing. The cargo was landed, 
and the vessel sold at auction, which was judged best for the 
interest of the concerned. 

On the survey last mentioned, they took off, under the mizen 
chains, on the larboard side, a plank about twelve feet in length, 
and found three or four rotten timbers, from which it was con- 
cluded that there were other timbers rotten. But if the tim- 
bers had not been rotten, she could not have been repaired out 
at an enormous expense, owing to the high price of materials 
*aDd labor. The master further stated, that had he known the 
state of the vessel, at Biga, he would not have sailed from that 
place, at that season, without having her thoroughly repaired, 
which might have been done at Riga for half the expense which 
the repairs would have cost at Kinsale ; but he had no doubt 
that, in ordinary weather, the vessel would have performed the 
voyage in safety, without repairs ; and that any other vessel, 
however sound, could hardly have withstood the storms the 
Hudson experienced. From his subsequent knowledge of the 
vessel, he was led to believe, that when she left Riga, she was 
insufficient for the voyage, though she might have been com- 
petent for a sunmier voyage ; and at the time of her departure, 
her sails and rigging were in good order, and were so when she 
was sold at ISnsale. 

The DPaster hired a Baltimore vessel, called the Friendshtpj 
for 200 pounds sterling, at Kinsale, to bring home the mano- 
&ctured goods and iron, composing part of the Hudson^s cargo. 
This vessel was not one fourth loaded, but the hemp could not 
have been taken out of the Hudson, in bales ; and the rebind- 
ing and stowing it, in another ship, would have been equal to 
'ts value ; and in the state' in which it was, the Friendshtp, in 
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addition to the other goods, could not have taken more than 
thirty tons of the hemp. There were only two other American 
vessels at Kinsale, neither of which was bound to the United 
Slates^ and they had cargoes. There were twelve or more 
American vessels at Cork, which is 16 miles from Ktmale. The 
master made no attempt to procure any of them to bring home 
the hempy which he supposed they would have done, on a 
freight. The hemp was landed and sold at auction at Kinsah 
principally to CotJc merchants, and the average price, as uf 
peared by the account of sales, of Harvey , Deaves fy Harcfj, 
the merchants under whose direction it was sold, was sixty-r^ne 
pounds sterling per ton. It appeared that the hemp is packed 
and stowed in Russia, by the means of machinery and screws, 
and that there were no such machinery or screws at Kinsale, 
so that it could not be shipped in the usual manner ; and if 
stowed loose, it would not pay a freight. The master acted by 
the advice and opinion of Harvey, Deaves fy Harvey, the mer- 
chants, and he also consulted the two American captains there. 
He said the hemp could not have been sufficiently compressed 
by jack-screws, about which he made no inquiry. It would 
have required two *or three vessels, of the size of the Hudson , 
to have brought home the hemp, without its being packed and 
stowed in the Russian manner. 

The Hudson, on her arrival at Kinsale, had performed about 
one third of her voyage. The goods on board the Friendship, 
on her arrival at iVetr- York, were seized by the collector of the 
customs. 

Several witnesses for the defendants, acquainted with the 
Russia and Irish trade, stated their opinion, that the hemp 
might have been packed with jack-screws ; that in consequence 
of the non-intercourse law, it might have been reshipped to this 
country for a fourth or an eighth of the usual freight ; and that 
four tenths of the voyage was performed, from Riga to Kinsale, 
as to the distance. 

It appeared, from the testimony of the carpenter who re- 
paired the ship, in 1810, just before she sailed for Russia, that 
her timbers were sound ; and that, in his opinion, she was not 
only seaworthy, but a remarkably strong, well-built vessel ; 
that the rotten timbers, in the place described by the master, 
could not render the vessel unseaworthy. 

It was agreed that the amount of general average, if any 
was claimable, should be adjusted by persons to be appointed 
by the Court. 

The judge charged the jury, that if they found the vessel 
seaworthy, and if, in their opinion, the hemp could not be 
re-shipped in a merchantable condition, or the expenses of re- 
shipment and transportation to New* York, in another vessel, 
would have increased the freight to more than a moiety of the 
freight as valued in the policy, they ought to find a verdict for 
the plaintiffs for the amount insured, as for a total loss, deduct- 
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ing a fro rata freight from Riga to Kinsale, being four tenths 
of the voyage insured, and that the defendants were not enti- 
tled to any allowance or deduction on account of the iron and 
inanufiietured goods which were transported to Neto- York, in 
another vessel. 

The jury found a verdict for the plaintiffs for a total loss, or 
4,935 dollars and thirty cents, after deducting a pro rata freight 
ojffour tenths, equal to 3,291 dollars and 19 cents; and they 
also found a general average of 274 dollars and 67 cents, to 
be adjusted by the direction of the Court. 

*A motion was made to set aside the verdict, and for a new 
trial. 

Grifiuj for the defendants, contended, 1. That the vessel 
was not seaworthy, when the policy attached. 

2. That the assured ought to have sent home the whole car- 
go, by another vessel. {Abbot^ 195. Schieffdin v. Columbian 
Insurance Company^ 9 Johns. Rep, 21.) 

3. If the assured were unable to bring home the whole cargo 
in another vessel or vesseb, their inability to do so arose from 
the peculiar nature of the cargo, which circumstance ought 
not to affect the insurers. (3 Johns. Cases, 93. 3 Johns. Rep. 
321 . 1 Johns. Cases, 293.) 

4. That the defendants were entitled to an allowance or de- 
duction for that part of the cargd which arrived at New-York, 
its port of destination. (Abbot, 244. Park, 70, 7 1 . 2 Johns. 
Cases, 233.) 

Hoffman, and T. A. Emmet, contra, insisted, 1. That the plain- 
tiffs were entitled to recover as for a total loss, without anv de- 
duction for i^ro ra<a freight ; and, 2. That the jury having K>und 
a total loss, and, also, found the pro rata deduction, that the 
judgment ought to be for the whole amount, being 8,326 dol- 
lars, 39 cents, together with the general average. 

Yates, J., delivered the opinion of the Court. There can be 
no reasonable doubt of the seaworthiness of the vessel when the 
policy attached. The captain does not declare satisfactorily, 
what her situation really was when she left Riga ; but is ezpli- 
dt as to her ability to perform the voyage had he experienced 
ordinary weather ; and he says, that a perfectly sound vessel 
would hardly have withstood the storm he experienced, yet, if 
he had known her situation, he would not have gone in her. 
This opinion, however, appears to be formed altogether on the 
discovery of the decayed timbers in her at Kinsale. The car- 
penter states, that the rottenness of those timbers, in the part 
of the vessel described by the master, could not make her un- 
seaworthy, as little or no stress could come on the place where 
they were found. The weight of evidence appears decidedly 
in fetvor of her seaworthiness, and, of course, warranted the 
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ALBANY) verdict of the jury, and they having passed upon it, their de* 
Jan. 1815. vision ought to be conclusive. 

*The policy being on freight^ it is urged that the master 
ought to have sent home the whole cargo by another vessel or 
vessels. 

r * 112 1 That the master has a right to hire another vessel and carry 

on the cargo, so as to entitle him to his freight, has at all times 
been allowed ; and the decision of this Court, in Schieffclin v. 
New- York Insurance Company, (9 Johns. Rep. 21.) establishes 
the principle, that it is his duty to find another ve.^sel by which 
to carry the goods to the place of destination, if it is in his 
power to do so. It never was intended by this decision, to 
make it incumbent on the master to procure a vessel elsewhere, 
out of the port of distress, or out of a port immediately contig- 
uous ; and such limitation is perfectly correct, because the ex- 
tension of this rule, as contended for, would be attended with 
insurmountable difficulties and embarrassments to masters. In 
the present case, he would have been obliged to travel sixteen 
< miles, the distance between Kinsale and Cork^ and what his 
conduct ought to be, if the distance had been greater, could 
not be ascertained. It would be requiring an act, as a duty, 
the extent of which the master could not at all times know or 
understand. A due regard, therefore, to the protection of 
masters of vessels, as well as the interest of the assured, renders 
some limitation indispensable ; and that must necessarily be by 
confining the inquiry or search for another vessel, to the same 
port, and no other, unless it be a port contiguous and at hand. 
In this case, no vessel could be obtained at Kinsale ; he was, 
therefore, under no obligation to procure one at Cork; and 
such being the true and correct definition of the master's duty, 
it was not necessary for the plaintiff to show that the attempt 
had been made to procure a vessel at Cork. 

Admitting, however, that it would be the captain's duty, 
with an ordinary cargo, to procure a vessel at Cork to send it 
on, no such obligation could possibly exist in this case, as the 
situation of the cargo rendered a re-shipment improper. 

It appears evident that the master, throughout the whole 
business, acted in good faith. He consulted one of the most 
respectable mercantile houses at Corky as well as two American 
captains, who were there at the same time, and who saw the 
situation of the cargo. They all concurred in advising the sale 
of the hemp, no doubt from a conviction that to carry it to the 
[ * 1 13 ] place of destination would be detrimental to the owners. *It 
appears that it would have required three or four vessels of the 
Hudson^ s size to take it, in consequence of its elasticity ; and 
that the Friendship could have carried but thirty tons of it. 
The captain could not, therefore, be chargeable with negligence 
for not separating the article, and shipping so small a part of 
it loose, and at an extra expense, when obliged to dispose of 
the residue. It would have been a measure manifestly against 
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the interest of the owners ; for all the witnesses agree, that a 
le-shipment of the hemp, in a merchantable condition, would 
have increased the expenses 0normously ; and some of them 
declare, that to stow it in a vessel, as it had before been in the 
Hudson^ would have made the expense equal to its value, for 
the want of proper machinery for the purpose at Kinsah ; and 
such must have been the opinion of the jury, under the direc- 
tions given them, and expressed by their verdict, that those ex- 
penses would have amounted to a sum so extravagant, as to 
forbid a re-shipment with such a cargo. It is, therefore, to 
say the least, extremely questionable whether the master, who 
acted in good faith, was not perfectly justifiable. Having, how- 
ever, before shown, that the inquiry ought to be confined to the 
same port, or one contiguous to it, it is not necessary to decide 
this cause on any other ground. 

It is contended that the underwriters ought to be allowed 
the amount expended on account of a part of the cargo which 
reached its port of destination. 

They are certainly not entitled, upon any principle, to a de- 
duction beyond a proportionate allowance for freight actually 
earned ; and to authorize such deduction, it was incumbent on 
the defendants to show that those articles had been delivered 
to the plaintiffs, at the port of destination, or to bring home to 
them notice of their arrival and seizure ; but no delivery or no- 
tice to them appeared on the trial. They, therefore, cannot 
claim a compensation in this instance. 
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Judgment for the plaintiffs. 



^0GDf:2i against The New- York Firemen Insurance C*!!*] 

Company. 



THIS was an action of assumpsity brought to recover back Insarance on 
part of the premium paid by the plaintiff to the defendants on and from Jifliftc 

to 8t, Peters- 
^K^h, with liberty to touch at Cagliarif Algiertf TangierSf and Win^ Sounds" {GoUenburgkf) &c. for 
« premium at and after the rate 0140 per cent, to return 15 per cent, tf the veasel passed the Chd of Gib- 
roUar oo or before the SOih of June, and the risk ends without loss, or " 16 per cent, if the risk ends m 
safety at Gottenburgh.** The vessel sailed on the voyage insured^ and passed the Gui of GihraUar on 
ilie 9th of July f 18 li, and on the 17th of July, on account of adverse winds, was obliced to come to anchor 
ia the Downs for safety ; and there hearing of the advance of the French arros and state of ports in tlie 
Borth, the master concluded to abandon the prosecution of the voyage, and go to London, where the vessel 
aad eargo werr aeixed, on bearing of the war between the United States and Great Britain, 

It was held, that the risk was divisible ; and that the underwriters being discharged, bv the act of the 
iosared, from all risk from Gottenburgh to Bt. PHersburgh, were bound to return the lo per cent., tha 
itipnlated premium for such risk. 
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two policies of insurance^ on vessel and freight, dated the 12th 
o{ Augusiy 1812. The voyage described in the policies was 
" at and from Malta to St, Feiersbur^h, with liberty to touch 
at Cagliari^ Algiers^ Tangiers, and Wingo Sound, and to seek, 
wait for, join, and leave convoy, at any time during the voy- 
age." The premium was declared to be *' at and after the rate 
of forty per cent.y to return fifteen per cent* if the vessel passes 
the Gut of Gibraltar on or before the 20th of June last, and 
the risk ends without loss, or fifteen per cent, if the risk ends 
in safety at GottenburghJ*' 

Wingo Sound is the outer road or harbor of Gottenbureh. 

The vessel sailed on the voyage insured the 4th of July , 
1812, and passed the Gut of Gibraltar on the 9th of July : on 
the 17th of July, being in the English channel, she met with 
violent adverse winds, in consequence of which she came 
to anchor in the Downs for safety. The supercargo wrote to 
the correspondent of the assured at London, for information as 
to the political situation of the northern ports, and as to the 
advance of the French armies towards St. Petersburgh. The 
following day, and during the continuance of the same gale, 
the supercargo received an answer to his letter, informing him 
of the advance of the French armies, and their probable success, 
and advising him to come to London, The supercargo con- 
cluded to do so, and accordingly proceeded to London^ but 
before the arrival of the vessel at that place, accounts were re- 
ceived of the declaration of war by the United States against 
Great Britain, and the vessel and cargo were seized by the 
port admiral, and were afterwards condemned as droits of 
admiralty. 

•At the New^York sittings, in May last, a verdict was taken 
for the plaintiff for 3,194 dollars, being the amount of premium 
to be returned, subject to the opinion of the Court on a case, 
as above stated, with liberty to either party to turn the same 
into a special verdict. 

D. B. Ogden, for the plaintiff. The defendants having, by 

the voluntary act of the master, been released from the jisk of 

the voyage beyond Gottenburgh, and the risk having ended 

safely, the plaintiff is entitled to the stipulated return of premi- 

t Marth. tm um for that portion of the voyace.t 

jw. oo», 0/u. j^ ^ju Y^ gj^jj^ perhaps, that the policy is to be construed 

strictly according to its terms, and that, as the vessel never 
went to Gottenburgh, the risk did not end in safety there. But 
the rule is, that the policy is to be construed according to the 
evident intention of the parties, and not according to the 
t AudUy V. words-l The dischar^ of the underwriter from all the risk, is 

^'p^. in! equivalent to arriving m safety. 

Marah 676. By the act of the insured, in this case, the enterprise was 

voluntarily abandoned ; the risk from Gottenburgh to St. Pe- 
tersburgh was never run, and the insurers were wholly dis* 
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chtiged from it. They ought, therefore, to return the fifteen Albany. 

per cent, the estimated premium for that risk. In Dagleish '*"' *®**' 

T. Brookcj-f Le Blanc,d.y says, " the term, safe arrival^ is with 

reference to the responsibiUty of the underwriters ;*' and as 

the ship and goods, in that case, had both arrived at a spot 

which released the underwriters from all responsibility, it was 1 1& East, 295. 

for the benefit of the underwriters to construe it as an arrival at 

the port of discharge, so as to release them from any further 

risk, and that entitled the insured to a return of premium. 

A person ought not to be paid for a risk he has never incurred, 
and, therefore, where there are two distinct points of time or 
distinct voyages, either in the contemplation of the parties, or 
by the usage of trade, only one of which is performed, the pre- 
mium ought to be returned in the other, though both are con- 
tained in one pc 'icy.t kc^^f^ ^' 

* ^ * £16. and caaef 

cited. 

Wells, and *^ ^jnesyjun., contra. We do not pretend that 
the insured arc nut entitled to a return of premium where no 
risk has been run. But we must look at the terms of the con- 
tract between th^ p vrties in this case. The fifteen per cent, is 
to be ^returned, ^M/ the risk ends in safety at GotteiiburghJ^ [*116] 
The words ''in safety," are important, and must have some 
meaning and efiect; but, on the reasoning of the plaintiff's 
counsel, they must be struck out of the policy. 

This is not an insurance at and from Malta to Gottenburghy 
ibr twenty-Jive per cent, and if the vessel proceeds thence to 
•St. Petersburgh, then fifteen per cent, more to be paid ; but it 
is 00 a voyage from Malta to St. Petersburgh, for a premium 
oi forty per cent. The return of the fftten per cent, depended 
00 the double contingency of the vessel arriving at Gottenburgh^ 
and arriving there in safety. It was not to be returned if the 
vessel arrived at that place after being shattered by a. storm, so 
as to subject the underwriters to a Toss. Where the risk is 
entire, and has once commenced, though the time of its con- 
tinuance be ever so short, there can be no return of premium. 
This subject was fully discussed in the case of Hendricks v. 
Commercial Insurance Company,^ which was decided on that ^BJoiuu.Rtp 
principle. The risk commenced on the vessePs leaving Malta, ^' 
and if she had been lost the next day after her departure, the 
insured could not have claimed a return of any part of the 
premium. But it is argued that the deviation in this case was 
equivalent to a safe arrival at Gottenburgh. On this principle, 
every deviation which discharges the underwriters from their 
responsibility, would entitle the insured to a return of premium. 

lathe case of Audley v. Duff, the vessel sailed with convoy, and 
the fleet being dispersed, she run to Portsmouth, and arrived, 
and the only question was, whether this was sailing with convoy. 

In Myer v. Gtegson,\\ the vessel was warranted to sail on or |i*arii,£S7. 
before the 1st of August, to return eight guineas of the premi- 
um, if she sailed with convoy. The vessel did not sail until 
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September, and the underwriters were wholly discharged from 
the policy, and whether she sailed with convoy or not could 
make no difference. The premium was voluntarily paid into 
Court. The question as to the return of premium was not be- 
fore the Court. The only point decided was, that where the 
risk is entire, and has once commenced, there can be no re- 
turn of premium. Marshall, though he refers to this case, 
states the proposition broader than the case will warrant ; but 
Park^ in referring to the same case, lays down no such position, 
but merely states the general rule, which no person will dispute. 



:•!"] 



*T. A. Emmet y in reply. There is no adjudged case precisely 
like the one before the Court, and the only point is as to the 
application of general principles. It is a sound principle, that 
contracts are to be construed and understood according to the 
clear intent of the parties. 

In this case, as it regards the underwriters, the risk ended 
in safety before reaching Gottenburgh. What reason can there 
be why the premium should not be returned in this case, as 
well as in the case of her safe arrival at that place ? The de- 
fendants can show no possible injury from the breaking up of 
the voyage without going to Gottenburgh ; on the contrary, 
they are saved from the risk of loss, which would have existed 
had she proceeded until her arrival at that port. 

The meaning of the clause, as to the return of the fifteen 
per cent., is, that if no loss happens before the vessel reaches 
Gottenburgh, and she does not go beyond that port, then so 
much of the premium is to be returned. The argument that 
this is an entire risk from Malta to St. Petersburgh, and therefore, 
it having commenced, the entire premium is to be retained, 
would apply to every case of an apportionment and return of 
premium. For certain purposes, for the benefit of the under- 
writers, the contract is considered entire ; but for other purposes, 
it IS, also, considered as divisible. This is like a voyage at and 
fixMn New- York to Lisbon, and at and from Lisbon back to 
Neuj-York, and if the voyage ends in safety at Lisbon, so much 
of the premium is to be returned. 

The principle is correctly laid down by Park,\ which is 
supported by the case of Stephenson v. Snow.X In case of a 
s. c. Bll Rep, deviation, though a return of premium cannot be demanded for 
318. the risk which has begun to run, yet it may be demanded for 

jyMar^ Bu. guch part of the risk as has not commenced. Marshall^ says, 
'^ if it be stipulated that there shall be a return of part of the 
premium for sailing with convoy and arrival, and in conse- 
quence of a breach of warranty, or the non-performance of 
some stipulation, or of a deviation, the underwriters be dis- 
charged before the ship can sail with convoy, the insured shall 
be entitled to the stipulated return of premium, because the 
discharge of the underwriters is, to them, equivalent to a sail- 
ing with convoy and arrival." If we generalize this position, 
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(and, to be a principle of law, it must be generalized,^ it is Albany, 
*llus: that wherever the commencement of a risk) for which a ^ ^^^^^- 
premium has been received, has been prevented, by any cause 
whatever, the insured is entitled to a return of premium. 

It is said that Marshall is not supported in his position, by 
the case he cites; but he is clearly supported by the case of r * jig i 
Stecetuon v. SnotOy and Marshall himself is no weak authority. 

Again in T)fri€ v. Fletcher ^\ Lord Mansfield says, " That the t£?°gjQ' ^iS: 
uoderwriter receives the premium for running the risk of in* ' » - 
demnifying the insured, and to whatever cause it be owing, if 
he does not run the risk, the consideration for which the pre* 
mium was paid fails, and he, therefore, ought to return it." 
The present is an admitted case of deviation, which wholly 
discharged the underwriters from the risk ; and though no case 
precisely similar, as to the facts, is to be found, yet the general 
priociple which is to govern the decision is clear, and perfectly 
applicable. 

Thompson, Ch. J., delivered the opinion of the Court. This 
b an action to recover back part of the premium paid on two 

Elides of insurance on a voyage from Malta to St, Peters- 
rgh. The policy contains several special stipulations, as to 
touching and staying at intermediate ports. The clause rela- ' 

ting to the premium is as follows : '* At and after the rate of 
forty per cent., to return fifteen per cent, if the vessel passes 
the Gut of Gibraltar on or before the twentieth of June last, 
and the risk ends without loss; or fifteen per cent, if the risk 
ends in safety at Gottenburgh,'' And it is for the return of the 
fifteen per cent, last mentioned, that this action is brought. 

While on the voyage, and in the English channel, the su- 
percargo received such information, as to mduce him to abandon 
the voyage to Petersburgh, and go to London. The argument 
orged on the part of the defendants against the return of pre- 
mhim, is, that the arrival in safety at Gottenburgh, was the 
condition on which the premium was to be returned ; and the 
vessel not having arrived there at all, the condition has not 
been performed. This does not appear to me to be a fair in- 
terpretation of this provision in the policy. It would be too 
rigid a construction, and obviously against the intention of the 
parties. The premium is paid for the risk assumed and run by 
the underwriters. And, although the pohcy covers the whole 
voyage from Malta to St. Petersbnrgh, if the assured should 
*dioose to end it at the latter place, yet the stipulation as to [*119] 
the return of premium manifestly shows, that in the contempla- 
tioD of the parties, circumstances might occur, which would 
render it advisable to end the voyage at Gottenburgh. The 
voyage must, therefore, be considered divisible, and the pre- 
mium follows such divisibility. The risk from Gottenburgh 
to St. Petersburghy was calculated at fifteen per cent., for that 
sufD was to be returned, in case the risk on that part of the 
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▼ojage was not run. The risk is the consideration for the 
premium, and it was matter of perfect indiiTerence to the un- 
derwriters, whether the vessel arrived at Goiienburgk or not. 
The assured had the election of terminating the voyage there ; 
and if it was broken off before, the vessel was never on the 
voyage from Gottenburgh to iSI^. Petersburgh, and the policy 
never attached, so far as it relates to that part of the voyage. 
The arrival in safety at Gottenburgh, cannot be presumed to be 
the contingency upon which the fifteen per cent, was to be 
returned. It was the exoneration of the underwriters from all 
risk beyond Gottenburgh, which entitled the assured to a re- 
turn of premium, according to the fair and reasonable interpre- 
tation of the policy. The plaintiff is, accordingly, entided to 
judgment. 

Spencer, J., not having heard the argument, gave no opinion. 

Judgment for the plaintiff. 



[ * 120 ] Happen against Kain and another, executors of Rhea 

Pu""aj?[^«o "» THIS was a scire facias on a judgment, obtained in 1809, 
roj^e, for that by the plaintiff, against the defendants, on a report of referees 
P"fpo*«» **»« in the cause, for 129 dollars and 17 cents. The defendants 
tale of'i?. was pleaded plene administravit. At the last Ulster circuit, a ver- 
8oid by his ex- jjct was taken for the plaintiff, subject to the opinion of the 

ecutors j and at -->, ^ *i_ i» ii • 

the aucUon, A, Court, on the followmg case : 

bid off the es- The whoU real estate of David Rhea, the testator, was. sold 
ccuion at *a5 by his executors, pursuant to an order of the surrogate. Robert 
dollars i and the J{/iea, a brother of Stephen Rhea, one of the executors, bid off the 
cufed adeed'to estate, at the sale, for the executors, at 25 dollars. The s^e, 
^., who re-con- under the order of the surrosate, was admitted to be regular. 

veyed the cs- o ' o 

lAlc to the ex- 
ecutors, who aAerwardi sold the same for ZJBCO doUan, but no sale monejr was paid into the office of the 
surrogate. 

K. recovered a judgment a^inst the executors of R,, for 129 dollars and 17 cents, who pleaded piene 
aaministramt. It appeared that, at the time of the judgment, the executors had administerea a«s^f to the 
nmouiit of ?000 dollars, and that the inventory amounted to 381 dollars, and 37 cents. On a scire facicu 
to revive the judgment against the executors of R., the above facts being admitted, it was held, that tnough 
ihc executors were liable for the whole proceeds of the estate sold, being 3,500 dollars, vet, that under the 
act. {I N, R, L. 452. sess. 32. c. 79. s. 26.) they were not responsible immediately to the creditors of the 
testator, but to the surrogalef as trustees commissioned hy him to sell ; and that wJien the xthoie real estate 
is sold by order of the surrogate, the money paid into his office becomes equiUUUe assets, and is to be 
d'i'^\Tibuica. pari passu f and not according to the rule of common law. 

The truth or falsehood of the plea of fiene admimstravitf is to be determined by reference to the inven- 
tory only, (a) 

(a) Peck V. Mead, 2 ^^mkWt Rsp, 470. WilUmshMf v. McCbier, Bid, G06. 
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He executors gave a deed to Robert Rhea^ and he re-conveyed 
to tbem. The executors, afterwards, sold the same premises 
fi>r 2,500 dollars. No money arising from the sale was ever 
brought into the office of the surrogate. The whole amount of 
assets administered by the executors, at the time of the report 
of the referees above mentioned, was admitted, pro hoc viccy 
to be 2,000 dollars. The amount of the inventory was 381 
doDars and 37 cents. 

It was agreed, that if the plaintiff was entitled to judgment, 
the Court should determine the amount of such judgment. 
But if the Court should be of opinion that the defendants were 
not liable, or had maintained their plea, then a nonsuit was to 
be entered. 

The case was submitted to the Court, without argument. 

Pla.tt, J.y delivered the opinion of the Court. 

There can be no doubt but that the executors are responsi- 
ble for the w?iole avaib of the lands sold by them, to wit, 2,500 
dollars ; but by the twenty-second section of the " act relative 
to the Court of Probates," &c. (1 JT. ^ jR. 304. 1 N. R. L. 
452.) (a) *it is enacted, '' that the avails of such sale, where the 
order is to sell ^part of the real estate onty,^ shall be considered 
assets in the hands of the executors or administrators for the 
payment of Mebts." " But where the whole real estate is or- 
dered to be sold, the moneys arising therefrom shall be brought 
into the Court of Probates, or office of the surrogate," d^c. ; 
and there distribution, after public notice, is to be made ac- 
cording to the rule of equitable assets ; that is, among all the 
creditors, pari passu, without regard to grades^ &c» 

It appears to me that, under this statute, the executors are 
not responsible, at law, immediately to the creditors, where 
the whole real estate is sold ; and the truth or falsity of the plea 
ofpkne administravii must be determined upon reference to the 
amount of the inventory only. That was 381 dollars and 37 
<^nts ; and it is admitted that the executors have duly paid 
debts to the amount of 2,000 dollars ; and, therefore, the plea 
is true. Qua executors, they have fully administered. Under 
Wstatute, they are trustees, immediately responsible to the 
surrogate, who commissioned them to sell the real estate ; and 
when the avails are paid to the surrogate, a different rule of 
distribution prevails from that which governs executors and ad- 
ministrators at common law. 

For aught that appears, the executors in this case may have 
•old the lands on credit, as they are authorized to do by statute, 
uid therefore have not paid over the avails to the surrogate. 

Judgment of nonsuit must be entered. 

Judgment of nonsuit. 
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N«w-Yo»K *The Mayor, Aldermen, and Commonalty of the 
oaDRiEirAv. City of New- York against Ordrenan. 

In action of THIS was an action of debt for 3,000 dollars, for certain 
penaitUsruToie Penalties. The declaration contained three counts. The first 
amount of 3,000 count Stated, that by an act of the legislature, passed the sec- 
bv"tS'*rayof! ond oi April, 1806, entitled, " an act for the better government 
aldermen, and of the city of New- YorJc, and to grant certain additional powers 
ihe'™cUy'^of ^^^ rights to the mayor, aldermen, and commonalty thereof," 
New-York, un- (fee. (sess. 29. c. 126. 8. 13.) the plaintiffs were empowered to 
ordiMnco*^of P^^s, and to provide for the due execution of ord\(iances, as 
Uia corporation, they may deem proper, for the prevention of fires, d^c. : ''and 
|jwfu""Sr* any st'^o *<> regulate the keeping, carting, conveying, or transport- 
person within ing of gunpowder y or any other combustible, &c. within the 
\x\ the" city?' to boundsof the said city, and to provide for the forfeiture thereof, if 
keep gunpow. the Same shall be kept contrary to such law," &c. " And for 
e^qulmUtythan ^^e more effectual and perfect execution of the laws and ordi- 
88 poundi, at nauces of the mayor, aldermen, and commoualty,'^ it was, by the 
o?^in°'imy'one ^^^^ section of the Same act, declared, "that in all cases, not 
place, and Uiat otherwise provided for in this act, it shall and m^y be lawful 
manner ^%re" ^^^ ^^^ Said mayor, &c., from time to time, to impose penalties 
■c"bed J and for the uon-observance of the same, not exceeding two hundred 
offendingf*&c!! ^ud fifty dollars," &c. That in pursuance of» the said act, the 
should forfeit plaintiffs, on the 2d March, 1812, made a by-law or ordi- 
lo^ illSa^uiiy nance, by which, among other things, it was ordained, that 
kept, and also Jt should not be lawful for any person to have or keep any 
dollars for cv- quantity of gunpowder, at one time, exceedmg twenty-eight 
cry 100 pounds' pounds' Weight, in any one place, &c. within certain boundaries 
[ 123 J ^therein specified ; and that the said quantity of twenty-eight 
poi&Mk^pi* pounds should be separated into four parcels, and be kept in 
and in that pro- four different stone or tin vessels, &c. And that if any person 
^rcatr" oHess should keep a greater quantity of gunpowder, at one time, than 
quantity^ &c., twcuty-cight pounds, in anyone place, <fec.,or if the saidtwenty- 
dinan^e**^** was ^^g^^ pouuds should not be kept in the manner directed, ^at 

passed by vir- 
tue of the authority ipven by an act of the legislature, (sesn. 99. c. 126. s. 15.) passed 2d April, 1806, for the 
l>cucr ^verninent of the ciiv of Netc- York, 6cc», authorizing the corporation to make ordinances, dtc, to 
re>?uiate the kerping^, &c. oi p^trwoiodfr, &c., and to provide for the forfeiture thereof, if kept contrary to 
such by-law or ordinnnce; and further (s. 16) empowering the corporation penalties, in all eases not oth- 
erwise provided for in the act, for the non-observaoce of such by-laws and ordinances, not exceediue 250 
dollars, it was held, that the plaintiflTs could not exact, as penalties for any one oflence, or for the violation 
of the by-laws, in any one transaction, a greater sum than 250 dollars. 

And whether, under the powers vested in the corporation by tlie act of the 2d April, 1806, the corpora- 
tion could impose any penalty beyond ihc forfeiture of the gunpowder so unlawfully kept ? Qu»re. 

But. at tiny rate, tne corporation, in passing the by-law in question, exceeded tKe power given by the 
act of the legislature. Whether, luider the general "powers confcrre<l by the chari^ra of the corporation, 
they had authority to pass such a by-law, and the action can be supported on that autliority alone t (^Ubre. 
But the act of the legislature*, on the subject matter of the by-law, having been passed at the instance of 
the corporation, it so far operates as a limitation <^ the general and undefined powers in the charters, (a) 

{a) Rogers v. Jones, 1 WtndeWs Rep. 237. Stevyr^esatd v. Tlie Mayor, Jf<. of New- York, 7 Cow. 
Rep, 685: Xhm/ww v. The Trustees ef Rochester,' 5 Cow, Rep, 462. Fresb, CImrch v. City of 
New-York, nrid. 538. ^ t r 7 j 
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sodi person should forfeit all the gunpowder so kept contrary Albany, 
to the ordinance, and should also forfeit the sum of 125 dollars ,.^^^^IIl^!!i^ 
for every hundred weight of gunpowder, and in that proportion mayor,&c.o» 
for a greater or less quantity, to be recovered, with costs of Nkw-York 
suit, in any Court having cognizance thereof. Ordrekait. 

That after passing the act and ordinance aforesaid, to wit, 
00 the 2d of June^ 1813, the defendant did keep a greater 
quantity of gunpowder than twenty-eight pounds, to wit, the 
quantity of 200 pounds, at one time, &c., in one place, &c., 
whereby an action has accrued, &c. to demand and have from 
the defendant the sum of 250 dollars, &c. 

The second count was grounded on the by-law or ordinance 
of the corporation only, made in pursuance of the author- 
ity vested in them by their charters, and by a law gf the 2d 
March, 181^, &c., and a breach of the ordinance by the de- 
fendant, in keeping, 1,100 pounds of gunpowder, at one time, 
in one place, by which an action accrued to the plaintiffs, to 
demand and have of the defendant the sum of 1,375 dollars, 
parcel of the 3,000 dollars above demanded. 

The third count, like the first, was grounded on the act of 
the legislature of the 2d April, 1806, granting certain addi- 
tional powers and rights to the corporation of NeW' York, and 
the by«Iaw or ordinance of the corporation in pursuance thereof, 
as above mentioned, and stating a breach of the ordinance by 
the defendant, in keeping 1,100 pounds of gunpowder at one 
tinoe, in one place, &,c., contrary, &lc., by which an action had 
accrued to the plaintiffs, to demand and have of the defendant, 
other 1 ,375 dollars, &c. 

To this declaration the defendant demurred, and the plain- 
iA& joined in the demurrer^ and the same was submitted to the 
Court without argument. 

Spencer, J., delivered the opinion of the Court. In de- 
ciding on this demurrer, the Court confines itself to the man- 
ner of executing the power conferred by the statute, and to 
*tbe consideration of the general powers of the corporation, [ * 124 ] 
ttnder their charters. We do not, at present, intend to ex- 
press any opinion, whether, under the act of 1806, the corpo- 
ration could inipose a penalty beyond the forfeiture of the pow- 
der ; for, admitting that they could both forfeit the powder, and 
impose a pecuniary penalty, we are of opinion that the power 
conferred by the act has not been well or properly executed. 

The act, in authorizing the imposition of penalties for the 
non-observance of by-laws to be passed, and in restraining the 
penalty to 250 dollars, clearly manifested an intention, on the 
part of the law-makers, that no more than that sum should be 
exacted as a penalty for any one offence, or for the violation 
of the by-laws in any one transaction. 

Should a different construction prevail, the limitation in the 
amount of the penalty would be nugatory, and a penalty to the 
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ALBANY, amount of 250 doUara might be repeated, not upon the of- 

Jan. 181& fence itself, but upon the quantity of the offence. The by-law 

Mayor Ike of ™P<>^8 * penalty of 125 dollars for every hundred weight 

Nkw-Vorx of gunpowder kept contrary to its provisions, and this very 

Okdrmav. ^^^® '^ ^^ illustration, of the excess of the power granted ; for, 
in the third count, 1 ,375 dollars are claimed for one single of- 
fence, and eleven /orfeitures are insisted on, where there has 
been but one offence. There is no limit to the principle set 
up in the by-law. With the same propriety, the penalty of 
125 dollars might have been imposed on every pound of gun- 
powder, or even on evenr grain, kept contrary to the by-law. 

The case of Crups v. Durden^ {Coiop. 640.) is not unlike the 
pretensions set up by the plaintiffs here : Crups was convicted 
in four cppvictions for exercising the trade of a baker, on the 
Lord's day, and for selling hot loaves contrary to the statute. 
Lord Mansfield said, on the construction of the act of parlia- 
ment, " The offence is, exercising his ordinary trade on the 
Lord's day, and that without ahy fractions of the day, hours, 
or minutes; it is but one entire offence, whether longer or 
shorter in point of duration, or whether it consist of one or a 
number of particular acts ; that there was no idea conveyed by 
the act, that if a tailor sews on the Lord's day, every stitch he 
takes is a separate offence, and (he adds) there can be but 
one entire offence on one and the same day : killing a single 
hare is an offence, but the killing ten more the same day will 
not multiply the offence, or the penalty imposed for killing 
one." 

[ ** 125 ] *In the present case, it is impossible to believe that the legis- 

lature meant to confer a power at variance with, and subver- 
sive of, the very limitation coupled with the power granted. 
The offence of keeping gunpowder contrary to such by-laws 
as the safety of the city of rfew-York might require, was the 
mischief intended to be prevented ; and the legislature con- 
sidered a penalty, not exceeding 250 doUars, a sufficient mulct 
to remedy that mischief. The by-law is a plain and manifest 
excess of power, in inflicting a penalty, and in applying it, 
not to the offence itself, but to the quantity of the offence, and 
thus transcending the limitation of the penalty by the legis- 
lature. 

Though the act of 1806 contains no recitals, stating that it 
was passed on the application of the corporation of Netc- York^ 
yet we must presume that it was so passed, it being almost the 
invariable course of proceeding, for the legislature not to in- 
terfere in the internal concerns of a corporation, without its 
consent, signified under its common seal. If it be conceded, 
that the by-laws in question were authorized by the general 
powers conferred by the charters, upon which we express no 
opinion, the application by the corporation to the legislature, 
and the latter having, in several instances, legislated on the sub- 
ject matter of the by-law, operates as a limitation to any general 
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ttd undefined powers in the charters. For this reason, we are Albany, 

ofopinion, that the second count cannot be supported, if it ^^"- ^^'^' 

rests solely on the charters ; and if it is intended to be grounded ^""gothrik^ 

OD the act of 1806, the reason already applied to the other v. 

counts extends to that. Pugslky. 

Judgment for the defendant. 



*GoTHRiE against D. and J. Pugslet. [ • 126 ] 

THIS was an action of covenant for a breach of the cov- in an acUonfor 
eoant of seisin in a deed. The defendants, by their deed, dated * ^^^^^^ of *w- 
11th November, 1807, conveyed to the plaintiff, in fee, a lot tenant of sej- 
of land in the town of Norwich /in the county of Chenango, wn in a deed, it 
The deed contained the usual full covenants of seisiuy power ^^luie of ihe 
to sell, &c. and warranty. deri?cd"^ft^ 

The title of the defendknts to the premises so conveyed, uiT^u of uieir 
was claimed under the will of their father, who died in Julu, ^^^^aI^^ ^®" 
1604, soon after making his will, which was dated 2 1st Julyy m\ow»: ^"a 
1804. He left two sons, the defendants, and four daughters. g»ve and be- 
The devise to his sons was as follows : '^ I give and bequeath m^two vms. 
UQtomy two sons, David emd John^ all land I may die possessed P' ?^ ^'* ^ 
of in the town of Stanford, and county aforesaid ; likewise, all j^ssesMd^f In 
land I may die possessed of in the town of Nortvich^ county of *u-^u^^i^*'j 
Chenango, and stqfe aforesaid."*^ The premises conveyed by the premiAes 
the defendants were admitted to be part of the land included conveyed by p. 

.1 . J . "^ and J, to the 

ID this devise. plaintiff. It was 

The cause was noticed for trial at the Dutchess circuit, in J^J^'j^^^^ Jj' 
August, 1814, when a case was agreed on, containing the facts and/, took on- 
above stated. And it was agreed, that if the Court should be j^ufj^SasuIe' 
of opinion that the plaintiff was entitled to recover, a judgment were ^entitie^ 
should be entered, as upon a verdict, for such sums as the ^^^^^^Zl 
Court should award ; but that if the Court should be of opin- the lands con- 
ion that the plaintiff was not entitled to recover, then judgment J^T^covmmi 
should be entered for the defendant, as upon a verdict. of seUin was 

The case was submitted to the Court, without argument. ^"*f*°8md^the 

Elaintiff would 

is no other part of the will that can be called in aid of this ages only in 

proportion to 
the value of the 
prt for which the title had failed, that is, four sixths of the consideration monev, with interest ; but as the 
ufiatau of the defendants in the four sixths passed to the plaintiff^ b)* their deed, the value of such life 
otaie snast be deducted ; nor was interest to be allowed durui^ the lives of the defendants, as during that 
^ the plaintiff could not be called on for mesne profits ; and, under the special circumstances of the 
<>Kf the Couit awarded a venire to a jury to assess the damages of the plaintiff on those principles, (a) 

{a) IVager v. SchutfUr, 1 WendeWs Rep. 5S3. 
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ALBANY, devise, and explanatory of the intention of the testator. It is 
^^JJJ^JfJ^ therefore, very clear, that the devisees took only an estate for 
GuTKKis '^^^* They had not, consequently, an estate of inheritance, in 
V. fee simple, according to the covenant in their deed. The 

r #*'i^V covenant *has, therefore, been broken. But the defendants, 
I ^'^ J as appears by the case, are entitled, as heirs at law, to two 
sixths of the land conveyed by them. Their covenant is, 
therefore, only broken in part; and the question is, what shall 
be the measure of damages where there is a part failure of title 
only. The rule of damages, as settled by this Court in the 
case of Morris v. Phelps, (5 Johns, Rep, 49.) is, to recover 
damages in proportion to the value of the part for which the 
title has failed, which in this case would be four sixths of the 
consideration money, and the interest, was it not for another 
circumstance which attends this case, which is, that the defend- 
ants, under the will of their father, took a life estate in the 
whole of the land, and this estate will pass to the plaintiff 
under their deed. He, therefore, has a title in fee to two sixths 
of the land, and an estate for the lives of the defendants, in the 
whole ; so that no rule adopted in any of the cases on this 
subject, heretofore decided by this Court, will reach the present 
case. Nor is there any settled rule of law by which the dam- 
ages are to be ascertained, without having recourse to a jury 
to assess them, as they must depend, principally, upon the value 
of the estate during the lives of the defendants, which must be 
deducted from the four sixths of the consideration money. Nor 
ought interest to be allowed during these lives ; for no one, 
during that time, will have a right to turn the plaintiff out of 
possession, or call upon him for the mesne profits, which is the 
reason why interest is allowed to be recovered. A venire must, 
therefore, be awarded, for a jury, to assess the damages, under 
the special circumstances of this case. 
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•Walden and Walden against The New- York Fire- v. 

NSURANCE Company. co. 

THIS was an action on a policy of insurance, on the ship The insared u 
S^otky Cartwrieht^ master, from Belfast to Lisbon^ and thence cUsciMe"!© ihe 
to JVici^- York, The cause was tried at the New- York sittings, insurer any cir- 
in April last, when a bill of exceptions was taken by the de- u£ff*to*riS 
fendants to the evidence admitted by the judge, and to his wbid the latter 
charge to the jury. ^^ »«' ^ 

The tSu^oA: sailed from New-Orleans in Septemhery 1810, for which are ex- 
Belfast, but on the way thither was compelled to put into the wan^ty «thej 
Havanna^ in the island of Cuba^ for a supply of water. While express or im 
in the HavannOy the master of the ship drew a bill on the plain- ^'*g^' ^^e in 
tiiTs, for about 800 dollars, in favor of a mercantile house in sw&ifUnsoUcU' 
that place, which bill was never accepted or paid by the plain- to'di«c?oM*^iiJ 
tifis, for these reasons ; that they had had information from the cumstances reU 
captain that the vessel put into the Havanna merely for water ; JJaworiWness * 
and, that the bill was unaccompanied with any account or in- of the ship, or 
formation of repairs or supplies furnished the vessel there. The cwScssncM'"*^ 
vessel, after a short stay in the Havannay resumed her voyage wk* want of 
for Belfast ; but by reason of damage arising from tempestu- Swler!^ ""pro? 
ous weather, she was compelled to put into Cork, in L-elafidy vided they do 
where she arrived on the 18th of January, 1811 ; and, having ^wh"his^hl»l 
undergone thorough repairs left there on the 29th of April, and esty. {b) 
arrived in Belfast on the third of May. barrat^|"ti»re 

Tjie vessel and cargo had been placed by the plaintiffs under masi be a frau- 
the general direction and control of Cropper fy Co,, of Liver- tent."(c) 
pool^ and while at Cork, Harvey ^' Co, acted as agents for the The insured 
ship. On the 19th of March, 1811, Harvey fy Co, wrote a TpiurorSoin! 
letter to Cropper fy Co., stating that " a vessel had got foul of petent nauUc^ 
the Suffolk, and carried away her bowsprit ; that they feared ^|^ ^nerai 
that Captain Cartwright was careless of his business, and that character} but 
his amount of repairs and expenses would astonish them all; i^on^Ltohli 
that they had no control further than to recommend, as he was carelessness, 
his own master ; that his detention had been very great, yet he 2id*^want*^of 
seemed very easy under it." A copy of this letter was trans- economy, are 
mitted by Cropper Sf Co., in a letter of the 23d of March, 1811, ^^ i^ of bar^ 
to the plaintiffs, in which they say, "This day we shall write '*'^' Jf ** °SJ? 
*again [to Cartion'ght] pointedly, and urge that necessity of "Ssed. (rf) 
ecoDomy and despatch which we early enjoined him to observe. [ ** 129 ] 
AD that in us lies shall be doAe to get the Suffolk on to Belfast, 
and to guard your interest ; but if a master of a ship will not 

{a) S. C. in error, infra, 613. De Wbl/v, N, Y. Firem, Int. Co. JO Johns. R. 214. 
8. C. in error, i Cow. Rep. 66. Hodgson v. Mar, Ins. Co 6 Cranch, 100. 6 Cranch, 
219.338. 

(b) y. ibid. 

\c\ Mareardiers v. Chata. Ins. Co. 8 Cranehf 39. 

{d) Vid. TretiHwell v. Tfu Union Ins. Co, 6 Cowen, S70. 
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do his best, an agent is placed in ungrateful circumstances. 
The accident to his bowsprit will cause some further (but we 
hope not much) delay to pursuing her voyage/' 

The above letters were received by the plaintiffs before in- 
surance was effected, but they were not communicated to the 
insurers, nor was the circumstance of the bill drawn by Cari^ 
Wright at the Havanna, on the plaintiffs, nor the letters imme- 
diately following from the plaintiffs to Cropper fy Co, 

In answer to the above-mentioned letter from Cropper 8f Co 
the plaintiffs, on the 10th of May, 1811, write, <'That they had 
received their letters of the 19th and 25th of March, which 
confirm their apprehensions as to Captain Carttvright^s conduct ^ 
that if he is still under their control, they wish them to dis- 
charge him, if they can procure another master well qualified ; 
and not to pay him any thing, but leave it to them to settle 
with hini in New^York ; and to transmit to them their accounts 
of advances to him, with necessary vouchers." In a subse- 
quent letter of the 13th of May, to the same persons, the plain- 
tiffs say, *' Annexed is a copy of our last, to which we refer ; 
and we confirm our instructions then given, as to the dismissal of 
Captain Cartwright from the command of our ship Suffolk, if 
you should think it necessary to our interest." 

The above letters were, at the trial, given in evidence on the 
part of the defendants ; the plaintiffs, likewise, afterwards, of- 
fered in evidence the letter of the 13th of May, above men- 
tioned, and which had previously been read on the part of the 
defendants, which was objected to, but was admitted by the 
judge, and his opinion excepted to by the defendants. 

The ship left Belfast on the 2d of July, with instructions to 
proceed to Lisbon, and from thence to New- York. She ar- 
rived at Lisbon on the 1 4th of July, and, having taken in 80 
moys of salt, for which the master gave a bill of lading to de- 
liver the same in New- York, she left Lisbon on the 19th of 
August, after being cleared out for New- York, with verbal di- 
rections from the consignees at Lisbon to proceed to New- York. 
Two weeks before the ship left Lisbon, the master expressed 
to his mate an ^intention of going to New-Orleans ; but on be- 
ing questioned by one of the consignees at Lisbon, who had 
heard a report of his having given such an intimation, he de- 
nied it, and declared his intention to proceed to NewrYork. 

The vessel, notwithstanding, proceeded to New-Orleans, and, 
as was stated in the deposition of the mate, the master, instead 
of pursuing what he, the deponent, understood to be the usual 
course from Lisbon to New- Orleans, for vessels drawing no 
more water than the Suffolk, steered for Antigua, and passed 
just to the north of it ; thence between St, Bartholofnews and 
Barbuda; thence to the northward of the Virgin Llands, 
Porto Rico, and Hispaniola, and thence through the Old 
Straits. While passing through the Straits, the ship came to 
an anchor, and her cables were parted ; whereupon, by the di- 
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jectioo of the captain, the cables were cut close to the vessel, for 
which the mate, as he stated in his deposition, believed there 
WHS no necessity. Ailer this, the ship proceeded for Matan- 
zasy in the island of Cuba, where she arrived on the 7th of Oc- 
tolyerj and the captain went to the Havanna to obtain a new 
cable and anchor, which were brought on board the ship about 
the I8th of October ; she was, notwithstanding, unnecessarily 
detained by the master until the 29th of November. 

While at Matanzas, the captain hypothecated the ship to 
one Francis Drake, for 1 ,563 dollars ; but how the debts 
which were thus secured had arisen, or how the money raised 
bj tlie bottomry had been appropriated, did not appear. He 
likewise gave a bill of lading, on account of some advances 
made to him, of the salt on board his ship, to one Madan, a 
merchant of Matanzas, to be delivered to one Morgan, at 
NeW'OrleaTU. 

The vessel arrived at New- Orleans in December, 1811. The 
asent for the plaintiffs at New- Orleans, by the direction of the 
pTaiatiflls, demanded of the captain to deliver up the ship to 
them, which, on his refusing to do, he proceeded, in the Dis- 
trict Court, to dispossess the master, and, during the pendency 
of such proceedings, the ship was libelled in the Parish Court 
of New* Orleans, on the bottomry bond to Drake, and was, by 
the order of the Court, sold for the benefit of all parties. The 
salt on board of the Suffolk was claimed by Morgan, by virtue 
of the before-mentioned bill of lading to Madan; and on the 
plaintifis' agent opposing the delivery of it to him, an attach- 
ment was, at the instance of Morgan, issued out of the Parish 
Court *of New- Orleans against the salt, and also the ship ; and, 
by order of the Court, the salt was appraised, and bonded by 
the plaintiffs' agent. 

The judge charged the jury, that the evidence of barratry 
was conclusive, and that the insured were not bound to com- 
municate to the insurers, at the time of making insurance, any 
of the letters above mentioned which were in their possession, nor 
any of the circumstances within their knowledge respecting the 
master of the ship. The jury found a verdict for the plaintiffs, 
and the defendants excepted to the opinion of the judge ; and 
the bill of exceptions, according to the directions of the statute, 
was returned to this Court : on which a motion was made to 
set aside the verdict, and for a new trial. 
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iSl Jones, jun., for the defendants. The conduct of the mas- 
ter did not amount to barratry ; but we shall not discuss that 
question. 

The principal objection is, that there was a material con- 
cealment on the part of the plaintiffs. The letters and other 
matters relative to the conduct and character of the master, in 
their knowledge, at the time the insurance was effectedi ought 
to have been disclosed to the defendants. 
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•before he arrived at Belfast. If so, then, on the doctrine of 
the plaintiffsy there has been a breach of the warranty, which 
puts an end to the contract. But how is the warranty, as to 
the moral character of the master, to be reconciled with the 
undertaking of the assured to indemnify against the barratry or 
fraudulent ^nduct of the master? 

The whole doctrine, as to concealment rests on this principle^ 
that it is not the duty of the insurer to inquire, but that of the 
insured to disclose. 

Platt, J., delivered the opinion of the Court. This case is 
presented in the form of a bill of exceptions, and the counsel 
for the defendants move to set aside the verdict on the follow- 
ing grounds, viz : — 

1. That improper evidence was admitted. 

2. That the judge misdirected the jury. 

3. That the verdict is against law and evidence. 

The question of undue concealment in this case presents 
two aspects. 

First, in regard to seaworihijiessy which implies a warranty 
on the part of the assured, that the ship shall be in a fit condi- 
tion for the voyage, with all her equipments ; and, also, that 
she shall have a competent master and crew. 

Secondly, the express warranty in the policy against bar-^ 
rairy. 

With respect to the first, it is not necessary that there should 
be any representation ; because the seaworthiness of the ship 
is an implied condition of the contract of insurance. 

The rule is, that there should be a representation of every 
bet within the knowledge of the assured, which is material to 
the risk incurred by the underwriter ; except it be covered by 
a warranty on the part of the assured. {Shoolbred v. Nutt^ 
Parky 300.) Both parties, therefore, as to the facts which con* 
stitute seaworthiness, have a right to remain silent at the time 
of making the contract ; and then, if, in &ct, the ship be not 
in all respects seaworthy at the time when the risk was to com- 
mence, the policy is void. 

Unseaworthiness, under this policy, (which is in the com- 
mon form,) is at the risk of the assured ; and, therefore, they 
are not bound to disclose any thing, unsolicited, on that subject. 

•If we suppose a policy wherein the underwriter expressly 
warrants the ship to be seaworthy, then, indeed, the duty of 
making disclosures would apply with full force against the as- 
sured. If the underwriter, however, f upon the ordmary policy,) 
chooses to make inquiries, the assured is bound to answer truly. 
(^Haywood v. Rodders, 4 East, 590.) 

The practice of omitting to make inquiries as to seaworthi- 
ness, arises, I presume, from this prudent consideration, that 
every material disclosure on that subject would lessen the obli- 
gation of the implied warranty on the part of the assured ; and 
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tke iiiiderwriter, wishing to leave that obligation unimpaired 
and unqualified, generally chooses to receive no communica- 
tions as. to the condition of the ship or the character of the 
master ; for, so far as the representation extends, according to 
the truth of facts, the implied warranty of seaworthiness ceases 
on the part of the assured. 

The case of Shoolhred v. Nutt, (Park, 300. 1 Marsh. 475.) 
was an insurance upon a ship from Madeira to Charleston. 
The ship sailed from Londan to Madeira.^ The plaintiff pro- 
cured insurance, without communicating to the underwriters 
two letters which he had received from his captain the day be- 
fi>re he effected theinsurance, stating, " that the ship had arrived 
at Madeiroy but was very leaky ; and that the pipes of wine 
on board of her had been half covered with water." But it 
was proved at the trial, that the leak had been completely 
stopped before she sailed from Madeira. Lord Mansfield de- 
cided, that it was enough that the ship actually sailed in good 
condition when the risk commenced, and that the assured were 
not bound to disclose the information contained in the letters. 
The ca»B of Haywood v. Rodgers, (4 East, 590. 1 Marsh. 
476.) was an insurance upon a ship from TVinidad to London. 
The assured had received a letter from his captain, informing 
bim, '^ that he had been obliged to have a survey on the ship 
at Trinidadf on account of her bad character." But the sur- 
vey which accompanied the letter gave the ship a good char- 
acter ; and it was held, that the non-disclosure of the letter and 
nirvey to the underwriters, did not vacate the policy, although 
it appeared in evidence, that such circumstance, if known, 
would have enhanced the premium. 

In all the numerous cases cited by the counsel for the de« 
feodants, to exemplify the rule that the assured is bound to 
disclose *every material fact within his knowledge, thi5 risks to 
which the concealments related were directly assumed by the 
underwriters. 

If the letters charged to have been concealed in this case 
related merely to the risk of unseaworthiness, it is a sufficient 
answer, that the assured never sought indemnity against that 
risk ; on the contrary, it was an essential part of this contract, 
that the assured should warrant every ingredient of seawor- 
thiness. 

The rule applicable to this subject is expressed with great 
precision and accuracy by Washington^ J., in the case of JSToArie 
V. Insurance Company of North America, (1 Marsh. 473. note 
75. by Condy,) viz. " The underwriter takes upon himself the 
risk which the assured is not trilling to bear, always under the 
implied condition, that he shall, as to all facts within the pri- 
vate knowledge of the assured, be equally informed as himself." 
In this view of the case, therefore, it appears to me, that the 
jadge very properly charged the jury, that the assured were 
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not bound to disclose the letters and other facts in re^;ard to 
the character and conduct of the captain. 

I am, also, satisfied, that upon the question of seaworthiness, 
embracing the character of the captain, the verdict is not against 
the weight of evidence. 

In examining this case in the second point of view proposed, 
that is, as an iMurance against barratry^ it presents a contract 
of a complicated and extraordinary kind, ^' making the under- 
writer (as Lord Mansfield expresses it) become insurer of the 
conduct of the captain, whom he does not appoint, and cannot 
dismiss, to the owners, who can do either." It is here worthy 
of remark, that the qualities* and condition of the ship and her 
apparel may be certainly known by survey and inspection ; but 
tne heart of man, and his moral structure, are in a great meas- 
ure unsearchable by human discernment. To seek indemni- 
fication, therefore, against human frailties, by insurance against 
barratry, is a legitimate object, and favorable to commerce. 

I consider the contract to be essentially this : that the as- 
sured shall, in good faith, employ a captain of competent nau- 
tical skill and general good character ; and if he do so, then, 
and not otherwise, the insurer is liable for barratry. 

•Here it is important to ascertain, with precision, the true 
definition of " barratry .^ 

According to Valitiy Pothier^ Emerigon^ and Le Guidon^ 
^^ Barratry comprehends every fault of the master by which a 
loss is occasioned^ whether arising from fraud, negligence, un- 
skilfulaess, or mere imprudence." But in the English law, it 
has a more limited signification. No fault of the master 
amounts to barratry, unless it proceed from a fraudulent pur- 
ppse; (2 Marsh, 518.) or, in the language of Ch. J. Ltee, 
(cited and recognized as law in Phin v. Royal Exchange As^ 
^urance Company^ 7 Term Rep. 508.) ^' Barratry must be some 
breach of trust in tlie master, ex maleficio ; " or, as defined by 
Lord Ellenborough, (Earl v. Rowcroft, 8 East, 126. Park^ 121.) 
'^ there must be fraud or crime to constitute barratry." 

According, then, to the established meaning of the term 
barratry^ in the English law, the underwriters, in this case, in* 
sured against the acts of the captain which might be fraudulent 
or criminal, and his breaches of trust, ex maleficio. Now, the 
question properly occurs, Did the assured conceal from the un- 
derwriters any information material to that risk ? 

The facts here charged to have been unduly concealed, are, 

First, that the captain, on his outward voyage, several months 
before this policy was signed, touched at the Havanna for 
water, and there drew a Bill on his owners, the assured, for 
about 800 dollars, which they refused to pay ; alleging, as a 
reason for such refusal, that the bill was not accompanied by a 
letter of advice from the captain. 

Secondly, the written correspondence between Harvey, 
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Deoits if Harvey y of Cork, Cropper ^ Benton Sf Co. of Liver* 
pooly and the assured of Neto-York. 

llie inference attempted to be drawn from the transaction 
of the protested bill, seems to me so remote and equivocal as to 
deserve little consideration. 

The letters of Harvey, Deaves fy Harvey y and Croppery Ben- 
$on Sf Co.y strongly imply a charge against Captain Cart- 
wrighty of neglige.nce and want of economy in the repairs of the 
ship, then at Cork. They say, "We fear he is careless of his 
business, and that his amount of repairs and expenses will as- 
tonish us all." '^ His detention has been very great, yet he 
seems very easy *under it." But there is no charge nor sur- 
mise in these letters, which goes to impeach the honesty of the 
captain. They do not even intimate that he was addicted to 
any practices that would naturally lead him to commit a breach 
of trust, ex malejicio ; and although the assured, by their let- 
ters of the 10th and Idth of Mayy 1811, seem to have yielded 
to the suggestions against the captain, and directed their agents 
to discharge him, and to employ another in his stead, if their 
agents should think it necessary for their interest ; yet it is fair to 
conclude, that the assured were thus actuated, merely from the 
considerations stated in the letters of Harvey, Deaves 4* Harvey, 
and Cropper, Benson fy Co. 

For aught that appears, therefore, the only ground of dissat- 
isfaction in the minds of the assured or their agents, was the 
careless delay and want of economy in the captain, which are 
characteristic of seamen, and which are so frequently united 
with strict honor and fidelity in that class of men. 

My conclusion, therefore, is, that although the contents of 
those letters might seriously affect the interest of the owners, 
who were solely responsible for the port-charges referred to in 
those letters, yet they did not relate to the risk of barratry as- 
sumed by the underwriters in this policy ; and that the opinion 
of the judge at the trial was correct, in stating that the assured 
were not bound to communicate them. 

The letters of the lOth and Idlth of May, 1811, were written 
by the assured in New- York, to their agents, Cropper, Benson 
if Co. of Liverpool. The policy was signed at JVew- Yorky on 
the 12th of August, 1811, the ship Suffolk being then at Bel- 
fast ; and although Captain Cartwright was named as master in 
the policy, that could only have been intended to identify the 
ship. The question here is the same as if the policy had been 
blank as to the master. 

The absolute right of the owners to change the master at 
any time, without the knowledge or consent of the underwri- 
ters is unquestionable. The instructions which the assured had 
given to their agents in Liverpool, in regard to the master, 
were prudent and discreet. 

Considering that the ship was in a foreign port ; that the 
assured were under a general and unqualified obligation to 
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provide a suitable master, and that neither the law nor usage 
required that they should consult witii the underwriters as to 
*the selection of a master, it was sufficient, in this case, if the 
assured and their agents acted discreetly, and bona fidcy in re- 
taining Captain Cartwright. 

It would be unreasonably severe, and would defeat almost 
every policy of insurance against barratry, if the a*^^8urcd were 
held strictly bound to disclose every immoral act imputable to 
the master, and every unfavorable report respecting him, which 
had reached the ear of the assured previous to signing the pol- 
icy. Such a rigorous application of the rule in the varied for- 
tunes and vicissitudes of a seaman's life, would be impolitic 
and unjust. 

There must be some limits to this duty of making disclosures 
in such cases. It cannot be necessary that the assured should 
give to the underwriter a minute history of every thing which 
they have known or heard of, touching the moral character of 
the intended master. 

If his general character be good, and the assured have no 
knowledge or information of any fact impeaching the honesty 
of the jmaster, the charge of undue concealment has no legal 
foundation. 

In this case the unfavorable opinions expressed in tlie letters 
of Harvetfy Deaves fy Harvey, and of Cropper^ Benson Sf Co., 
respecting Captain Cartwright^ were repelled by the evidence 
of his good character as a sailing-master in New- York, where 
he had been long known. 

I cannot entertain a doubt of the propriety of allowing the 
plaintiffs to give in evidence their letter of the 13th of May, 
1811, because it formed part of the contents of a paper, an 
extract of which had been read in evidence by the defendants. 
It was, altogether, one entire communication, though composed 
of an original letter, and a copy of another letter ; and neither 
party had a right to read part without the whole. 

It was fully proved, (and admitted on the argument,) that 
the captain did commit barratry. 

Upon the whole case, therefore, I am of opinion, that the 
plaintiffs are entitled to judgment. 
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*Heath and another against Ross. iJ;,. 

THIS was an action of trover, for a quantity of timber, a patcni for 
tried at the Essex circuit, in June last, before his honor the ^^if "Sec«^ 
chief justice. *«»•» bui which 

The phintiiTs produced a patent to them for a lot of land, f^ol^ai S"/ 
comprehending the premises on which the timber was cut, until the ssth of 
dated December 4, 1810, and which passed the secretary's office {^T^ek 'm 
the 28th December, 1810. between 'the 

A witness testified, that he began to cut pine timber on the 5e»t*ibi*utJe in 
land the last of November, 1810, and continued to cut until the patentee 
the January following; that he contracted to deliver 10,000 ^^dt^^nt 
feet of timber to the defendant, on the shore of the lake ; that tee may main- 
both he and the defendant supposed that the lot belonged to irmberajt*^ and 
the people of the state, and that in January or February, 181 1, carried away 
the defendant went to Albany, to purchase the lot for the wit- il^i^n^the^Sai 
ness, but found that it had been conveyed to the plaintiffs, and 28th of 
The witness cut 1 1,000 feet, of which, 8,000 feet were delivered ^^^^f,y\% 
on the shore. The whole quantity, except about 4,000 feet, was no tide or claim 
cut and drawn out, before the 28th of December, 1810. The ^JVined^'rJte! 
defendant, before he took away the timber, had notice from the tion, \mng a 
phintiffs that it was their property. SSl^aSmiited'to 

The jury found a verdict for the plaintiffs, for 570 dollars, the prejudice 
subject to the opinion of the Court on a case containing the ^t ^parUM^'of 
above facts ; and it was agreed, that if the Court should be of privies, having 
opinion that the title to the lot was in the plaintiffs on the 4th *"^ "^*' ^*'' 
of December, 1810, and they were entitled to the timber on the 
shore, that then the verdict was to stand ; but if the Court . 
should be of opinion that the title was not vested in the plain- 
tiffs until the S^th of December, 1810, that then the amount of 
the verdict should be reduced to 215 dollars, &c. 

The case was submitted to the Court, without argument. 

Per Curiam. This is an action of trover^ to recover the 
value of a quantity of timber ; and the principal question, for 
the purpose of ascertaining the amount of damages, is to de- 
termine when the title to the land, upon which the timber was 
cut, became vested in the plaintiffs. The patent granted to them 
'*bears date the 4th day of December, 1810, and passed the sec- [ * 141 | 
retary's office on the 28th day of the same month ; and the 
principal part of the timber was cut between these two periods. 
According to the usage and practice at the secretary's office, 
the patent is dated at the time when the grant was ordered by 
the commissioners of the land office, and this must be taken to 

(a) Doe y HowlisaJf 8 Cow, Rep. TTt. Jackson v. Douglas*, 5 Cow. Rep. 458. Haw- 
In V. Cramer, 4 Cow. Rep. 717. Jackson v. Baird, 4 Jomw. Rep. 290. 
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be the lime when the contract for the land was made. As be- 
tween the parties to the grant, when the title is consummated by 
all the necessary forms, it will relate back to the date ; but this 
relation, which is a fiction of law, is never to be adopted when 
third persons who are not parties or privies will be prejudiced 
thereby. But the application of this fiction to the case before 
us, will produce no such result ; for the defendant, and the 
person from whom he purchased the timber, knew that neither 
of them had any title to the lot, or right to cut the timber. 
They both supposed it belonged to the people of this state, and 
afterwards made application to purchase it, which was a full 
recognition of their title ; and the plaintiffs having obtained 
this title by a grant, which, as between them and the people^ 
would relate back to a time before which any of the timber 
was cut, must draw after it a right to the timber also. The 
people can have no claim upon the defendant for this timber, 
and the injury is without redress, unless the plaintiffs' claim 
can be supported. The doctrine of relation, as understood and 
recognized, both in our own and in the English Courts, is a|>- 
plicable to this case, and makes the plaintiffs' title relate back 
to the date of the patent. (1 Johns. Cos. 85. Vin. Ab, tit. 
Relation^ 288 — ^9.) The plaintiffs, are, accordingly, entitled 
to judgment for 570 dollars. 

Judgment for the plaintiffs. 
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*HiCK9 against Brown. 



A., residing at THIS was an actiou of assumpsit against the drawer of a bill 
rfrew a'^bifr'of of exchange. The bill was drawn at New- Orleans, on the 23d 
exchange in fa- Jnly^ 1807, for 1,365 dollars, payable to the plaintiff or order, 
inhabitant ' of ^^^^Y days after sight, on James Brotm 8f Co, o{ Philadelphia. 
Termetpe, on The plaintiff was an inhabitant of the state of Tennessee. The 
van^, ^wiSrh bill was protested for non-acceptance, and due notice thereof 
waa protested given to the defendant, who resided at New- Orleans y where he 
ance^er^^e hud lived for Several years before, and continued to reside, un- 
of which was til he obtained his discharge as an insolvent debtor, under the 
^^W'ChUoM^ laws of that place. The discharge was after the defendant had 
who, after- received notice of the dishonor of the bill, and by the laws of 

wards, obtained ^ 

a discharge 

from all his debts, onder the insolvent law of that state. In an action broofffat in this Court by C. against 

B., it was held, that B.'s discharge was a valid defence. The discharge of a bankrupt or iusolveni, ope> 

rales according to the Ux lod, on the contract where it was made, or is to be executed, (a) 

(<») Vid. Peck V. Hotier, H Johns. 11.346. Sicardv. Wltale, 11 /</. 394. Ogdtny. Saunders, Vt 
U^ieat. i!l3. Rfathrr v. Busk, 16 Johns. Rep. 233. Sherrill v. Hnpkins, 1 Cowen, 103. Wyman r, 
AtUcheii, Id. 316. WItUeman v. Adams, 2 Coweii, 6S6. WiU v. FoUett, % WetuUU, 459. 
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Netp- Orleans, such discharge exonerates the debtor from all 
debts previously contracted ; and in all the Courts there, such 
certificate of discharge would completely exonerate the de- 
fendant from any suit or responsibility on account of the said 
b'dl, or any previous debt or demand. The defendant pleaded 
non assumpsit f and his discharge under the insolvent act of 
New-Orleans. To the second plea, there was a general 
demurrer and joinder. 

£ Janesjjun.f in support of the demurrer. 

/. D. Favy contra. He cited Robinson v. Bland, (1 BL 
Rep, 25.) Smith v. Smith, (2 Johns. Rep. 242.) Emery v. 
Grunough, (3 Dallas, 369.) 

Per Curiam. The question is, whether the defendant can 
avail himself of his discharge here. It seems to be well settled, 
both in our own and in the English Courts, that the discharge 
is to operate according to the lex loci, upon the contract where 
it was made or to be executed. The contract, in this case, 
originated in New-Orleans ; and had it not been for the cir- 
camstance of the bill's being drawn upon a i>ersen in another 
state, there could be no doubt but that the discharge would 
reach this contract ; and this circumstance can make no differ- 
eace, as the demand is against the defendant, as drawer of the 
bill, in consequence *of the non-acceptance. The whole con- 
tract or responsibility of the drawer was entered into and in- 
curred in New- Orleans, By the act of drawing the bill, he 
became, conditionally, liable for the payment, and this condi- 
tion was receiving due notice of the dishonor of the bill, and 
this notice was given to him in New- Orleans, where the bill 
was drawn, and where the defendant lived. The liability of 
the defendant was not complete uf>on the bare non-acceptance. 
It was consumnlited by the notice ; so that the essential trans- 
actions upon which the defendant became bound to pay the 
bill, took place in Netv- Orleans ; and as it respects him, the 
contract was wholly made there, which brings it within the 
principle of the case of Smith v. Smithy (2 Johns. Rep. 242.) 
The defendant is, accordingly, entitled to judgment. 

Judgment for the defendant 
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V. Ogden against Ore. 

No action ran IN ERROR, on Certiorari from the Justices' Court of the 
bt r^JrJSS! ^'^y ^f ^^^^ York, Orr brought an action of assumpsit against 
discbaiTred by OgdeUy in the Court below, for wages as a seaman, and also 
hwowiicoMsent, f^^ ^ brcach of the shipping articles, on a voyage from Neio- 
country, under Orleans to Ltsbofi, and back to a port in the United States. 
pe^^iL^n. The plaintiff shipped on board the Paragon, at New- Orleans^ 
2d Mu, c. 62! on the 30th of April, 1813, at 35 dollars per month. One of 
"he ^ownw** oV ^® Seamen, a witness, testified, that on the outward voyage 
<he vessel, to the crew Were put on a short allowance of provisions, which 
ihrids^of *ihe Continued until their arrival and while they remained at Lisbon, 
three months' whcre the wages of seamen were from twelve to eighteen dol- 
bv^hai**acr to '^'^ P^"" month. The crew, being all called up at three o'clock 
be paid bv the in the moming, without occasion, conceived themselves treated 

*"e«eT to the »"» ^^^^^ ^^'"6 "<> ^^^Y ^^ ^e performed until sunrise. They 
American con- complaiuod to the Captain and mate ; and being called up as 
blive°iteu^s before, they, after some time, complained again to the captain, 
[ * 144 ] aQ<i desired %im to pay their wages, and discharge them. The 
due to such captain replied, ** You know I cannot discharge you; but I will 

friSJ™* of *'silSh P^® y^** y^"' wages, and you may go to h — 1." The captain 
discharge, (a) then paid off the whole crew, who went ashore. A few days 
after, a new crew was shipped, at 12 dollars per month. Orr 
was sent home by the American consul, as a destitute seaman. 
He was discharged the 8th of July, 1813, and arrived at New^ 
port on the 4th of September. On his cross-examination, the 
witness said, that a few days after the crew were discharged, 
the captain met him, (the witness,) and attempted to arrest him. 
but he escaped. 

The captain, who was admitted as a witness, by consent, 
testified, that the crew were not put on short allowance, but 
that the provisions were distributed to them daily, in the manner 
usual on board of merchant vessels. The crew complained 
only of the mate, and said they would not return in the vessel 
with him. He denied that he discharged the crew, but paid 
them off at their request, at 35 dollars, and hired a new crew 
at 12 dollars per month. After being some time on shore, the 
crew applied to the consul for assistance, who told them they 
were too late, as the captain had taken away all his papers. 
It appeared, that at Lisbon, vessels were usually unloaded by 
lighters, which ply at certain hours, and frequently at night. 
The log-book was offered in evidence, and the handwriting of 
the mate, who was out of the state, was offered to be proved, 
in order to show the desertion of the plaintiff, but the Court 
below rejected the evidence ; and being of opinion that the 

(a) Van Beuren v. WiUon, 9 Cow. Hep. 158. 
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plaintifT had not deserted, but had been discharged by the 
captain, gave judgment for the plaintiff for 70 dollars, being 
two months' wages, to which, the Court were of opinion, he 
was entitled, under the '^ Act supplementary to the act con- 
cerning consuls and vice-consuls, and for the further protection 
of American seamen," passed February 28, 1803. (7th Cong. 
2d sess. c. 62.) 

Per Curiam. The Court below have founded their opinion 
of the plaintiff's right to recover, altogether upon the act of 
Congress ; (id sess. 7 Con. c. 62. ^ 3.) and if the action is at 
all to be sustained, it must be under that statute ; for the facts 
in the case lead irresistibly to the conclusion, that the plaintiff 
below led the vessel voluntarily, and with the consent of the 
*master. He received his wages up to the time of his discharge, 
and the evidence will not fairly warrant the inference that he 
was driven away by harsh and cruel treatment. Although the 
great disparity between the wages of the plaintiff and those 
given to the new crew, affords pretty good reason to conclude 
that the master was very willing to part with his old crew ; yet, 
the conclusion drawn from the facts in this part of the case, by 
the Court below, against the plaintiff's claim, ought not to be 
disturbed. 

But we think the Court below have erred in the constructioa 
given to the act of Congress. This act provides, tliat when a 
seaman or mariner, being a citizen of the United States^ shall, 
with his own consent, be discharged in a foreign country, it 
shall be the duty of the master to exhibit to the consul, or 
certain other officers, the list of his ship's company, and to pay 
to the officer, for every seaman or mariner so discharged, three 
months' pay, over and above his wages then due ; two thirds 
of which is to be paid by the consul to the seaman discharged, 
and the other third to be retained by him, for the purpose of 
creating a fund for the benefit of destitute American seamen, 
and for which sum the consul is to account with the treasury 
of the United States* Assuming that the plaintiff below was 
discharged with his own consent, the question is, whether he 
can maintain an action, for the two thirds of the three months' 
wages required in such cases to be paid by the master. The 
act directs it to be paid to the consul : it creates no obligation 
on the master to pay it to the seaman ; and the policy of the 
law seems to have been, that the money should pass through 
the hands of the consul, who is made, in some measure, the 
guardian of American seamen in foreign parts, for the purpose 
of protecting their rights and relieving their wants. This three 
months' pay was intended as a kind of penalty upon masters 
of vessels, to prevent their discharging American seamen in 
foreign countries ; and to allow the seaman to call upon and 
receive from the master his proportion of the penalty, would 
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ALBANY, not-ooly be against the policy of the act, but would be de- 

^^^^^^JfJ^ priviag the fund, intended to be created for the benevolent 

Garlick purpose of relieving distressed seamen, of its share. It is, 

V* likewise, taking from the consul the commissions to which, by 

r * idff'i ^^ ^^^' ^^ ^^ entitled. Besides, *this is a suit against the 

^ ^ owner, and not against the master of the vessel. In whatever 

point of light, therefore, it is viewed, the judgment cannot be 

supported. 

Judgment reversed. 



Garlick against James. 

Where the pro- THIS was an action on the case. The declaration contained 
of TiJii^'* °r- ®'* counts. The third count, on which the plaintiff chiefly re- 
ton^is deposited Ucd, Stated, in substauce, that the plaintiff, Samuel Garlick, 
^ih *his*^cred- ^"^ **"^ Murphy, on the 28th of January, 1803, being indebted 
iior, 88 collate- to Jamet (the defendant) and MCabe, in the sum of 300 dol- 
^ ^bi"*^TOch '*'^*' ^'*® plaintiff pledged, pawned, and delivered to the de- 
note is a pied|^, fendant, a note of Seik Garlicky for the sum of 600 dollars, 
*'awlec*** h^ belonging to the plaintiff, to secure the debt due to James Sf 
merely a spe- MCabt; that the defendant, afterwards,, in 1810, gave up the 
The '^"^'^(SiJ ***'^ "^^ belonging to the plaintiff, to Seth Garlicky the maker, 
ownership re- for 400 dollars, whcu, in fact, Garlick was able to pay the 
""wliSf *" ^ whole amount, of the note. The defendant pleaded the gea- 
'^Thepawnee's cral issue, and the statute of limitations. 
Tends no^fiinher "^^^ cause was tried at the Chenango circuit, in June, 1814, 
than to receive before Mr. Justice Spencer, 
the amount of || appeared, from a written memorandum, proved to be in the 

the note irom , -'T. n • ir-i i i nrfi^^yt 

the maker, and haudwritmg of the defendant, that the note of Seih Garhck 
!*^«:1^ ^^u was left with James fy Af Cabe, for a debt due them by Murphy . 

promise with «>-, i-t/i i» -^.^v j ^ ^^ 

him for a less and trarlick (the plaintiff.) 

J"™ ^*lf" "f ■ Seth Garlick, who was a witness for the plaintiff, produced 

pears on tne , i»r»iit >ii %ri 

face of the note, the notc for 600 dolmrs, dated the 1st November, 1802, payable 
?^lnfT^iZi to the plaintiff on the 1st November, 1807 ; and he testified that 

It m any otner ..i*, ,, . «••/«• mi i • • -» 

manner, until it belonged sololy to the plaintiff. That the witness, in 1810, 

o^s^dcfauirin ^P"®^ ^^^^ ^^^ defendant to give him a note, signed by James 
redeeming. Birdsoll, as security for the 300 dollars, and take up his own 

pMiroisforM "^^® *^"^ ^^^ "^^^ against Murphy ^nd Garlick, which was, 
I # 147 1 accordingly, *done, and the defendant gave up to the witness- 
indcfiniie peri- his notc for the 600 dollars. The note of Birdsall had since 
8houid1>S^Xd '^^ P°*^ t^ ^^^ defendant. The witness further testified, that, 
on to redeem, at the time he took up the note of 600 dollars, he was, and still 

before the 

pawnee can dispose of the property ; and if he is absent, or cannot be (bund, judicial proceedings 

should be had, to bar his right of redemption. 
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is, abundaotly able to pay the whole amount ; and that he ALBANY, 
knew, at the time he made this arrangement, of the terms on ,J^^ !21fv^ 
which the note had been left with James fy MCahe. GarIick 

There was evidence of many other facts stated in the case, ^ v. 
idative to points not urged on the argument, nor decided by 
the Court. 

It was admitted on the part of the plaintiff, that the defend- 
ant acted in good faith, in the arrangement he made with Seth 
GarUcky and obtained as much for the note as the defendant 
believed he could get, under existing circumstances. 

A verdict was taken for the plaintiff, by consent, subject to 
the opinion of the Court on a case made. 

H. Bleeckery for the plaintiff. The note of Spth Oarliek 
was left with the defendant as a pledge, and he had no right to 
dispose of it. A pledge is a deposit of goods to be redeemed 
QD certain terms.f It is npt like a mortgage, which is to be- A|^?*^^* 
come an absolute interest, if not redeemed in a certain time.;]: *QjokHt.Rtp, 
The case of i(f Clean v. Walker,^ is in point. The note was 96—98, 
beM to be a deposit or pledge, and'^that the property in it did Jio/ohu. Jt 
not pass by the delivery, as in case of a mortgage ; and the ^ ^' * 

dblinction laid down in Cartelyouy, Lansing^W by fen/, J.', H 2 CotnM'f 
between a pledge or pawn and a mortgage, and as to the ioo!pe/iSM,. 
pawnor's right of redemption, are fully recognized. That J* 
case, too, was of a note delivered as security for a debt ; and 
the learned judge^ whose opinion is reported, lays it down as 
clear law, that where there is no specified time of redemption, the 
pawnee has no right to sell the pledge. The only power he 
has, is to receive the whole money from the maker of the note. 
If the pawnee sell the goods, trover lies.lT The defendant iriCMi.iMr. 
was not obUged to take any measures to collect the note. CMe/ar^i^ 
Where notes are deposited as collateral security merely, the ^ (D.) 2 
law imposes no obligation on the holder to collect the money. jac!'im^' ^^' 
An executor, though standing in a more intimate relation to 
his testator, has no power to release or comf>ound a debt, for 
a less sum .ft Neither can 'an assignee of a bankrupt or insol- tt i Com, Dur. 
vent, without the consent of the creditors. Nor can an at- iJ^Jo.j^ 
tomey *compound or release a debt for a less sum, without an [ * 148 ] 
authority, express or implied, from his client. 

This is the case of a simple pledge or pawn, and the pawnee 
had no right to sell or dispose of the note, if at all, for less than 
the whole sum due on it ; and the defendant is answerable for 
the diflference. 

Henrtfj contra* Where a pledge, is of a dead chattel, it 
most be returned in specie. Where it is of a thing, in itself, 
of no value, but a mere evidence of debt, there the debt or 
money is to be returned ; otherwise, the pawnee of a note 
ooald not receive the money of the maker. 
There is a distinction between a strict pledge and a mort- 
Vol. XII. 17 189 
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ALBANY, gage, or aa assignment of a debt. In the latter case, if tbe 

^^JJVjJJ^ money is not paid at the day, the mortgagee may sell the 

Garlics pledge.. The note was left with the defeitdant as collateral 

V. security. It was, therefore, mortgaged or assigned. If so, 

Jahss. ^^^ defendant had a right to receive the money due to him, 

and to give up the note. 

The first, second, fifth and sixth counts in the declaration, 
proceed on the ground of a property in the note, and that the 
defendant was bound to return it in specie. Those counts, 
clearly, cannot be maintained. The other two counts are 
founded on the misconduct of the defendant as a bailee or 
pawnee. They state the note to be due and unpaid when it 
was delivered, in 1803 ; but it appears from the note produced, 
that it was not payable until the 1st of November, 1807. There 
is, so far, a variance between the allegation in those counts and 
the proof. 

The defendant, having acted with good faith, ought not to 

be made liable ; nor should the Court, under the circumstances 

of the case, be inclined to favor the plaintiff. 

f3&itt.967. In Salkeldyf it is laid down, that where the goods are 

"* pawned, redeemable at a certain day, the pawnee, in case of 

failure of payment at the day, may sell them. And in Tucker 

1 1 P. Wmt. V. WiltonjX where exchequer annuities were pledged for debt» 

it was held that they might be sold, after notice, without any 

decree of foreclosure of redemption. 

JlJ^^ ^ ^^ assignment of a ckott in action need not be by deed.^ 

7Wmi^.G90. If there was a parol assignment or mortgage of the note in this 

case, the property passed, and no action lies on tbe counts 

[ * 149 ] ^founded on the property of the plaintifi*in the note. And if 

any action would lie against the defendant as an agent, there 

are no counts in the declaration on that ground. An assignee 

of a bond or note has complete power over it, and may cancel 

it, or deliver it to the maker. 

In Cortelyou v. Lansings the thing pledged was a certificate 
o( public stock, for which no action could be maintained. 

Bleecker, in reply, said, that the case was made subject to 
the opinion of the Court. No objection was made to the evi- 
dence, nor was any variance insisted on, at the trial. 

It is said, this is a mortgage. But in case of a mortgage, tjie 
property is transferred, subject to the right of redemption, 
which is not the case here. 

If a pawnee wishes to sell the thing pledged, he must call on 
the pawnor to redeem, in a reasonable time ; and if he does 
not, then he may sell ; or, perhaps, if there was a time speci- 
fied, within which the pawnor was to redeem, and he did not, 
the pawnee might sell. 

Thompson, Ch. J., delivered the opinion of the Court The 
plaintiff and one Murphy, being indebted to James fy SfCabe, 
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00 a bdance of account for merchandise, the plaintiff left with 
the defendant, aa coUaisral security^ a note drawn by Seih 
GarUck to him, for 600 dollars, dated the 1st of Novemhery 
1802. Some time in the year 1810, the defendant gave up the 
note to Stth Garlick for 300 dollars ; and this suit is brought to 
recover the difference between the amount of the note, and 
balance of accounts due to James fy MCabe. 

That the note thus deposited with the defendant is to be 
considered and treated as a pledge, cannot admit of a doubt* 
It was delivered, with a right to detain it as collateral security, 
for the balance due James fy MCabe. But the legal property 
did not pasa. The general ownership remained with the 
pkundfT, and the defendant only acquired a special property 
therein ; and if so, he has clearly exceeded his authority, in 
dispoeing of it aa he has done. 

In the very able and learned examination of the rights and 
duties of a pawnee, in the case of Cortelyou v. Lansing, (2 
Caines^t Cases in Error y 201.^ most of the law on the subject 
of pledges has been coUecteo. And I believe it may be safely 
Hffirmed, that no case is to be found, where the deposit was 
for an indefinite time, as it was in the case before us, that 
the sale or disposition of the pledge by the pawnee, witK- 
out first calling upon the pawnor to redeem, has been held 
good. It may be said here, as was said in that case, that it is 
unnecessary to decide in what manner this call is to be made, 
or how the pledge is to be disposed of in case of the pawnor's 
default to redeem ; for in this case the pawnor was not called 
upon, in any manner whatever, to redeem* It was urged, on 
the argument, that this could not be done, because the plaintiff 
had absconded. If notice to redeem could not have been 
given personally to the plaintiff, the disposition of the pledge 
shoald have been authorized and sanctioned by judicial pro* 
ceedings. 

The authority of the defendant, with respect to the note, 
could extend no further than to receiving the money dpe upon 
it, without first calling upon the plaintiff, in some way, to re- 
deem. The money, when received, would be a substitute for 
the note, and to be held upon the same terms, and subject to 
the same rights and duties as the note. And if the defendant 
ni^dertook to compromise with the drawer of the note, and 
received a less sum than was due, he did it at his peril, as ho 
acted without authority. 

Although it is admitl^, in the case, that the defendant 
acted in good faith, it is difficult to discover the reason of his 
making the sacrifice he did, in accepting of less than one half 
the sum due upon the note ; for it is in proof, that the settle- 
ment was made with Seth Garlicky personally, and that he 
was, at the time, abundantly able to pay the full amount of the 
note. It was urffed, on the part of the defendant, that the 
plaintiff might stUl call upon Seth Garlick for the balance due 
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upon the note, as the payment made by him being for a 1 b 
Bum than was due, it would not operate as a discharge of th^ 
note. Admitting this to be correct, it will not exonerate the 
defendant, if he has so disposed of the pledge as to make him- 
self responsible. A party may have two remedies for an inju- 
ry, and may elect which to pursue. 

In whatever light, therefore, the case is viewed, the plain- 
tiff is entitled to recover, and must have judgment for 525 dol- 
lars, being the difference between the amount of the note and 
*the balance of account due from Murphy and Garlick to James 
tf Af Cahty according to the stipulation of the parties. Several 
other questions would appear to arise out of the case as pre^ 
sented to the Court, but they were abandoned on the argument. 

Judgment for the plaintiff. 



A notice of ez- 
.ecut'iDg a writ 
of inquiry at a 
certain day, 
'' provided aa 
interlocutory 
judgment shall 
nave then been 
obtained in the 
cause/' is rood. 
The words of 
the proviso may 
be rejected as 
surplusage. If 
no intenocato- 
rv iudgnient 
snould, in fact, 
be obtained, 
and the notice 
be not counter- 
manded, the 
party giving 
such notice, 
must pay the 
rostj. (a) 



OoTHouT against Rooth. 

PARKER moved to set aside the writ of inquiry, and all 
Bubsequent proceedings in this cause. 

/. Hamilton^ contra. 

* It appeared that the notice of executing the writ of inauiry, 
was for a certain day, &c., *' provided an interlocutory judg« 
ment shall then have been obtained in this cause." 

Per Curiam, The proviso is unusual in notices, but is im- 
plied in every notice of this kind. If it should happen that no 
interlocutory judgment should be obtained, and no notice of the 
fact should be given, the party who gave such notice would be 
liable to costs. The words in the notice might be rejected as 
surplusage. We do not think it a sufficient ground for setting 
aside the proceedings. 

Motion denied. 



(J) Vid. flpyri V. ffMlcy, S fTcMUrt JScp. ttS. Arffcr ▼. Xetocy, U Jotas . Jbp. Stt. 
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*B£LL against Hall. v. 

^^ Hall. 

THIS was an action for a libelj originally commenced in the Where a de- 
Mayor^s Court, of the city of New- York, where the defendant [o"ba'u in*Ll*w^ 
was held to bail, according to the course and practice of that Uon for a libel 
Court, in the sum of 5,000 dollars. The cause having been %^J^^^lJ^^ 
removed into this Court, by habeas corpus, T, Sedgwick now anaheremovei 
moved, that the defendant be discharged, on filing common bail, ^L^UIU'coaSr 
He contended, that as the defendant could not have been held by habeas cor- 
to bail in this Court, except under a special order for that pur- ^' J^baH^fa 
pose, grantable at the discretion of the Court, the cause, when the Supremo 
it is removed here by habeas corpus, must be governed by the ^^cJiJj*^* 
nme rules ; and the Court would exercise the same discretion, been originally 
as to bail. In Lumley v. Ouarry,f Holt, Ch. J., said, that on SJ?""'aS^* 
the removal of a cause on nabeas corpus, the K. B. would in- Coun, he might 
quire iAto the cause of action. The rule mentioned hy Sellon,X ^Jd tobaJM«! 
is one of the old rules of the Court of K. B. . j ^^ j^j 

S. a Lord 

Henry, contra, insisted, that the settled rule of practice was, ^y^ ''^• 
that where the plaintiff was, by law, entitled to bail, the de- 8?^* *^ '*'"• 
feadaot could not, by removing the cause from the inferior 
Coort, get rid of the bail. This is the established practice of 
the Court of K. B. in England ;§ and in all cases not provided i l Seik. 98.* 
for by the rules of our own Courts, and where the practice is 
aiuettled, this Court follows the practice of the K. B. 

Per Curiam, It is the right of the plaintiff, to commence 
Vis action, if he thinks proper, in the inferior Court ; and be- 
ing entitled to bail in this action, in that Court, he ought not 
to oe deprived of it, by the act of the defendant, in removing 
the cause into this Court. And it is the settled practice of the 
K. B. in jEn^/anc/, that where the defendant is held to bail in 
the Court below, he must, on removing the cause, put in bail 
OQ the habeas corpus. 

Motion denied. 

(•) Vid. Saliabmru v. Parker, 7 C<no, Rep. IM. Kirkkam t. Fox, 19 Johm. Hat, 
IS. CiUWetf T. iBMcAonf, 14 1». 321. 

133 



153* CASES IN THE SUPREMEl COURT 

ALBANY, 

Jan. 1815. 

V. *R£DMOND offoinst C. Russell, impleaded with others. 

Rdssbll. ° * 

To oiiaUe a THIS was an action of assumpsit on an inland bill of ex- 
defendaiitiore. change for 500 dollars, against the defendants, as drawers, one 
firaoT tiM^^ of whom only had been taken. The declaration was filed the 
pmie Court of 23d August^ 1814 ; and special bail put in the dd of September, 
tbeCircttTtCouit On the 6th of September the defendants' attorney gave notice 
^Tthe Vniud to the plaintiffs' attorney, that he should petition this Court to 
to ihe^me!^ have the cause removed into the Circuit Court of the United 
CanjreM, (1 States^ and served him with a copy of the petition. The peli- 
S!%. 8."^) tion was not filed in the clerk's ofiice of this Court At the 
bo matt file hu Jagt term, the petition was presented to the Court, and filed, 
SottiT' «i ^ ^^^ ^ motion made thereon for the removal of the cause, which, 
tame ^,^^^ by consent, was postf>oned to this term. The petition stated, 
^rnfaoiiee of that the action was for a sum exceeding 500 dollars, exclusive of 
pf^P^n^ !k! ^^^ y ^"d that the defendants were citizens of, and residing 
Mst^'^eni^^and in, the State o( MassachiLsetts, &c. 

^ ^*''Vj|» The motion was opposed, on the ground that the petition 
deaMa) * ^^^ not filed in the clerk's ofiice, at the time of putting in 

special bail, on the 3d of September, in the words of the act of 

Congress: (1 Cong. 1 sess. ch. 20. s. 12. Laws U. S. vol. 1. 

p. 56.) and that it was too late, afterwards, to file his petitioni 

at the next term. 

• 

Spencer, J. To 'entitle the citizen of another state, sued here 
by a citizen of this state, to a removal of the cause to the Circuit 
Court of the United States, the act of Congress (I vol. p. 66. 
s. 12.) requires, that the defendant shall, at the time of entering 
his appearance in the state Court, file a petition for the removal 
of the cause for trial into the next Circuit Court, &c, &c. In 
this case, the defendant filed special bail on the 3d of September 
last, and on the 6th of that month, gave notice to the plaintiff, 
of his intention to apply for the removal of the cause, and sub- 
sequently obtained an order to stay proceedings, until the ap- 
Elication could be made ; and in the last term of this Court, 
e moved for the removal of the cause ; then, for the first time, 
filing his petition. 
[ * 154 ] *This is not a case in which the comity of the Court is to be 

exercised ; if the defendant is not strictly entitled to have his 
cause removed, we are bound to maintain our jurisdiction. 
The plaintiff has as strong a claim to have his cause retained 
here, as the defendant can have to remove it. The whole 
question turns upon the point, When did the defendant enter his 
appearance ? Upon a capias, or other process against the per- 

(a) Vid. lAvhuntom r. CHbbam, 4 Johu, Ch, Rtp, 04 ' VM. elto, 1 Camu't Rtp. 
m CO&.CM.08. 
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Mxi, the only mode in which the defendant is said to appear, is 
by putting in common or special bail ; and this appearance is 
necessary in all cases ; for the defendant must be in Court be- 
fore his attorney can plead, or take any steps in his behalf; nor 
can the plaintiff proceed against a defendant, except by de- 
claring conditionally! until he has appeared by filing common 
or special bail. 

The manner of a defendant's appearing in the Courts of the 
several stales, is undoubtedly variant ; but whenever that act 
is doncy which, according to the practice and rules of the state 
CoortSy respectively, amounts to entering an appearance in the 
Court where the suit is brought; then, and at the time of 
entering such appearance, the petition for the removal of the 
cause must be filed. The entering an appearance, and filing 
the petition, are to be simultaneous acts ; and the act of Con- 
gress does not contemplate, that the Court shall be then in 
session; we cannot suppose that Congress were not aware 
that these ministerial acts might be done in the vacation jout 
of term. 

The requirement, that the petition for the removal of a cause 
should be filed at the time of entering the appearance, was in- 
tended, not only to put the defendant to a prompt election of 
his tribunal ; but to give the opposite party early notice of his 
intention. 

Believing that there can be no doubt, according to the prac- 
tice and course of this Court, that filing the special bail, hi this 
cause, on the 3d of September^ was entering the defendant's 
appearance, I am bound to say, he has lost his right to a re- 
moval of the cause, by neglecting then to file his petition, ac- 
cording to the act of Congress ; and that, consequently, we 
cannot now allow the cause to be removed. 



ALBANY, 
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Rkdmoku 

V. 
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Yatcs, J., and Platt^ J., concurred. 

*TH0BfP8O!Y, Ch. J. I cannot concur in the construction 
which has been given to the act of Congress. If this was to 
be considered a mere question of practice, and to be applied 
prospectively, it would be matter of no great importance how 
it was settled. But to apply this construction to the present 
case, is, I conceive, against the former practice of the Court, 
and depriving the defendant of a right given by the statute. The 
appearance, which the statute speaks of, on the entering of 
which the petition for the removal of the cause is to be filed, 
must be an appearance in open Court, and not the mere enter- 
ing of bail ; for it is to be accompanied with other acts, which 
cannot be done in vacation, but must be done by the Court. 
He is to file a petition, and oiTer good and sufficient security 
for entering his cause in the Circuit Court, and then appearing 
and entering special bail, if special bail was originally requisite 
therein, of the sufficiency of which surety the Court must judge. 

1»5 
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These are all considered by the statute as nmultaneous ac^H, 
and, of course, to be done in open Court. The mere act of 
filing a petition in the clerk's office, could avail nothing. It 
would not stop proceedings in the state Court, nor would the 
plaintiflfbe bound to take notice of it; and the statute does 
not require notice to be given. Under the construction now 
given to the statute, when the defendant endorses his appear- 
ance on the writ, or the plaintiff files common bail for him, he 
cannot know when to file his petition ; for his appearance is 
entered by his adversary, and he may, by surprise, be precluded 
from removing his cause. In my opinion, therefore, the motion 
ought to be granted. 



Van Ness, J., was of the same opinion. 



Motion denied. 



[•156] 

Where, by an 
■greement be- 
tween A. and 
B.f A. is to fur- 
nish cargoes for 
a particular ad- 
venture, for 
which be is to 
be reimbursed 
by B.f and is 
to be allowed 
to make insur- 
ance thereon, 
and charee the 
same to 5., he 
ean only charge 
(he premiums 
of insurance ac- 
tually paid, and 
not for premi- 
ums on adven- 
tures which 
had never been 
insured. 

Interest is 
chargeable on 
a balance of 
accounts, only 
from the time 
^that the party 
against whom 
the charge is 
made, has no- 
tice of the de- 
ticieney on his 
part, (a) 



*Kan£ and Kan£ against Smith and another. 

THIS cause had been referred, by consent ; and the report 
of the referees, with the account furnished by them, as contain- 
ing the statement on which their report was founded, was sub- 
mitted to the Court, to strike out such items as they should 
deem erroneous, and to confirm the report as to the residue, 
and to modify and amend it as they should judge proper. 

The facts of the case, and the agreement on which the ac-* 
tion was founded, are so fully stated in the opinion of the 
Court, that it will be unnecessary to repeat them in this place. 

The objections made by the defendant to the report, were, 

1 . That the referees had admitted charges for premiums of 
insurance on adventures, which the plaintiffs had not, in fact, 
caused to be insured. 

2. That they had allowed for interest previous to a settle- 
ment of accounts, and a balance struck between the parties. 

Griffin, and T. A. Emmet^ for the plaintiffs. 

T, L. Ogden, and P. B. Ogden, for the defendants. 

4 

Thompson, Ch. J., delivered theopmion of the Court. The 
objections to the report of the referees relate to the charges for 
premiums of insurance made by the plaintiffs against the de- 

la) Vid. Rensselaer Glass Factorv v. Reid, 5 Cow. Rep. 587. Reid v. Rensselaer 
Glass Factory, S Cote. Rep. 393. Walden v. Sherburne, 16 Johns. Rep. 409. Se« 
also, 4 C&wen, 496. 6 Id. 198. 
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fendaots, and to the interest account. It is necessary, for the 
purpose of correctly judging of the propriety of these charges, 
to ascertain the agreement between the parties relative to the 
adventure. This is to be collected from the proposals made by 
the plaunUfTs, and the defendants' answers thereto, and which 
would seem to be, substantially, as follows : — 

The plaintiffs, being merchants in New- Yorkj and the de- 
fendants, merchants in Madeira^ the former were to send out a 
▼essel to Madeira^ to take to the East Indies a cargo of wine, to 
be furnished by the latter. The plaintiffs were to advance, by 
cargoes tsbe sent to Madetroy the amount of two thirds of the 
invoice price of the wines, part of which were to be sent out 
by the vessel that was to take the wines to the East ^Indies^ 
and the residue to lA sent as ordered by the defendant 
The defendants were to pay all charges and expenses on the 
shipments from America to Madeira^ and three i>ounds sterling 
per pipe as freight on the wine from Madeira to the East Indies^ 
the plaintiffs to be allowed to make insurance on the wines, 
and charge the same to the defendants ; a commission to be 
allowed the plaintiffs on sales of wines in India, they to be re- 
imbursed out of the net proceeds of the wines for their advances, 
and for the surplus of such proceeds to furnish other cargoes to 
the defendants, or bills on London, allowing interest from the 
time of the sale in India, on the overplus ; and should the wines 
not net sufficient to pay the advances, the defendants were to 
make up the deficiency, [t is obvious, however, from the whole 
tenor of the agreement, that the parties calculated that the 
wines would not net more than the advances to be made by 
the plaintiffs. 

Under this agreement, the plaintiffs sent out to Madeira, by 
the ship True American, a cargo to the amount of 29,577 
dollars and 42 cents ; and, afterwards, by the Phoebe, to the 
amount of 7,579 dollars and 50 cents. The net proceeds of 
the wines sent out by the defendants, on board the IVtie Amer^ 
icon, amounted only to about 33,000 dollars, which, contrary 
to the expectation of the parties, was not sufficient to reimburse 
the plaintiffs for their advances. 

The principles upon which the report of the referees appears 
to have been made, seem to me not fully warranted by the 
agreement, in relation to this adventure, according to a fair 
and reasonable interpretation. Although the agreement at- 
tached to the case, authorizes the Court to modify the ref>ort, 
in case we should consider it incorrect, we shall only lay down 
the principles upon which the items objected to are to be set- 
tled, and leave the calculation to be made by the parties. 

1. The first objection relates to the premiums of insurance; 
with respect to which^ we think that the defendants are charge-* 
able with all premiums acttudly paid by the plaintiffs, and no 
more. It is unnecessary to say, in this case, in whom the right 
of property in the cargoes was vested, on the voyage from 

Vol. XII. 18 137 
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New- York to Madeira. It is, at all events, clearly to be col- 
lected from the agreement, that if the cargoes arrived safe at 
Madeira, the plaintiffs were to be reimbursed for all advances 
made therefor, and to have a commission upon the purchases* 
*The cargoes did arrive safe, and H^hatever was actually paid 
as premiums of insurance is a fair charge against the defend- 
ants. They have received the cargoes, and had the benefit of 
them, and they cannot expect to have the goods without pay- 
ing the insurance, which is a fair and usual mercantile charge. 
With re8|>ect to the premiums of insurance upon the wines 
from Madeira to the East Indies, there can be no doukt but that 
the defendants are bound to pay them. They fall expressly 
within the agreement. It was stated by the defendants' coun- 
sel on the argument, that several thoiisand dollars had been 
allowed by the referees for advances as premiums, which had 
never been made. If this be so, the report is, thus far, incor- 
rect. No more is to be allowed than was actually paid. The 
plaintiffs are not authorized to consider themselves insurers, and 
charge the premiums, unless insurance was actually made. 

This would not be a fair interpretation of the agreement. The 
adventure, or speculation, held out advantages to both parties ; 
the profits, however, were, in some measure, uncertain. The 
defendants received, in advance, two thirds of the amount of 
the prime costs of their wines. The plaintiffs were to have 
freignt for their vessels both to Madeira and out to the East 
Indies, and were to have the proceeds of the wines in the East 
Indies,Ho invest in such return cargo as they thought proper. 
Under these circumstances, the agreement ought to receive a 
liberal interpretation. 

2. With respect to the interest, we think it ought to be cal- 
culated upon the balance of accounts only, from the time the 
deficiency was ascertained and notified to the defendants ; and 
there is no evideiice to show that the defendants were ever ap- 
prized of any deficiency, until the year 1810, when an agent 
was sent to Madeira to settle the accounts. The wines went 
out in tlie plaintiffs' vessel, under the charge of a supercargo 
in their employ. . It was they alone who could ascertain the 
net proceeds of the wines, and it was their duty to furnish the 

\ defendants with accounts of sales, and show the balance due. 
The agreement provides, that, in case the wines should not net 
sufllicient to pay the advances, the defendants were to make up 
the deficiency. This, however, is stated, in the agreement, 
to be an unexpected event ; and it could not, therefore, have 
been within the contemplation of the parties, that interest was 
to be calculated at all : and the defendants could not be deemed 
*in default until the balance was ascertained and notified to 
them. The advances made by the plaintiffs did not amount to 
two thirds of the invoice price of the wine, by a large amount. 
The defendants could not, under these circumstances, be 
deemed in default, for not paying the balance until demanded. 
138 
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We are, accordingly, of opinion, that the report must be so 
modified, as to charge the defendants with all premiums actually 
paid, and no more ; and interest to be calculated on the balance 
ooly from the time the account of sales of wine was presented 
to the defendants, and the balance demanded, which appears 
to have been some time in the year 1810. 
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Herrigk against 3. V. Carmai^i. 

IN ERROR, from the Court of Common Pleas of Dutchess j^.^ rorvaioe 
county. Carman^ as endorsee, brought an acdon, in the Court ««ceired, deiiv 
below, against Herrkk, as endorser of a promissory note, oote made by 
dated the 25th of February^ 1811, made by John nyan to ^t payable i© 
Lawrence Carman if Co., or order, for 138 dollars and 38 dorted"by jJ! 
cents, payable thirty days after date. A demand of payment >° *^*"^rj? ^T 
of Ifyan, on the 30th of March, 1811, and refusal, and notice ^erwaHs sold 
thereof to Herrick, was proved. •^ endowed 

Ryan applied to Lawrence Carman ^ Co. for the purchase ^r a*!^ wm| 
of goods, which they refused to sell him, without security for ^ »«<* K j« 
the payment. Ryan, afterwards, presented them the note in andvdiarknoti' 
question, endorsed by the defendant, which they accepted, and *^K^ o|! t^ 
delivered the goods to the amount of the note. Ryan, soon 1^^°^ radorsi 
after, became bankrupt, and Lawrence Canaan Sf Co. were in- jy ^ «">?«: 
formed, that, to render the defendant liable to them, as an en- broajht ^ B?, 
dorser, it was necessary that they, the payees, should previously ■» . •^"^ 
endorse the note. They, accordingly, endorsed the note, and ^Sdmer,iVwai 
sold it to the plaintiff for 100 dollars, to whom they, ai the ^'**j^**^^ *f 
time, communicated all the circumstances attending the note, palyee, ^"(rouid 
^nB to the consideration, making, and endorsing thereof; and [* 160 ] 
the defendant agreed to take the note at his own risk. not maintain an 

The suit was brought solely for the benefit of the plaintiff, or ^mdirecUy^ 
who never made any demand on Lawrence Carman fy Co., nor *gji«wt H., as 
gave them any notice of the non-payment by Ryan. The jury, Sier*'JSoid "S! 
under the direction of the Court below, found u verdict for the recow against 
plaintiff, for the amount of the note, with interest. The opin- where a pri- 
ion of the Court below was excepted to, and a bill of exceptions or endorser can- 
tendered and signed, on which the writ of error was brought uu^^'^a^i^ 

to this Court. » ^ subsequent 

endorser, no 
person deriring 

F. RuitgUs, for the plaintiff in error, contended, that the ^^ »«Jf «>* 

*^*' prior endorser^ 

with knowledge 
of all (he factsi can reeover against such subsequent endorser. 

» 

ta) Vid. TUlmmi ▼. WhttUr, 17 JoAiu. Rep. 326. Sepmomr y. Van 8lyek, 8 WenddPt lUp, 403i. 
tkUam V. IktboiM, 13 Johna. lUp, 175. 
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ALBANY, plaintiff below, being informed of all the eircomstances, as to 

,^^^^ll'fj^ the making and endorsement of the note, must stand precisely 

Hbbrick ^" ^® same ground as Laiorence Carman fy Co,, the payees, 

f. would have stood, if the suit had been brought in their names ; 

Gakmav. j^jj j jjg insisted that they could not recover on the note, in a 

t Herrick v. suit broufirht bv them^f 

Carman, 10 O J i 

Johns.Kep.tS^. 

Whiu V. Kib- J. Tallmadge, contra, insisted, that where an endorsee of a 
^}m,^^i negotiable note, takes it, bona fide, for a full consideration, his 
Term, Rep, knowledge that the original party paid no consideration for it, 
^^bUyfxHeii ca^not affect his right to recover. The doctrine contended 
Bi^. nau, for by the other side would put an end to all accommodation 
notes, as they are called. 

Where a person endorses a blank note, it will bind him fot 
any sum and time which the endorsee chooses to insert in it 
tJ^wfl ▼. It operates as a letter of credit, for an indefinite sum4 

Spencer, J., delivered the opinion of the Court. The de- 
fendant in error purchased the note at a discount, and with full 
knowledge of all the facts in the case ; his right, therefore, to 
recover, cannot be superior or better than that of L, Carman 
fy Co., from whom he derived whatever title he had. It does 
not appear that the plaintiff in error endorsed the note for the 
purpose of giving Ryan credit with L, Carman fy Co,, or that 
he was in any wise informed of the use to which Ryan meant 
to apply the note. In the absence of any proof to the contrary, 
we must intend that Herrick meant only to become the second 
endorser, with all the rights incident to that situation. The 
fact of his endorsing first, in point of time, can have no influ- 
I ♦ 161 ] ence, *for he must have known, and we are to presume he 
acted on that knowledge, that though the first to endorse, his 
endorsement would be nugatory, unless preceded by that of 
the payees of the note. 

Since the case of Riissellv, Langsiaff, {Doug. 514.) it is not 
to be doubted, that the endorsement of a blank note is a letter 
of credit for an indefinite sum ; but the present is not that case. 
There can be no doubt, here, but that the note was filled up 
when it was endorsed by the plaintiff in error. Had it ap- 
peared that the plaintiff endorsed the note for the purpose of 
giving Ryan credit with Lawrence Carman fy Co., then 1 should 
have considered him liable to them, or any subsequent endorser, 
and the plaintiff's endorsement might have been converted into 
a guaranty to pay the note, if Ryan did not, according to the 
decision of the Supreme Judicial Court in Massachusetts, (3 
Mass. Rep, 274.) Under such a state of facts, there would be 
no objection to the right of the defendant in error to recover 
as the endorser of Herrick. In Bishop v. Hay ward, (4 Term 
Rep, 470.) Lord Kenyan impliedly admits, that there may be 
circumstances under which a prior endorser may recover against 
a subsequent one. 
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We have already decided, that the payees of this note could 
not, directly or indirectly, recover on it, (10 Johns. Rep. 
224.) and that decision is supported by the case of Bishop v. 
Hat^ard. 

^ The defendant in error, having purchased this note at a dis- 
count, and with full knowledge of the facts, has virtually 
agreed not to resort to Lawrence Carman fy Co. in any event ; 
and yet, if he can sustain this suit, he will, in effect, violate 
the agreement under which he became the purchaser of the 
note ; because, upon this evidence, Herrick, if obliged to pay, 
would have his remedy over against Lawrence Carman fy Com 

The defendant does not stand before the Court with the 
title or character of a fair, bona fide endorsee of a note, in the 
usual course of trade ; but rather in the light of a speculator, 
attempting, under the specious character of an endorsee, to 
recover a sum of money, to which those from whom he derives 
his title had, with his full knowledge, no right. It may be 
^regarded as a general rule, that when an endorser cannot re- 
cover against a subsequent endorser, no person acquiring a 
title under such prior endorser, and acquainted with all the 
fiM^ts, shall be allowed to recover. 

Judgment reversed. 
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Sandford against Roosa. ^ 

THIS was an action of asstLmpsit^ brought against the .^^' ^"J^ '**J^ 
deputy sheriff of the county of SuUivan^ to recover certain ninst c.^ and 
money which had been levied by him under an execution is- „^J***"*^"iJ,fJ 
sued by the plaintiff against one Burr. c.; \m^A*$ 

The cause was tried at the Sullivan circuK, in September, |jyfj"^d tw 
1814, before Mr. Justice Taies, and a verdict found for the younger tbao 

that of B.; A, 
issues execu- 
tioDs DO all bis judgments, under which the lands of C. are seized and advertised for.sale, and B. then 
bsues aa execution on his Judgment ; the land is sold under the executions of A., and purchased by Bj 
aod it is expressly stated in the sberiiTs deed, that the land was sold under AJt executions. The sneriiT 
paid part of the purchase money to A,, on account of his executions, and retained the residue to satislV 
B.*$ executiou : m an action by A. against the sheriff, to recover the residue, it was held, that the defend- 
aai wa« precluded, by his deed, from denying that the sale had been made under the plaintiff's executions \ 
and that the plaintiff was, under the circumstances of the case, entitled to recover toe balance of the pur- 
ehase money. 

But it seems, that a sale, even of land, oa an execution issued on a junior judgment, would bo valid, 
and the sheriff thereby renders himself liable to the party whose execution is postponed. 

So, a sale of chattels on a junior execution is valid, and the only remedy of toe party whose executioi 
was first delivered, is by aa action against the sheriff, (a) 

(s) VM. Oorham v. Oale, 7 Cow. Rep. 739. Marsh v. Lawrence , 4 Coto. Rep. 461. Lemon v. HiSn 
^ ataais, 1 Cmmii, 93IL But see Jackson v. MUU, 13 Johns. Rep, 463. 
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plaintiff, subjecl to the opinion of the Court on the following 
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case :— 

The plaintiff had recovered four judgments against Burr; 
two in the Court of Common Pleas of Sullivan county, one for 
318 dollars and 65 cents, and the other for 99 dollars and 2^ 
cents, which were both docketed on the 9th of August^ 1813; 
and two in this Court, one for 333 dollars and 87 cents, dock- 
eted on the 2d of September, 1813, and the other for 491 dot* 
lars and 15 cents, docketed on the 6th of September, d8l3: 
and one Couch had also obtained a judgment against Burry in 
l^s Court, for 424 dollars debt, and nine dollars damages, 
which was docketed on the 27th of August, 1813. 

Writs o( fieri facia$, in favor of the plaintiff, on the above 
judgments, were delivered to the under sheriff on the 12th of 
November J 1813, who, thereupon, advertised a farm of Burr 
to be sold on the 6th of January, 1814, by virtue of sundry 
executions. On the same 6lh of January, and before the sale, 
a fi. fa. issued on Couches judgment, and was delivered to the 
*under sheriff. The land was sold for 1,275 dollars, and par- 
chased by Couch, and a deed for the same was executed by 
the under sheriff in the name of the defendant, in which all 
the plaintiff's executions were recited, and stating that the land 
had been sold under them, but taking no notice of Couches 
execution. The amount of the sale was received by the de 
fendant, who paid to the plaintiff's attorney the amount of the 
three oldest executions in full, and 217 dollars and 63 cents on 
the fourth ; and retained in his hands the balance of the pur- 
chase money, being (beside his fees) 245 dollars and 77 cents, 
on account of Couches execution, which he refused to pay to 
the plaintiff, but paid it to Couch. 

Couch was present at the sale, and insisted that the under 
sheriff should «ell by virtue of his execution as well as the 
others; but the under sheriff said, that as he had seized and 
advertised the land under the plaintifi^s executions, he could 
sell only under them, and declared that he should and did sell 
by virtue of them only ; and mentioned to the people present, 
before, and at the time of the sale, that he had received an 
execution from^ Couch on a judgment older than two of the 
plaintifi^s judgments, and younger than the other two, and that 
he conceived (hat Couches judgment would be a lien or encum 
brance on the land after the sale. 

P* ^^gg^^i &nd J. Duer, for the plaintiffs. 

Siidam, contra. 

Spencer, J., delivered the opinion of the Court. The deed 
executed by the defendant's deputy, and which is as binding 
upon him as if executed by himself, conclusively shows, that 
the sale was made under the plaintiff^s executions, and not 
142 



OF THE STATE OF NEW-YORK. 163 

Couches execution. The deed, then, is an admission of Albany, 
the most solemn nature, that the defendant raised the money ^J^!i^^^!^ 
on the sale of the debtor's land, upon the plaintiff's executions, g^nDroBD 
and be is concluded from controverting that pointy v. 

^ If A, and B. have two several judgments against C, and they R<w>*^ 
take out writs of /!. /a., which are both delivered the same 
day, and the sheriff executes that which was last delivered, by 
making sale of the debtor's goods, such sale shall stand good ; 
and the only remedy the one whose execution was first delivered 
^has, is by action against the sheriff. This was so held in the [ * 164 ] 
case of Smallcomb v. Cross fy Buckingham^ ( Carih. 419, 420. 1 
Salk. 320. and 1 Lord Raym. 251.^ and this, too, since the 
statute of 29 Car. II. c. 3. p. 16., wnich enacted, that no writ 
iX fi.fa^ should bind the property of goods, but from the time 
of the delivery thereof to the sheriff. That statute was passed 
to obviate the injustice, as respected bona fide purchasers, of 
executions binding the property from the teste day of the writs, 
and it has always, since, been held, that the goods were bound 
from the delivery of the execution to the sheriff. The case 
cited, therefore, applies ; for if the sheriff, as regards goods, 
can make a valid sale on a junior execution, notwithstanding 
the precedency of the senior execution, so he^ can sell lands 
which are bound from the docketing of the judghient, upon an 
execution issued on a junior judgment, and render himself ^ 
liable to the party whose execution is postponed. It is not, 
howevec, necessary, in this case, to go so far. The judgment 
creditor who had two judgments older than two of the plain- 
tiff^s, purchased under all the plaintiflPs executions. He agreed 
to give for the property 1 ,275 dollars, to be applied to the plain- 
tiffs executions. This is evident, not onl^ from the deed it- 
self, but from the parol proof. The sale did not, in fact, pro- 
ceed at all on Couches execution. To permit the sheriff to 
apply part of the money bid, to satisfy CoucVs execution, would 
render the situation of the judgment creditors extremely une- 
qual; for, whilst the plaintiff reposed himself on the fact, that 
the property was selling exQlnsively on his executions, and 
would, therefore, have no peculiar inducement to bid beyond 
the amount of his own executions. Couch may have, probablv, 
purchased the only property from which the plaintiff could 
expect to have his judgments satisfied, and Cotich may have 
not only all Burros property at an under value, but his execu- 
tion paid out of the moneys, really,, and in fact, bid on the 
plaintiff's executions. 

In any point of view in which the case can be placed, I am 
satisfied that the plaintiff ought to have judgment. 

Judgment for the plaintiff. 
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^M'MiLLAN and M'Millan again^ Vanderlip. 



wiiere A. IN ERROR, on certiorari^ from a Justice's Court. Vofider^ 
lor"**JjI* ^\& ^P sued /. and A. MMxUany by summons, before a justice, in 
moQthi, and an action on the case. He declared, stating his demand, Sep- 
SEIm cm? per timber 26, 1812, to be for ^'spinning 845 runs of yarn, at 3 
} ««< AAerw pefiee per run ; for damage for not finding a sizable jenny, 10 



nio 

wanlf left the 

•ervice 



of B.\ dollars; for damage for not finding a sufficient instructer, 10 
an^rought an dollars; for damage for spinning bad roving, 10 dollars; for 
hh^spmoinr damage for time lost, for want of roving, 5 dollars.'' 
S45 mot of The defendant pleaded the ffeneral issue,' and there was a 

yam, at 3 cent» ^ • i u • . 

per^n:itwas trial by jury. 
beid, that the The plaintii 



plaintiff proved that he had worked for the defendants 

raemire^ and bclow, 1 1 or 13 wccks ; and the witness stated, that the plain- 
»utt be per- tiff said he was to work one year, to spin at three cents per 
co[!diaoii*'pre^ fun ; but should not make wages, the roving was so bad. An- 
h^^^llid^blw ^ther witness said he understood from the defendants, that the 
an ^action^ plaintiff had agreed to work with the defendants, 10^ months, 
^°*^' ^'<^ ul ^^ ^ cents per run ; and an account was produced, dated Sep- 
labor" a) tembtr 1, 1612, in which the defendants charged the plaintiff 
f three dollars, paid to him ; and credited him with spinning 
845 runs of yarn. One of the witnesses said he was to have 5 
cents a run, and his board ; and he said he understood,Xrom all 
parties, that Vanderlip was to have 3 cents per run, and work 
10^ months. In an additional return, it was stated by the jus- 
tice, that it was understood by him, and he believed by the jury, 
that the plaintiff below lefk the service of the defendants below, 
at the date of the account ; though he did not recollect that it 
was either proved or admitted. The jury found a verdict for 
the plaintiflf below, for 22 dollars and 35 cents ; on which the 
justice gave judgment. 

Wendell^ for the j^liTintiff in iRpr. 

Crary^ contra. J / 

r * 166 ] *Spencer, J., deliveredlhe opinion of the Court. The ques- 

tion is, whether the contrtM of the defendant in error is an 
entire contract, operating a!s a condition precedent; and, as 
such, necessary to be performed before the plaintiffs in error 
were liable ; or whether wc are to consider the agreement, to 
pay three cents per run, as a distinct agreement, on the one side, 
and the promise to work for 10^ months, ns independent and 
unconnected with the rate at which the defendant in error was 

(a) Vid. Stephens v. Beard, 4 WendetPg Rep. 606. 8antryy. Parka ^ 8 Cow. Rep. 63 
Thorp V. WkUej 13 John». Rep. 53. Rapeiytr v. MackUy 6 Cow. Rep. 256. JenmngB r. 
Camp, 13 Johns, Rtp. 9^ Webb v. DuckUi^/ield, Jd. 390. 
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to spin the yarn. It has been well observed by Serjeant WU' 
SmmSf in a note to Pordage and Cok, (1 Saun. 320. note 4.) 
that the <Ad cases proceeded on very subtle and nice distinc- 
ticMis ; and it might have been added, that some of them were 
carried to a length that worked great injustice, and defeated 
the intentions and understandings of men, not versed in nice 
and technical rules. To show to what unreasonable results 
the Courts arrived, I will barely mention two cases. A. agreed 
to serve B» a year, and B. agreed to pay him 10 pounds ; and 
it was held, A. might maintain an action against B. for the 
OKMiey, before any service. Again, A. covenanted with B. to 
marry his daughter ; and B. covenanted to convey an estate to 
A, and the daughter, in special tail ; though A. marry another 
woman, or the daughter marries another man, A. may maintain 
an action against S. on the covenant. 

The good sense of modern times has exploded these subtle 
notions ; and contracts are now expounded according to the 
real intention of the parties : thus, in fVaddingion v. OHver^ 
(5 Bos. and PtdUr, 2 N. S. 61.^ the plaintiff sold the defend- 
ant 100 bass of hops, at 56 shillings per hundred, to be deliv- 
ered on or before Ist January y 1805, as might be agreeable to 
the plaintiff. On the 12th of December ^ twelve bags were de- 
livered, and payment was immediately demanded ; and on re- 
fiisal to pay, a suit was brought. The Court were clearly of 
opinion, that the contract was entire, and could not be split ; 
and that the plaintiff had no right to bring an action until the 
whole quantity was delivered, or until the time for delivery of 
the whole had arrived. The 3d note of Serjeant WUliams to 
dd Sawi. 352., furnishes a variety of cases, showing the grounds 
on which the latter cases have placed the dependency or in- 
dependency of contracts. There are many distinctions, not 
necessary now to be noticed ; but the ^object of them is to 
promote substantial justice, by ascertaining the intenticm of the 
parties, and carrying them into effect, without a literal adherence 
to words, or the order of sentences. 

It is evident to my mind, that the parties before us intended 
that Vanderliv should serve the MM&Uans for 10^ months, and 
that he should be paid 3 cents for each run of yam spun by 
him ; and that they intended this as one entire contract. The 
HFMiUans could not mean to have paid by the run ; and to 
subject themselves to a suit, toties quoHes, We have a right 
to infer from the plaintiff's declaration in the Court below, as 
well as from the &ct that one of the witnesses was to have 5 
^nts a run, that Vanderlip was a novitiate in spinning ; and, 
consequently, that he would be more profitable to his employ- 
ers in the latter part of the term. If the contract was entire, and 
looked as well to the price per run, as to the time of service, it 
necessarily formed a condition precedent ; and then, Vanderlip 
could not sue until h^ bad performed his contract of service. 
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or until the period within which it was to be performed had 
elapsed. 

The latter qualification is drawn from the case of Waddington 
V. Oliver : though, I confess, I do not perceive the grounds on 
which it rests. It appears to me, that the construction I have 
put on this contract, is not only warranted by the agreement 
itself, but that it is a very useful and salutary one. The gen- 
eral practice, in hiring laborers or artisans, is, for 6 or V-it 
months, at so much per month : the farmer hires a man for 6 
or 12 months, at monthly wages ; and he takes his chance of 
the good, with the bad months. It is well known, that the 
labor of a man, during the summer months, is worth double 
the labor of the same man in winter ; but upon the principles 
contended for by the defendant's counsel, if the farmer hires in 
the autumn, for twelve months, at monthly wages, the laborer 
may quit his employ on the first of May, and sue for his wages, 
and rec<vrer them ; leaving the farmer the poor resort of a suit 
for damages. The rule contended for holds out temptations 
to men to violate their contracts. The stipulation of monthly 
pay, or, in this case, pay by the run, does not disjoin the contract : 
it is adopted as the means only of ascertaining the compensa- 
tion, and does not render it less entire. The case from 1 RolL 
Ahr, 29. 1 • 36. is a very bald case ; and the case ^decided by 
Hahy at Norfolk, in 1662, (1 Com, Dig. Action, F.) is a very 
unreasonable decision. The contract was to deliver so much 
corn, before Michaelmas, for so much the coomb ; and a part 
only was delivered ; and he ruled, that assumpsit lay for so 
much, after Michaelmas : for, though the agreement was entire, 
the several delivery makes several contracts. When part of 
the com was delivered, towards the fulfilment of an entire con- 
tract, and for the convenience of the party delivering, it is ex- 
traordinary that such delivery should have annulled the con- 
tract ; but it did not ; for the case adds : ^' and the defendant 
has a remedy for the residue." This could not be, unless the 
contract remained unafiected by the several delivery. These 
are cases decided before the Courts adopted the true method 
of considering contracts, in relation to their dependency or 
independency. 

The entry in the plaintifiTs books proves nothing ; for, cer- 
tainly, they were to keep an account of the quantity spun ; 
and if, for the defendant's accommodation, they were willing 
to advance cash to him, that did not vary the contract, or show 
that they considered themselves liable to pay before the end 
of the term. 

Judgment reversed. 
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Mackson, ex dem. Hicks and wife, againstVAN Zandt. 

THIS was an action of ejectment for a fann in Fhuhingj 'P^J^ ^ **5 
^etu county. The cause was tried at the circuit in Queensy ^ S^J^, 
before Mr. Justice Van Ness^ the 15th Jttne, 1814 j and a ver- i78£,(8C88.6.cI 
diet was taken for the plaintiff, subject to the opinion of the uliu,^'^^^ 
Court, on a case, with liberty to either party to turn the same ™*«* '*!*2E^ 
into a special verdict. h.!^wZ dfe?2 

Thmas Hicksy of Flushings being seised of the premises in JT^*, devised 
qaestion, on the i9th June^ 1783, made his will, by which aLVthe^n of 
he devised all his lands and real estate, including the prem* ^ '^k^'^^' 
ises in question, to his sister, Mary Hi^ksj and to the heirs ^i/ r<M^fii^' 
of her boidy, lawfully begotten, or to be begotten, and for want «^*™j ^?^'** 
or default of such issue, then he gave and devised all his said orhiiibody,&c. 
lands and real estate to Stephen Hicksy and to the heirs of his «od forwMt o? 
body lawfully to be begotten ; and for want or default of such p.%iidtbe^ra 
issue, then he gave and devised the same lands and real estate ^ ^^. ^xxi>% 
to Richard Penn Hicks, son of his cousin WiUiam Hicks, of hctd,* liiat ^ 
^Pennsylvania, and to the heirs of his body, lawfully begotten ; f * 170 ] 
and for want or in default of such issue, he devised the same ^^^l!^^^ 
estate to the right heirs of the said Richard Penn Hicks, iSife- by that statute 
fhen Hicks was the husband of Mary Hicks, the testator's sis- converted into 
ter. The testator died seised, the 1st January, 1784. On his S»"«**ttidSe 
death, Mary Hicks, his sister, who was an illegitimate child, ^'"ff ^"«g?'»" 
entered on the premises jinder the will, and took possession, wiAoui* \^m, 
and on the 22d March, 1784, died without issue, intestate, and *t* f^i?*® ?" 

' ' ' ' cheated lo the 

people, (a) 

U) Vid. Van RtHneUur'$ Heirt v. Penmmam, 6 WtndsltB £«> 669. 
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NEW-YORK, without having made any conveyance or disposition of the 

^JJ^l^^fl^ premises. Upon her death, her husband, Stephen Hicks, took 

Jackm>« possession of the premises, and continued possessed thereof 

V. until his death. He died the 2d December, 1786, without 

Vam Zaiidt. jggy^^ having, on the 12th November, 1786, made his will, and 

devised all his real estate, de«. to his niece, Mary Hicks, who 

was bom the 24th October, 1784, and afterwards married Jeffry 

Hicks; and she and her hvsband are the lessors of the 

plaintiff. 

On the 12th My, 1782, the legislatare passed an act, (sess. 
6. c. 2.) (a) entitled " An act to aboush entails, to confirm convey- 
ances by tenants in tail, to distribute estates real of intestates, 
to remedy defective conveyances to joint tenants, and directing 
the mode of such conveyances in future;" by which it was 
enacted, '^that in all cases wherein any person or persons 
would, if this law had not been made, have been seised in fee 
tail of any lands, tenements, or hereditaments, such person or 
persons shall, in future, be deemed to be seised of the same in 
fee simple ; and further, that where any lands, tenements, or 
hereditaments shaU heretofore have been devised, granted, or 
otherwise conveyed by a tenant in tail, and the person to whom 
such devise, grant or other conveyance, shall have been made, 
his, her, or their heirs or assigns shall, from the time such grant 
or other conveyance was made, to the day of the passing this 
act, have been in the uninterrupted possession of such lands, 
tenements, or hereditaments, and claiming and holding the same 
under devise, grant, or other conveyance, shall be deemed as 
good, legal, and effectual, to all intents and purposes, as if such 
tenant in tail had, at the time of making such devise, grant, or 
other conveyance, been seised of such lands, tenements, or 
hereditaments, in fee simple ; any law to the contrary hereof 
notwithstanding." 
1 86M. 9. «. Ob the 2dd February, 1786,t an act was passed, entitled <^ An 
M, r,m,'{^ ^^ ^^ abolish entails, toconfinn conveyances by tenants in tail, 
[ ^ 171 1 *^^ fegulate descents, and to direct the mode of conveyance to 
joint tenants ; " by which it was enacted as follows : " that all 
estates tail shall be and are hereby abolished ; and that in all 
cases where any person or persons now is, or are, or if the act 
hereinafter mentioned and repealed had not been passed, would 
now be seised in tail, of any lands, &c., shall be deemed to be 
seised in fee simple absolute ; " and " that in all cases where 
any person or persons would, if the said act and this present 
act had not been passed, or at any time hereafter shall become 
seised in fee tail, of any Lands, dSc^c, by virtue of any devise, &rC. 
heretofore made, or hereafter to be made, dz.c, such person or 
persons, instead of becoming seised thereof in fee tail, shall be 
deemed and adjudged to be seised thereof in fee simple abso- 
lute ; " and by the seventh section of this act, the former act of 
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Jdf 1% 1783» UB repealed; bat aU descents, &c. since the nfwa 
passing the act repealed, are to take effect according to the act ,^JJ|Ji^^J!li^ 
K) repealed. Jacmou 

On the 21st Aprils 1787, the legislature passed an act, en- v. 

titled, " Ad act to Test all the right and claim of the people of ^** ^""^ 
this state to the lands and tenements whereof Tkotnas HickB 
died seised, in the persons therein named." The preamble to 
the set, after reciting the seisin of the testator, and his will, 
stated, ^' that whereas it was represented to the lespslatiire, that, 
00 the death of' Thomas Hieksy the said Mary BickM became 
seised of the lands and tenements of the testator by virtue of 
the said devise, but died without issue ; that upon her death 
the said Stephen Hicks entered upon the same, and also died 
without issue ; by means whereof, according to the will and in- 
tention of the testator, the fauids, &c. would have vested in 
the said Richard Penn HiekSy in fee tail general, but by the 
operation of the late laws of this state for abolishing entaib, the. 
estate in fee tail general devised to the said Mary Bides waa 
converted into a fee simple, and that she having been bom out 
of lawful wedlock, can have no heirs, whereby the said lands, 
Slc, might escheat to the people of the state. And it being 
hrther represented, that the said Riehard Petm Hiekt is an 
orphan, and destitute of any support, but wbat is so provided 
by the said testator, and the l^slature conceiving it just and 
reasonable, that the estate vest^ in the people of tlua state, by 
the means aforesaid, should descend according to hisintentiony 
expressed in the said will, as &r as is consistent with the abov^ 
meoibned laws ; it is, therefore, enacted, &c., ^' That it shall 
*Bnd may be lawful for the said Richard Penn Hicksy his heirs [* 173 ] 
tad assigns, to enter into, have, hold, and enjoy, for his and 
their own proper use, in fee simple, forever, all and singular the 
said lands," (be, ^' notwithstanding any right or chum which 
the people of this state may or can have or make to the same 
by reason of the escheat thereof, and although no office has been 
found respecting the same," d&c, *^ Provided, that nothing 
in this act contained shall be construed to affect or injure any 
right, title, interest, or intestate, in and to the said lands, <bc., 
which any person or persons whomsoever would or might have, 
claim, challenge, or demand, if this act had not been passed ; 
bat such estate only as the people of this state might lawfully 
claim, by the means aforesaid, shall vest immediately in the 
persons," dLc. Immediately after the passing of this act, 
Richard Penn Hicks entered into possession of the premises, 
aod continued in possession until his death, having, on the 14th 
January y 1791, a short time before his decease, devised the 
premises in question to Jacob Johnson Hicksy his brother, in 
fee simple; who entered into possession thereof, and, in 1792, 
by his will, empowered his executor to sell his real estate, who, 
in 1796, after the death of the said J. J. Hicks, sold the lands, 
&c. for 8,000 dollars ; and the same premises, by sundry mesne 
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NEW-YORK, conveyances, were conveyed to the defendant, for 25,000 
JJj^JfJ^ dollars. 

T. ATtthoHf for the plaintiff, contended, that Mary Hicksy the 

Va» Zavst. fiiBt devisee, took either a fee simple absolute, or a condition^ 
al fee, by virtue of the statute of 1782; and that in either 
case, the tide was in the lessors of the plaintiff. 
t8M>* 6. e. The statute of 1782t converted all estates tail into estates in 
t Sesi. 9. c. /** 'impU ; and the act of 23d February, 1786, J declares, that 
11 1 Or.' L. all persons seised in fee tail shall be adjudcred to become seised 
iv. jr.a». (*) €t in f^ simple absolute." The first statute abolishing estates 
tail restored estates as they existed before the English statute 
de donis condiiionaUbus ; fVest.2, 13 Edw. I. c. 1.) and such 
estates became conditional fees, at the common law : if Mary 
HickMf the first devisee, had had issue, the estate would have 
become a fee simple absolute, but as she died without issue, 
the land became vested in Stephen Hicksj the next devisee, as 
a fee conditional at common law ; and while he was possessed 
of sucfaf conditional fee, the act oif the 23d of February, 1786, 
converted it into a fee simple absolute, and while seised of such 
estate, he devised it to Mary, the wife of the lessor. 
[ * 173 ] ^he question is. What was the operation and effect of the 

statute of 1782 on estates tail? We say, it converted them 
into amditional fees ; and that was the reason why, in the act 
of 1786, the word '^ absolute" was added to the words fee sim- 
ple. If this construction of that act is correct, then the land 
never escheated to the people, and the private act of 1787 
could have no effect on the title of the lessors of the plaintiff. 
The act of 1782 operated only on estates then in existence, and 
not prospectively ; but the act of 1786 is different It declares 
that all persons who are, or, if the act of 1782 had not been 
passed, would be, seised in fee tail, shall be deemed to be 
seised in fee simple absolute. If, after 1782, Stephen Hicks 
was seised of a fee simple absolute, the act of 1786 prevented 
any escheat, and the claim of the defendant must fail. 

Slosson, and Hoffman, contra. The special act of 1787 was 
manifestly passed with a view to vest the estate in Richard 
Penn Hicks, according to the intent of the devisor ; and so fiur 
as principles of equity are to have influence, the Court will be 
disposed to carry the act of the legislature into effect, as ac- 
coiding with the intent of the devisor. 

While the act of 1782 was in force, TTiomas Hicks, the de- 
visor died ; and it is smd, that as that act was not prospective, 
and he died after it was passed, Mary, the first devisee, took an 
estate tail, which, by the act of 1786, was converted into a fee 
simple absolute. In construing statutes, the Court will endeavor 
to give every part effect, according to the intent of the legisla- 

{a) 3 R. 8. ubi sup. (b) 3 JR. 8. obi sup. 
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Verba iia sunt intelligenda ut res tnagis valeat quam NEW-TORK, 
fereat. The words of the act are all prospective, and apply ^^y* ^®**- 
to all cases which should thereafter arise. ^^^TIckIom^ 

The intent of the legislature is, as expressed in the title of v. 

the act, to abolish estates tail ; and if there were any doubt of ^^^ ZAifor. 
that intent, the title of the act might be taken in aid of the con- 
struction. It would be a very rigid construction to say, that 
the act was not prospective. The Court will feel more dis- 
posed to consider it as wholly prospective, rather than retro- 
spectiye, or as taking away existing rights. 

But it is said, that the expression of the act of 1786, fee sim- 
ple absolute, is different from the act of 1782, from which it is 
inferred, that the estates tail were, aftftr the act of 1782, con- 
sidered as fees canditianaL It is true, that before the statute 
de *donisy where there was a conveyance or devise to a man and [ * 174 ] 
the heirs of his body, if he had heirs, the condition was per- 
formed, and the estate became absolute, or if he had no heirs, 
it reverted to the donor. 

The act of 1782 uses the words fee simple. CoJce^ says, a t CcLULh 
fee simple is where a man has lands, &c. to hold to him and 
his heirs forever. The word fee denotes an estate of inherit- 
ance, and the word simph added to it, denotes it to be an es- 
tate absolute and general, and as contradistinguished from a 
fee conditional, or fee tail. The words in both acts mean pre- 
cisely the same thing. 

Then Mart/y the first devisee, being, by efiect of the act of 
1782, seised of a fee simple, or fee simple absolute, and dying 
without heirs, the estate escheated. Where a person dies without 
heirs, the estate, on the principle of the feudal law, reverts to the 
sovereign or people, as the tutimus hares. The estate, in such 
case, becomes vested in the people, without an inquest of ofBce.| t PeopU r 

There were other and sufiicient reasons for repealing the act c^lZfs Ren, 
of 1782, beside the one which has been mentioned. By the 416-484. /ae£ 
7th section of the act of 1786, repealing the former act, it is ^Mn^'s^ 
provided, " that all descents and conveyances, which have hap- 13»-1S8! 
pened or been made since the passing of the said act, thereby 
repealed, shall take eflfect according to the said act." So that 
the legislature clearly intended to preserve entire the effect and 
operation of the act of 1782. The devise of Thomas Hicks j 
which took effect subsequent to the passing of the act of 1782, 
was a conveyance. Every transfer of property, by the act of 
the party, is a conveyance, or purchase. On the death of 
Hicks ^ the statute of 1782 operated on the estate tail ; con- 
verted it into an estate in fee simple ; and by the law of es- 
cheat, that estate was vested in or conveyed to the people for 
want of heirs. 

It is not to be presumed that the legislature, by the act of 
1786, meant to part with any right or estate in them. That 
is not to be taken by implication or inference. There must be 
cfear and express words to warrant such a conclusion.- 
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Var Zajtiit. 
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[ • 176 ] 



T. A. Emmet, in reply. By the act of 1787, the legi&lator^ 
expressly guard against any impoaition, and convey only such 
right as may have vested m the state by escheat, reserving all 
rights existing in others. The act of 1786 was not passra to 
alter *or amend that of 178^, but to repeal it. The law maX'* 
im, as to the construction of statutes, is not applicable to a re« 
pealed act, for it was no doubt repealed for its imperfection 
and insufficiency. There is an obvious difference in the lan- 
guage of the two statutes. The one acts only on existing es- 
tates tail, and the other operates prospectively on all future es- 
tates. It was because the act of 1782 did not act prospectively, 
that the act of 1766 was passed. We admit, that the legisla- 
ture may have intended, by the act of 1782, lo abolish all es- 
tates tail, future as well as present ; but not having used proper 
hngmge to show that intent, it became necessary to pass 
aotother act fi>r the purpose. *The last act seems to have been 
paused tx> meet the very case of the devisor ; for if the law of 
1782 had not been passed, he would have been seised in fee tail. 

The 7tb section of the act of 1786, repealing that of 1782, 
provides that ^' all descents and conveyances which have hap* 
pened, or been made, since the passing of the said act, hereby 
repeided, shall take effect acoiording to the said act." It 
does not say all etckeats shall take effect. The rights of the 
eitizens are aaved and preserved, but the rights of the people, 
as to escheats, are not saved. 

'Thompson^ Cb. J., delivered the opinion of the Court. 
i^Spencbe, J., dissenting.) TUe grounds upon which the plain-, 
tiff's counsel rested their argument, to show that the act of 
17^ did not reach their €ase, were, 

1st. That the act did not opemte prospectively. 

2d. That it did not give to the tenant in tail, a fee simple 
absolute, but only operated as a repeal to the statute de donis^ 
leaving the estate a conditional fee, as at common law. 

With respect to the first objection : it is true, that the act is 
not drawn with skill and accuracy ; and, according to strict 
grammatical construction, may be liable to the criticism made 
by the plaintiff's counsel. But the sense and meaning of the 
act, and the intention of the legislature, cannot be mistaken, 
ll is a well-established principle in the exposition of statutes, 
that every part is to be considered, and the intention of the 
legislature to be extracted from the whole ; and when great 
inconvenience will result from a particular construction, that 
construction is to be avoided, unless the meaning of the legis- 
lature be plain. (2 Cranchj 386.) 

*It is a first principle in legislation, that all laws are to op- 
erate prospectively. And it appears to me that it would be 
doing great violence to the intention of the legislature, to 
limit this act to estates tail then existing. This would be 
comparatively doing nothing. It would t^ obviously against 
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tbe geDeral scope and object of the statute, which wad to ffEW-YORK, 
abolish entaik. It is a settled rule of construction, that when .JJ^^^^l^J^^ 
the words of a statute are obscure or doubtful, the intention of j^ckbov 
the legislature is to be resorted to in order to find out the t. 

meaning of the words. This intention is sometimes to be col- ^^" Zavst 
kcted from the cause or necessity of making the statute. 
And wheneTcr the intention can be discoTered, it ought to be 
followed, with reason and discretion, in the construction, 
tlthough it seems contrary to the letter of the statute. (6 Bac. 
Ab. 384.) If this be a sound rule of interpretation, and of 
which there can be no doubt, it must fq>ply with great force to 
the case before us. And, indeed, the intention of the legisla- 
ture is so obvious, that it was not pretended to be denied by 
the plaintiff's counsel in the argument. The act of 1787, by 
which the premises in question are given to Richard Penn 
fiidb, is a strong legislative construction of the act of 1782. 
For it was obviously made for the express purpose of carrying 
into effect the will of Thomas HicJcs^ according to the inten- 
tion of the testator. It alleges, by way of recital, that, were it 
not for the late acts abolishing entails, Richard Penn Hicks 
would have become seised in fee tail general of the premises 
in question. But by such law the estate in fee tail general, 
devised to itfary HicJcsy was converted into a fee simple, and 
the, having been born out of lawful wedlock, could have no 
heirs, by means whereof the lands escheated to the people. 
It is no answer to this argument, that this is a private act, and 
tbe suggestion made by the party. This is true where the 
iuggestions are matters of fact, but that is not the case here. 
There was an alleged construction of a public act, and which 
the legislature were bound to look to and adopter reject, as, in 
their judgment, the act would warrant. And if the act of 
1782 did not extend to this case, most certainly the act of 1787 
ought not to have been passed. In my opinion, therefore, the 
act of 1782 must have a prospective operation, and apply to . 
the will in question. 

Nor is the other ground of argument, in my judgment, 
better founded. This seems to have been suggested by the 
difference in the phraseology between the acts of 1782 and [ * 177 ] 
1786. By the former, the estate in fee tail is converted into a 
fee simple, and by the latter, into hfee simple absolute. This 
diflS^ence, however, does not extend throughout the act, f<Nr, 
in the second section of the act of 1786, the term fee simple is 
awd in the same sense with fee simple absolute in the first sec- 
tion. But if it were not so, it would make no difference in the 
construction of the two statutes. The terms /ee simple and 
fie simple absolute have one and the same meaning. lAitleton 
(aect 1.) says, a tenant in fee simple is he who hath lands or 
tenements to hold to him and his heirs forever ; and it is called 
fee simple, or feodum simplex, because it signifies a lawful and ^^ 

pore inheritance. Coke, in his Commentary, adopts the same 
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NEW-YORK, definition, and says, that simple is added to fee for the purpose 
^JjyJ^JJ^ of showing, that it is descendible to the heirs generally, without 

VavVscbtev i^^^Dt to the heirs of the body, or the like. And he uses 
▼. the terms, nmple and absolute^ as synonymous, when subjoined 

Paddock. ^ f^^ Thus, says he, the more apt division of a fee is into 
fee simple or absolute, conditional, and qualified or base. For 
the word simple properly excludeth both conditions and limita- 
tions that defeat or abridge the fee. It would be a very strained 
construction of the act of 1782, to say it only converted fee 
tails into conditional fees, as at common law. The result of 
the opinion of the Court accordingly is, that the act of 17S2 
operated prospectively, and of course extended to the will of 
Thomas Hicks ; that the fee tail general, devised to his sister, 
Mary Hicks^ was by the statute converted into an estate in fee 
simple. And if so, it is not denied but that the defendant has 
shown a good title to the premises in questicHi, and is entitled 
to judgment. 

Sp£nceb, J., dissented. 

Judgment for the defendant. 



[ * 178 ] *J. Van Vechten against Paddock, sheriff, &c. 

Process can 

cutUnoM«2!S THIS was an action of debt, jpr the escape of Isaac Itath" 
on a Sunday. Jun, from the gaol liberties of the county of Jefferson^ of which 
prisoner oiTex^ ^^^ defendant was sherifT. The declaration was in the usual 
««^i'o»» a{|«nit- form. The defendant pleaded nil deb^t, and subjoined to his 
ires^oruie^aor p^eB, B, notice, that he should give in evidence, at the trial, in 
weut beyonci bar of the action, a voluntary return of the prisoner within the 
a %undayi*tMd liberties and custody of the sheriff, before the suit was brought, 
the plaintiff, be- which notice was verified by an affidavit of the truth of the facts 
ed?on*hrsamc Staled in it. It appeared that Rathbun escaped and went be- 
day, filled up a yond the liberties on Sunday ^ the 19th September y 1812, and 
thr"herif*^r Went to Sacketts Harbor, and on the same day, while Rathbun 
the escape, and was at that place, and without the liberties, a capias was made 
the coroner, this o^t and delivered to a coroner of the county, to be served, 
was held not to before he returned into the liberties, which he, afterwards, did 
mencemeniolra ou the Same day, before the capias was actually served on the 
suit minsi the defendant, and before midnight. 

prevent' ^°his It was agreed, that if the Court should be of opinion that 
pleading a vol- the plaintiff was entitled to recover, a judgment should be 
before ^^suii entered for 939 dollars and 28 cents, with a stay of execution 

^roug-ht. (<f) 

(a) The People v. Luther ^ 1 WendeWt Rep. 42, Story v. EUiott, 8 Ccw, Rep. 27. 

Wrirrht V. J<'ifrr}j, 5 Cc\i\ Rvp. 15, aud sec DeUmtter v. Jtfi//fr, 1 irf.75. 
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for the usual time, for the defendant to collect the amount from NEW<york, 
the sureties ; but if the Court should be of opinion that the .^^^Ji^j^J*. 
pUotiff was not entitled to recover, then a judgment of non- y^,, vxohteii 
nit should be entered. v. 

Paddock. 

A. Van Vechien^ for the plaintiff. Was the delivery of the 
writ to the coroner on Sunday j a valid commencement of a 
sait against the defendant, so as to make him liable for the 
escape? The prohibition of judicial proceedings on a Sunday ^ 
is derived from the canon law, from which it was adopted by 
the English parliament. Anciently, or before the canon, all 
days, for the administration of justice, were regarded alike.f |t|o^*i6oi^3 
But the prohibition extends to judicial acts only ; not to such bi. Com. 275— 
as are purely ministerial. Lord CoJce makes this distinction, ^ &^man 
and gives the reason, in MackaUy^s case^ ^^ that no judicial act ^^coke^es. 
OQght to be done on Sunday, but minisierial acts may be law-* 
ibily ^executed on Sunday ; for otherwise, peradventure, they [ ^ 179 ] 
can never be executed ; and God permits tnings of necessity 
to be done on that day." This doctrine is also recognized in 
Wait V. The Hundred of Stoke.^ Until the statute of the § Cro. Car. 
29 Cor. II. c. 7. s. 6. arrests on a Sunday were valid. In 
regard to process, the issuing the writ is the only judicial act ; 
snd that has relation to the teste of the writ, which is a day 

in term.ll I Beeloe t. 

The act for suppressing immorality, (sess. 36. c. 34. s. 5. 2 jJH^t jup. 
N,R. L. 195.) (a) prohibits only the serving of process on i^- 
Sunday. It is silent as to the delivery of it to the ministerial 
officers. 

If the Court do not allow the issuing the writ or commence- 
nient of the action on Sunday^ in such cases, then these bonds, 
uid the law, as to escapes, will be suspended on Sundays, and 
debtors may freely go and return from prison or the liberties, on 
those days. 

There is no justice or reason in the objection. The party 
s&ys, '* It is true, I have violated my legal, moral, and religious 
obligations ; but, as you delivered your writ on Sunday, you 
ue without remedy, and I shall escape with impunity." 

Sterling, and iV. Williams^ contra. It is true, that the issuing 
the writ is the commencement of the action.lF The teste of 'i^Johm.titf 
> writ on Sunday is void ; and the act of filling it up and de- ^* 
livering it to the coroner, must be equally void. The 5th sec- 
tion of the act for suppressing immorality, declares '< that no per- 
^1 upon Sunday, shall serve or execute, or cause to be served 
or executed, any writ, process, warrant, order, &c., except in 
cases of treason, felony, and breach of the peace ; but that 
the service thereof is void." This is taken from the 6th section 
of the 29 Car, IL c. 7^ ^^nd, in the construction of that act, it 

(a) 1 R. B. C75. 
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Nfiw-YORX, has been holden, that not only the arrest^ but the whole pro 

^^Jj^lj^fJ^ ceeding is void, so as to subject the party arresting to an action 

ViH VxcHTsv ^' ^^^^ inipri8onment.t The act ought to have a liberal con- 

▼. struction, to effectuate the intent of the legislature. Process 

ff/^^^'TR means proceeding ; and in Taylor^s CBseJ[. it was held, that a 

3 Eatt, 16& * declaration in ejectment could not be served on Sunday ; for .t 

t li Mod, 6S7. is a process, though not a judicial one. So, service of a notice 

of a plea filed, on Sunday ^ was held to be void ; and Liord £/- 

lenborough said, ** All notices on which rules are made are pro- 

[ * 180 ] cess, *in respect to the subject matter ; though not with respect 

EasifUi. ' Again, the issuing of process on Sunday^ is void by the com- 

mon law. Sunday is no day in law. Dies dominicus non est 

ul^^i'ih^ yurfVtcM5.|| In Hoyle v. ComwaUis^'^ the distinction taken in 

idft! ' t hut, Mackally's case, between judicial and ministerial acts, was 

•^ overruled. 

A coroner is not obliged to receive a writ on a Sunday, It 
would be inconsistent to say, that a writ may be issued on iSitit- 
day^ when the clerk is not bound to issue, nor the officer to 
receive it, on that day. It would be against all the principles 
on which the act of the legislature is founded, to suppose the 
office of the clerk to be open on Sunday, for issuing of writs, 
and the sheriff's office open for receiving them. 

Van Vechien, in reply. The issuing of the writ being a ju- 
dicial act, must have reference to its teste, which is a day in 
term. The filling it up is an act of the clerk. The case of 
Hoyle v. Comwauis is not analogous. The time of serving a 
declaration is immaterial. It may as well be on one dky as 
another, and the party is not prejudiced by a delay ; and its 
service is tantamount to the service of a writ. In the present 
case, the delivery of the process to the coroner on a Sunday is 
a necessary act; for if it is not delivered on that day, it 
would, in effect, be useless and inoperative. To say that the 
coroner is not bound to receive the writ on a Sunday, is begging 
the question. 

Thompson, Ch. J., delivered the opinion of the Court. The 
only question in this case is, whether this suit was duly 
and legally commenced, so as to preclude the sheriff from 
pleading a voluntary return. The statute (2 N. R. L. 1 94.) (a) 
prohibiting the service of process on Sunday, does not, 
literally, extend to this case. Nor was it necessary that it 
should ; for, according to my understanding of the law on the 
subject, no process can be legally issued on Sunday. The 
same principles of policy, as well as of religion and morality, 
would interdict the issuing as well as the service of process on 
Sunday, And had not the common law made it illegal, it is 

• 

(a) 1 JR. 8. 675. 
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most likely that the statute would have also extended to this new-york, 
case. It is a maxim of the law, that Sunday is dies nonjuridu ^JJiJ?!fl^ 
(Mi. And usage, *and the history of the law, show that vaw vecutkb 
Courts cannot sit on Sunday. In MackaUy^s case, (9 Coke, v. 

68.) a distinction was taken between judicial and ministerial ^^^^^q' -i 
acts. The former, it was said, could not, though the latter L ^^1 J 
migbt, be performed on Sunday. This case, however, was 
deetded before the statute 29 Car. I., which made void the ser- 
vice of process on Sunday. In Beche v. Abpty (Sir William 
Jomes, 126.) it was said by the Court, that Sunday was not a 
Hesjuridicus for the awarding of any judicial process, nor for 
entering any judgment of record. And the awarding of pro* 
oess, and the giving of judgment, are judicial acts, and there* 
lore cannot be supposed to be done but whilst the Ck>urt is 
actually sitting. (3 Burr. 1600.) Hence it is that a writ 
tested on Sunday is considered void. 

lo the case of Taylor fy Philips, (3 East, 156.) Lord EUenr 
borough said, the statute 29 Car, I. was founded on public 
policy, and the regularity or irregularity of the proceedings 
cootrary to it, could not depend on the assent of the party, or 
be waived by him. And if considerations of policy are to be 
taken into view, they will apply with equal force to the issuing 
of process. For this may, and, indeed, in judgment of law 
most, necessarily impose upon the officers of the Court the 
doty of keeping their offices open on Sunday. The clerk, if 
called upon, would be bound to issue the process, and thi 
coroner bound to receive it. For if it is the right of the party 
to issue process, it is the duty of the officers of the Court to 
lead him their aid, if necessary. If it depends on the will and 
pleasure of these officers whether they will lend their aid or 
not, parties may not be placed on the same footing with respect 
to their remedy against a sheriff in cases like tbs. Although 
it has been repeatedly said by this Court that the issuing of the 
writ is, to every material purpose, the commencement of a suit ; 
(3 Johns. Cas. 146. 1 Caines, 71 .) ^et this must be understood 
u applicable to cases where the writ might be executed, or 
some efficient act done under it, which could not have been 
done here, as it is not pretended that it could have been served 
on Sunday. The Court are, therefore, of opinion, that there 
was not such a commencement of a suit against the sheriff as 
to deprive him of the defence set up of a voluntary return of 
the prisoner. A judgment of nonsuit must be entered, accord- 
ing to the stipulation in the case* 
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NEW-YORK, 
May, 18UL 

_ Y. *Jackson. ex dem. Ai^derson and another, against 

M'Leod. 

Where A. THIS was an action of ejectment for a lot of land in New 
IS^iaod"©? ^^S^* *^"d was tried at the Orange circuit, in August^ 1814. 
B. for a mr, The premises were purchased by the lessors, at a sheriff's sale, 

wV^e ttSni ^^ ^^^ ^^^^ ^f ^® sheriff to them, dated the ist of January, 
and holds oyer 1810, was produccd, as wcIl as the execution, under which the 
traaot^t suffer^ Sale was made. A witness testified, that on the 1st of May^ 
ance, and not 1810, Andersofi, and the defendant, informed him, that the 
entitled^ to no- defendant had hired the premises in question from A, for one 
And in an ac- year for the sum of 100 dollars. The defendant desired seca* 

meni**^a«LMi "^^ ^^™ ^' ^^^^ ^^ shouW uot sufTer, in case he should be 
him, he ^not Compelled to pay the rent to any other person than the plaintiff, 
quettilw'^ Um *^^ ^^^ witncss becamo security for that purpose. And the 
tide of B., or to defendant, on the same day, or the day after, took possession, 
another. T<o ^ ^^ Written agreement was shown. The plaintiff having rested 
his cause on this evidence, the defendant objected that he had 
not produced sufficient evidence to show that the defendant had 
acknowledged A, for his landlord, so as to entitle the plaintiff 
to recover : And that, at all events, the defendant could only 
be considered as a tenant at will, and therefore was entitled to 
Aiotice to quit, which had not been given. The judge overruled 
the objection. The defendant then offered to prove, that after 
the agreement above mentioned with A,, he entered on the prem- 
ises under a lease from Robert Roberts, who claimed title to 
the premises, and with the knowledge of the lessors ; and that ^ 
at the time of the sale by the sheriff, the premises were in ' 
possession of one Denniston, who held adversely to Johnson, 
against whom the execution issued. But the judge overruled 
the evidence, and, under his direction, the jury found a verdict 
for the plaintiff. « 

A motion was made to set aside the verdict, and for a new 
trial. The case was submitted to the Court without argument. 

Per Curiam. The motion for a new trial in this cause must 
be denied. The defendant entered into the possession as 
tenant to the lessors of the plaintiff, under an agreement for 
the premises for one year, at $100 rent. The agreement is 
fully established, and it is necessarily to be inferred, that the 
[ * 183 ] ^defendant entered under this agreement, for it was on the 
same day, or the day afler it was made, that he took possession. 
This was in the spring of the year 1810; and he has con- 
tinued in possession ever since. No notice to quit was neces- 

(a) Vid. Jackion v. Stiles, 1 Cowen, 575. NickoU v. WiUittmu, 8 Co»en, IX See 
also, 1 Johnt. Cat, 1S3. 4 Johns. Rep. 150. 
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flDj : there is no evidence of any payment of rent, nor of any NGW-york/ 
act d<Mie by the lessors of the plaintiff after the expiration of ^^^^l^^fj^ 
tbe year, recognizing the defendant as their tenant, so as to wickham 
make him a tenant from year to year. But having held over v. 

after the expiration of his term, he is a tenant at sufferance, ^^^*^^^- 
and not entitled to notice to quit. The testimony offered on 
tbe part of the defendant was properly overruled. For the 
defendant having taken a lease under the lessors of the plain- 
tiff, he was thereby estopped from setting up a title under any 
other person. He was bound first to restore the possession to 
his hndlords, and then the rights and claims of others to the 
premises can be tried. 

Motion denied. 



WicKHAM against Freeman. 

THIS was an action of trespass quare clausum fregit, &c., tte ptSSr^'let 
m the town of Spaffordy for cutting and carrying away hay and tbe ukus in quo 
corn, <&c., and for cutting and destroying apple trees, &c. The ^y^^^' Jj^' ihai 
defendant pleaded the general issue* At the trial, before Mr. ^' entered uu- 
Justice Piatt yBt the Onondaga circuit, in June, 1814, the plain- ^ ^^ 'SJ«| 
tiff offered to prove, that in 1812, he leased the premises, by and then quitted 
parol, to Abel Ammiden, for one year, to the 1st of Aprils 1813 ; J!^ ^hT^ffi 
that the lessee entered into possession, by virtue of the agree- tiff afterwards 
ment, as his tenant, and held over until September ^ 1813 ; and ^?°^sufiicien' 
whilst he so held over, the defendant committed the trespass, to embie tbe 
&c. This evidence was objected to by the defendant, and SiSntain an ac^ 
overruled by the judge. «»» of irespas* 

The plaintiff then offered to prove, that soon after Ammiden ^^ ^agBiut 
quitted the possession, the plaintiff re-entered, and that between ^-.^^ cutUng 
*the time when Ammiden so quitted the premises, and the time ^ r # YsT f 
of the re-entry of the plaintiff, the defendant conunitted the vwij com, sJ 
trespass, &c. This evidence was also objected to by the de- 5*^,***® '"^ 
fendant's counsel, and overruled by the judge. The plaintiff between'^^the 
was, thereupon, nonsuited, with liberty to move the Court to time of his quit- 
set aside the nonsuit, and for*a new trial. sj^^ L^^'Se 

The case was submitted to the Court without argument. ^«p .^^ ^^ 

^ plaintiflTt re- 

entry. 

Per Curiam. The motion to set aside the nonsuit must be To maintMu 
denied. In the case of Campbell v. Amoldy (1 Johns. Rep. pi^ot^^^must 

show an actual 
poeaession of 

^pranitet; or that he is entitled in remainder or reversion, oris case the premises are Taeant,that 

he hM the legal title which draws it to the possession, (a) 

(«) Tid. Vwoey T. Offtom, 4 Com. Rep. 329. MoMbrouek ▼. Bchocnmaker, S Cow. Rep, 346. 8ime 
•M T. Towmkme, 9 Jotmt, Rep. 61 . S. C. in Error, llJd, 669. IhibbeU v. Rochester, 8 Cowen, llff. 
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NEW.TORK, 512.) the Coort 8ay> the rule appears to have been long and 
^^JjJj^^J^ well settled, that there must be a possession in fact of tl^ real 
WicKHAM property to which the injury was done, in order to entitle a 
V. party to maintain an action of trespass quare clausum /regit, 

Frkkmav. rpj^^ plaintiff does not bring himself within the provisions of 
the act, giving the action of trespass to a remainderman or 
reversioner, notwithstanding any intervening estate for life or 
years. (1 N. R. L. 527.) {a) He showed no title whatever, 
except a bare possession of bis tenant, for one year. He could 
not, by this, be said to be seised of an estate in remainder or 
reversion. For aught that appears, his interest in the land 
commenced and ended with this one year's possession, until 
after the trespass for cutting and carrying away the corn was 
committed : and if so, he had no estate either in remainder or 
reversion ; and it was incumbent on the plaintiff to show, that 
he had an estate of one or the other description, to bring him- 
self within the act ; and besides, the intervening estate had 
ended before the trespass w^ committed. Under these cir- 
cumstances, he could not maintain trespass for cutting and 
carrying away the com. Nor is his right to maintain the action 
for cutting down the fruit trees better supported. At the time 
that was done, the lociu in quo was vacant, and in the actual 
possession of no person. And the plaintiff did not show, in 
himself, any title which would, in judgment of law, draw after 
it the possession. For any thing that appears, he entered 
-without title, after the possession was abandoned by his tenant. 
The plaintiff could not be said to be disseised by his tenant ; 
and even if he was, his re-entry would not relate back so as to 
give him an action of trespass against a stranger; for it is a 
general rule, with respect to the doctrine of relation, that it 
shall not do wrong to stransers. (3 Cortitet, 262.) And it is 
[ * 185 ] expressly laid down in BoM, (2 Roll. Ab. 553. *6 Bac. Ab. 
566.) that the disseisee of land cannot maintain trespass quare 
clausum fregit^ for an injury done thereto, betwixt the time of 
his disseisin and his reentry, for he does not, until a re-entry 
be made, regain the possession in fact of the land. 

Motion denied. 
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NEW-TORK, 

May, IBlb. 

Jackson, ex dem. Roman and others, against Sidney. v. 

THIS was an action of ejectment, tried before Mr. Justice in ejectmeiit, 

fptes, at the Schohane circuit, in 1813. *^f^^^ ^^^ 

The declaration contained separate demises to each of the erai lesson 
fcor lessors ; and, at the trial, the plaintiff offered to show a title jJe^d^ialmiiair 
m each of the lessors to four separate lots in the subdivision of and the plain- 
peat lot No. 137. This evidence was objected to by the de- ^^^ ^ve^ 
fendant, on the ground, that the lessors of the plaintiff could evidence ihe 
Dot recover on their separate titles ; and the plaintiff was called JJ^^^Se^sevewS 
on by the judge, to elect which of the lessor's rights he would lesson to sepa- 
rely on ; and the plaintiff accordingly elected to proceed for lot ^,^Sw ^'^'iJ 
No. 2, owned by Knox^ one of the lessors. Evidence was then question, and 
given on both sides, and a verdict was taken for the plaintiff, S3p[*(jp****' 
sobject to the opinion of the Court on a case, which was sub* 
mitted without argument. 

Per Curiam. The declaration contains separate demises 
from each lessor ; and upon the trial it was offered, on the part 
of the plaintiff, to show a separate title in each lessor to a dis- 
tinct part of the premises in question ; and this was objected to 
and overruled by the judge, and the plaintiff compelled to elect, 
and proceed upon one count only. Had the lessors been ten- 
uis in common of the premises, there could be no doubt but 
that they would have had a right to recover the whole, if they 
could have shown a title to the same. And there can be no 
good reason against their showing a separate title 'in each to a 
distinct part. It cannot subject the defendant to any inconve- 
nience, or operate as a surprise upon him ; and the costs to 
which he may be made liable, on a recovery against him, will 
*be much less than if four separate actions were brought. It [ ^ 186 ] 
i$ a coarse, therefore, that ought to be encouraged, as it pre* 
vents multiplicity of suits. A new trial must, therefore, be 
awarded, with costs, to abide the event of the suit. 

New trial granted. 

M Vid. Doe, ex dcm. Marston, t. Btit2er, 3 WefuMP* Rep. 149. Dan ▼. Brown, 4 
^- Rfp. 483. Vid. also, WhiU v. PickertHg'M Letttt, 12 Serg. and RaitU, 4S5. 1 
"<W'« Pr, S2l. 
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NEW-irORK, 
May, 1815. 

^v. Palmer against West. 

West. ^ 

Where A. IN ERROR, OH Certiorari, from a Justice's Court fVest 
^red amare of brought a Special action on the case, in the Court below, against 
ed' away ^ from Palmer, and declared that he, West, about the 1st of October, 
^?A f^**«"»®» 1813, hired a certain mare of one James Latson, and that the 

or.il., and came .iri^« • i • ^ ^i^ 

into the posses- mare Strayed from his possession, and came into the possession 
tton of c, by ^f q^^ JNewby\ and that while in his possession, Palmer claimed 
D.l^^yZo luS and took the said mare, as the property of some other person, 
i^en her up, anj gold her, whfereby he, the plaintiff, was put to great e.x- 
ber'as ibe^p^p^ pcuse in Searching for the mare, and had to pay for her twenty- 
erty of a third two dollars and fifty cents. Palmer pleaded not guilty as to 
Eadrt^tamare. the Selling the mare, and a justification as to the other matters ; 
b^** ^ ^ *"^ ^^® cause was tried by a jury. From the testimony it 
to searcli'ibr,) appeared that West hired the mare from Latson for a few days ; 
and A. brought that shc Strayed away from his possession, and was taken up 
case, a^nst by Newby, and remained in the possession of Newby for three 
^" fn'^^'^th^ih' ^^^'^^ > ^^^ ^^^^ while in his possession, Palmer, who had been 
reqiiifitM of requested by one Deyo to look out for a stray mare which he 
c«rnin"*^^tr*^**° had lost, claimed the mare in question, as answering the de- 
it wa^Lid,?^at scription given by Deyo, but on further inquiry he found that 

c"cam?wjthr '^ ^^ "^' ^^^^ ^^^ ^^ ^^^^ advertised her, and let one Fer 
the act, which Valen have her to keep ; and some time after, Latson came 
Uonabie'^ ''"t? ^^^ ^^^^ ^^^ away. It appeared also that all the expenses 
piaintiff'havip^ incurred by West in searching for the mare, accrued while she 
*"**"b"^"°"*' was in the possession of Newby, and before Palmer had taken 
itgence, coufd her. There' was a good deal of contradictory evidence, whether 
acUon'^Sl^dthat ^^^^^ ^^^^ ^^® mare or not: several witnesses swore that he 
as his special had Confessed to them that he had sold her to Ver Valen, but 
cmS^?^ before ^^^ Vakn swore that he never had ; and it appeared that she 
the mare came was delivered up to Latson immediately on his claiming her. 
[*187] It appeared that West paid ^Latson twenty-two dollars and 
i?on*of ?*The ^^^ cents, and was at some other expense in searching for the 
action, if 'sus- mare. It is, however, to be inferred from the evidence, that the 
cooid only *be ^^^^^ ^^ property still remained in Latson, for the mare was 
brought by B.. proved to be worth fifty dollars, and Latson came and took her 

the maw.*' ^^^^^ *^^"^ ^^^ ^^^^^' The jury gave a verdict for the plain- 
tiff for twenty-five dollars, on which the justice gave judgment. 

Per Curiam. This suit was not attempted to be supported 
as an action of trover, but as a special action on the case foi 
negligence in not complying with the requisites of the act con 
cerning strays. (2 N. R. £#.231.) (a) It was necessary, there 
fore, for the plaintiff to show, both the negligence and the injury 
sustained by him in consequence thereof It may very well be 

(a) I R, S. 351. 
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questioned whether the defendant could be considered as coming new-york, 
vithin the act. The mare did not come into his possession as ^'^^' ^^'^' 
a stray ; he claimed and received her as the property of Deyo ; 
but admitting that after he discovered that she was not, he was 
bound to treat her as a stray, and that he did not comply with 
the requisites of the statute, the plaintiff has sustained no in- 
jury in consequence of it. All the trouble and expense incur- 
red by him was whilst she was in the possession of Ntwby^ and 
hb claim, if any he has, must be against him. The special 
property or right of possession in West did not, according to 
the proofs, exceed five or six days; and this time expired 
long before the mare came into the possession of Palmer; and 
if he is answerable to any person for negligence in not com- 
plying with the requisites of the statute, it must be to Latson^ 
who was the owner of the property ; the recovery, therefore, 
in this action, cannot be sustained, and the judgment must be 
reversed. 

Judgment reversed. 



'Cook against Sarah Husted. 



[•188] 



IN ERROR, on certiorari^ from a justice's Court, in the Wbereamoihcr 
county of Dutchess. Sarah Husted, the plaintiff below, sued ^v^/fher .olT 
Cook^ and declared against him or work, labor, and services uie chUd, no 
performed by a negro girl, alleged to be her property. The ^^y^^i ^ 



defendant below pleaded non-assumpsit. 

It was proved on the part of the plaintiff, that the girl was 
bom the slave of Mary Pugsley, of whom the plaintiff; two or 



the btrth of tbv 
child, it con- 
tinued with and 
wasi under the 

three years before the trial "had purchased her, and that Mary ^;ttol,but^ 
P^gsley, until the time of such sale, had the entire and exclu- called ' in the 
»ive control of the slave ; and it appearing, from the confession ^jjj ^"^ 
of the plaintiff, in a conversation with the witness, that a bill was held not to 
of sale had been given, the defendant called upon the plain- ^ere^tein/no 
tiff to produce it, which was accordingly done. The defendant delivery ofpoe- 
then contended that it must be proved by one of the subscri- **\nlS^"^ 



penon employi 
the slave of 
another, the law implies a promise to pay the master for the services of the slave. 
Where, in a jostice's Court, it appears tnal the subscribing witnesses to a deed, reside neither in the 
(woiy ia which the cause is tried, nor in the acjjoiaing^ counties, it wUl be sufficient to prove the hand- 
writing of the erantor. 

Where the defendant gives in evidence a conversation between the plaintifT and a witness, in which 
(he piainiiff declares that the sttbscribin|f witnesses to a deed, reside in another counfy, this is sufficieat 
evidence of ihe fact of the non-residence of the Witnesses in the county in wh^ch the cause is tried, to an- 
thorize tlw justice to admit other evidence of the execution of the deed. 

. («) Delhrerr is necessaiy to consummate a gift, Orwugiae v. Ardm, 10 Jpkiu, Mn, 993. JUI v. Gic, 18 JH. 
!«. WWftev. irri/»e,lC«s»aa,69e. « » "^ -^ 

163 



188 CASES IN THE SUPREME COURT 

NEW-YORK, bing witnesses ; but, on its being proved, by the witness to the 
^^^J^J^SJ^ above-mentioned conversation, that the plaintiff had told him 
Cook ^^ ^^^ subscribing witnesses resided in Westchester county, 
V. and the witness also stating, that he had been informed, from 

usTKD. Qijjg, sources, that they lived there, and that he knew no such 
person in Dutchess or the adjoining county, the bill of sale, al- 
though objected to, was admitted to be read in evidence, after 
the handwriting of Mary Pugsley had been proved. The de- 
fendant below claimed to have purchased the slave from Israel 
Pugsley f a son of Mary ; and Israel Pugsley being called as a 
witness, swore, that when he was about fourteen years old, his 
mother told him, that if he would procure the women to assist at 
the birth of the child, she would give him the child, but whether 
he did so or not did not appear ; that the child was always 
called his in the family, though his mother had the control 
over it It was proved by other witnesses, that the child was 
called IsraeVs in the family. It appeared that the slave was in 
the defendant's service about a year and a half, and some evi- 
dence was given to show that her service was not worth more 
than her living. The justice gave judgment for the plaintiff 
for ten dollars. 

[ ♦ 189 ] *Per Curiam. Whether the allowance for the service of the 

negro girl was not more than she earned, is an inquiry which 
we do not enter into. That was a matter proper to be deter- 
mined by the Court below, and of which the magistrate was 
the fit and proper judge. If the slave was the property of the 
plaintiff, the law will raise an implied promise on the part of 
the defendant to compensate her for the services of such slave. 
Both parties claim under Mary Pugsley, as once being the 
owner of this slave ; and there is no sufficient evidence appear- 
ing on the return to show that she ever parted with her right 
to Israel Pugsley, under whom the defendant claimed. He 
could not be considered as a purchaser, no consideration what- 
ever having been given by him, and he acquired no right to 
the slave as a gift, A delivery of possession was essential to 
change the property, and this never took place ; for it appears 
from the testimony on both sides, that Mary Pugsley continued 
to have the entire and absolute control of tlie slave, until 
she sold her to the plaintiff; and the only question, then, is, 
whether the plaintiff gave sufficient evidence of her right and 
title to the slave. 

It is unnecessary here to say, whether the plaintiff was bound 
to give any evidence whatever of the execution of the bill of 
sale, it having been produced in consequence of being called 
for by the defendant ; because, admitting it to be necessary, it 
wtis sufficiently proved. The absence of the subscribing wit- 
nesses, beyond the control of a subpoena from the justice, was 
bufficiently shown. The declaration of the plaintifl*, as to their 
place of residence, when forming a part of the conversation in- 
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quired after by the opposite party, was competent evidence ; new-york 
bat the witness went Airther, and proved the residence of the ^^^^ ^^^^* 
witnesses in Westchester county, by the information and report ^^'^i^^^^^^ 
from other sources. The absence of the witnesses beyond the v. 

jurisdiction of the Court, and the handwriting of Mrs. Pugsley Woop» 
being proved, was sufficient to authorize the reading of the bill 
of saie in evidence, which, according to the return, vested the 
tide to the slave in the plaintiff. The judgment must, therefore, 
be affirmed. 

Judgment affirmed. 



*Tdcker against Woods. [ • 190 ] 

THIS was an action of assumpsit^ tried at the Oneida circuit, Where j. t\m 
in June, 1814, before Mr. Justice Van Ness. which*^' d^^ 

The plaintiff gave in evidence the following memorandum : — claret he woi 
** I will sell my dwelling-house, tan- works, and all the buildings ^^J^£[ ^ 
belonging thereto, for five thousand dollars, payable as follows : certain price, 
one thousand dollars on taking possession, and one thousand ^;J ^miMsU 
dollars annually thereafter, until the whole is paid ; secured by Uon, and not a 
bond and mortgage, or other good security, until the whole is ^^{^j^ the 
paid ; and will give possession of the house and part of the tan- promise of one 
works on the 1st of October next; or, I will take of Mr. David Sde«5o^oftK 
Tucker, of Whiteborovgh, all his landed property, consisting of promise of the 
nine acres of land, lying on both sides of the road, near Whit- ^^^^"^ 
9xnCs MiUs in Whiteborough, with all the buildings, and appen- eoncorrent and 
dages in good order, for 4,500 dollars, towards my said works, b^iy^^^'LrtiS 
uid have the possession of his, when he takes possession of at the same 
nine, and pays me, or secures it on interest for one year, the ^"if Jt^^e time 
five hundred dollars, for odds. This proposition shall be bind- of a contract for 
ing on me until the first dayof January next Oreenbush, Se^f {^ 
October 13, 1807. John W. Woods." onutandia^. 

The plaintiff proved by a witness, that in December, 1807, J^^^ ^ 
he went to Greenbush, and informed the defendant, that he had vendee, the 
come to fulfil the agreement on his part, and was then ready to JSl^butmiMf 
convey the land at Whiteborough, and to secure the 500 dollars rescind the con- 
fer the difference, according to the terms of the contract ; and or** n^ bdmr 
demanded a performance of ihe defendant, on his part ; but in a situatMa 
<he plaintiff did not tender or offer a deed for his land, nor say !^faue.%r* 
that he had a deed ready ; nor did he tender any sum of money 

(«) Knp r. Ooodrick, infra, 397, Ace. 

ih) Grettt V. Gretn, 9 Cms. Rep. 46. Ellit v. HoaHfU, 14/oftfu. Rep. S6S. FuUer 
V. Huhhard, 6 Cowen, 13. 
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NEW-YORK, for the 500 dollars. The defendant said he had ehanged his 

May, 1816. mind, and refused to do any thing in the business, and said that 

TocKiR ^^^ plaintiff must seek his remedy. The defendant made no 

V. objection to any encumbrance being on the plaintiff's land, but 

Woods. absolutely refused to perform the agreement. 

The defendant's counsel moved for a nonsuit, on the ground 
that the writing produced was not a contract, but a mere prop- 
osition, without consideration or reciprocity, which might be 
rescinded by either party, at his option ; but the judge over- 
ruled the motion. The defendant then proved, that, at the 
[ * 191 ] *time of the proposition or contract, there was a tenant on the 
property of the plaintiff, under a lease, and that about two years 
of the term was unexpired ; and that the tenant was in posses- 
sion in DecenAer, 1807, when the plaintiff offered to convey, 
and demanded a performance of the contract on the part of the 
defendant. 

The judge charged the jury, that if there was an outstanding 
lease on the plaintiff^s property, which would have prevented 
his giving possession, in case the defendant had been willing to 
carry the contract into execution, the plaintiff was not in a sit- 
uation to convey ; and if they should be of that opinion, ihey 
ought to find for the defendant. And the jury found a verdict 
accordingly, for the defendant. 

Kirklandy for the plaintiff, contended, that the memorandum 
contained every requisite of a contract, or agreement. The 
terms were explicit, it was reciprocal, and there was a consid- 
eration. He cited 2 Veseyyjun, 440. 2 Cainesy 117. 3 Johns. 
Cases y 62. 3 Johns. jRep. 210. 7 Veseyjun. 265. 9 Vesey, 
jun. 357. 5 Vin. Ab. 527. 

N. fViUiamSj contra. In the case of Taylor v. Stibbert^ (2 

Vesty^jun. 437--440.) the purchaser knew of the lease, at the 

time. The lease was an encumbrance, and the vendee was not 

fti) ^^869*^2 bound to accept a deed, until ail encumbrances were removed.f 

cSiufnonCan- But here was no contract. It was a mere naked proposition, 

S"^' ^ut^ without any consideration. And the plaintiff had an option, as 

lI 0f vIvS* ^o performance. The defendant was not bound; the plaintiff, 

^^* therefore, could not be held liable. There were not mutual 

promises, nor any consideration to support a contract. Both 

} 3 Ttrm Rep, promises must be concurrent, and equally obligatory .j: 

653. 1 Caifut, 

1 ChutJt 'ri ' Per Curiam. It might well be questioned, whether the mem 
c^* i£n^* orandum, which is set up as the contract between these par- 
' ties, and upon which this action is founded, is not void for want 

of consideration. It would seem to be a mere proposition, on 
the part of the defendant, and without mutuality. Nothing was 
to be done by the plaintiff; it was optional with him whether 
he would comply or not, on his part, and the defendant de- 
rived no benefit or advantage whatever from the proposition. 
IG6 
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Jackson 

V. 

Hasbroucr. 

[*192] 



Tke case of CooTc v. Oxley^ (3 Term Rep. 653.) is very much new-york, 
io point ♦to show the contract void. In contracts, where the *'*>' '^^^• 
promise of the one party is the consideration for .the promise of 
the other, promises must be concurrent and obligatory upon both 
at the same time, (i Chiity, 297. 1 Caines, 594.) But the 
ground upon which the judge, at the trial, put the cause, is per- 
fectly conclusive. For, admitting there was a consideration, 
and that the plaintiff was bound on his part, yet it appearing by 
the evidence, that he was not in a situation to perform, the 
contract might be rescinded by the other side. (2 Com. Con, 
9L 58, 59.) The proof in the case shows conclusively, that 
the property to be conveyed by the plaintiff to the defendant 
was under lease, and that the term would not expire until long 
after the bargain between these parties was to have been con* 
sanmiated ; and this brines it within the principle decided by 
this Court, in the case of Jackson v. Wass^ (11 Johns. 525.) 
The motion for a new trial must, therefore, be denied. 



Jackson, ex dem. Bush and others, against Hasbrouck. 

THIS was an action of ejectment, for a farm in Marbktown, 
in Ulster county, and was tried at the Ulster circuit, in Novem* 
4er, 1812, before Mr. Justice Van Ness. 

A witness for the plaintiff, aged 70 years, testified, that he 
was well acquainted with the premises in question, which be- 
longed to Simeon Van fVagenen, who died seised thereof in 
1760, leaving three sons and five daughters. That Van Wage* 
nen made a will, which was in the possession of his children 
after his death, by which he devised to them, respectively, his 
real and personal estate, and which they held according to the 
will. Hendrick Bush married one of the testator's daughters, 
and he and Garret^ the son of the testator, were in posses- 
sion of the premises, being 200 acres of land, until Bush sold 
them, in 1764, to Jamei Van fVagenen, Bush told the witness, 
that he held under the will, and was to have the land during his 
wife's life, after which it was to go to his children. Many 
years ago, Hendrick Bush and James Van Wagentn called on 
Matthew Cantine, and requested him to draw a deed of the 
^premises from Bush and his wife, to James Van Wagenen ; 
and Cantine said it would do no good to draw the deed, un- 
less the will of Simeon Van Wagenen was destroyed. The 

(a) Vit). Jackson v. BeUs, 6 Cow. Rep. JTI. Dan v. Brovniy 4. Rid, 491. Jackson ▼. 
^rietf 16 Johns. Rtp, 195. Jackson r, Koot, 18 Jofma. JUp, 60. 
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To entitle a 
party to give 
parol evidence 
of the contents 
of a will, al- 
leged to be de- 
stroyed, where 
there is not con- 
clusive evi- 
dence of its ab- 
solote destruc- 
tion, the party 
must show that 
he has made 
diligent search 
and inquiry af- 
ter the win, in 
those places 
where it would 
most probably 
be found, if 
in existence, as 
in the office of 
the surrogate 
of the county, 
where tho tes- 
tator died, or in 

[*193] 

the office of the 
indge of pro- 
bates, or or tke 
executors, (a) 
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NSW-TORK, witness further stated, that there were three witnesses to the 

yJJ^^l^^i^ will, and that he had heard it read ; and that Matthew Cantine 

Jacuov ^'^ ^^ ^^ ^ S^^ ^^" ' ^^^^ James UamiUon^ who drew ihe; 

▼. will, was alive, and then in Court ; and that the only surviving 

Hasbmocs. ^jJjJjj ^f ^^ testator was then 90 years old. 

Another witness testified that Bush and his wife, and Johan- 
nes Van Wagenen, told him, that the will was at Peter Her^ 
mance^Sj who married a daughter of the testator. Garrit Van 
Wagenen told him the will was gone, but where he did not 
know. On his cross-examination, he said, a copy of ihe will 
was with Peter Hermance, and that Bush and James Van Wa- 
genen said the will was destroyed. 

The deed from Bush and his wife, to James Van fVagemn, 
was produced^ and was dated the 27th Juney 1784, for the 
premises in question ; a witness testified that when Cantine was 
applied to to draw the deed, a difficulty arose about the exchange 
of farms between Bush and his wife, and James Van fVageuen, 
on account of the provisions in the will. 

Another witness, testified, that H, Btuh, in his lifetime, re- 
peatedly said, that he and James Van Wagenen destroyed the 
will, at the time they exchanged fenna. The children of ff. 
Bush are the lessors of the plaintiff. 

The defendant proved, that James Van Wagenen was in 
possession of the premises, and was afterwards convicted under 
the act of attainder, in August^ 1781 ; and the premises in 
question were, in February y 1782, conveyed by the commis- 
sioners of forfeiture, to Cornelius E. fVynkoop, who, on the 
10th April J 1782, conveyed the same to Isaac Hasbroucky who 
died about twenty-five yeajrs ago, and bis son, the present de- 
fendant, entered, and has since continued in possession. 

The judge charged the jury, that it was questionable whether 
there was suflicient evidence of the execution of the will, to 
show its existence as a good and valid will ; but, without giv- 
ing any opinion on that point, he thought there was not suffi- 
cient evidence of the destruction or loss of the will, to allow 
parol evidence of its contents to be given ; and whether the evi- 
dence of the possession of the defendant and his ancestor, was 
not sufficient to bar the plaintiff, notwithstanding the evidence 
[ * 194 ] of the ^confessions of those under whom he claimed, was a ques- 
tion of fact for the jury to decide. The jury found a verdict 
for the defendant. 

A motion was made to set aside the verdict, and for a 
new trial. 

L. Elmendorfy for the plaintiff. 

Sudamy contra. 

Per Curiam. The motion for a new trial must be denied. 
The only question in the case is, whether there was such evi- 
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Motion denied. 



STETEIfS 
V. 

Howard. 



deooe of the loss of the will of Simeon Van Wagenen, as to au* new-Vork, 
thoriae the admission of parol proof of it. The witnesses who ^^y* *^^^- 
speak of the acknowledgments and declarations of the Van 
nagencTUy as to the loss of the will ; are inconsistent and con- 
tndjctory. They would seem, however, to trace the will, or 
a copy of it, into the possession of Peter JSermance. But there 
was no proof of any inquiry having been made of Hermance for 
it. The testimony does not warrant the conclusion of an ab- 
solute destruction of the will ; and it was therefore necessary 
to show, at least, reasonable diligence to find it, before parol 
proof of its contents could be admitted. It was incumbent on 
the party to have made examination, in the office of the surro- 
gate of the county where the testator died, or in the office of the 
ittdge of probates, or to have made inquiry of the executors, if 
Known. Nothing of this kind appears to have been done. And it 
woold be too loose and dangerous a rule to admit parol proof 
of a writing, without more satisfactory evidence of its not being 
in the power of the party to produce the instrument itself. 



•Steviws and Hoag, Overseers of the Poor of the town [ • 19S ] 
of Dover, against Loretta Howard. 

IN ERROR on certiorari. Loretta Howard brought an vniere an order 
action of assumpsit in the Court below, against Stevens and ^^ filiation and 
Boag^ overseers of the poor of the town of Vover, and declared ^"been^nTade 
^nst them, on a promise to pay the plaintiff for the mainte- ^y l'^® ^^^^^ 
nance and support, by the plaintiff, of two bastard children, taiitrratber'l^f 
at the instance and request of the defendants. The defend- * j"*^*^**^'{!j 
ants pleaded the general issue ; and the plaintiff then gave baa been rap- 
verbal notice to the defendants, to produce two certain orders P*^^. »"«* 
concerning two certain bastard children born of the body of the HHT^motber, an 
said L. Howardy the plaintiff below. The defendants objected to ^c\i<m of as- 
the notice as being verfra/, and void for uncertainty. The justice ii!^™^^t °he 
gave no decision on the point, but the cause was adjourned, o^erseera of jho 
and a venire issued. On the day of the trial, which was in ^li^r, /or tbe 
January^ 1814, the plaintiff renewed the call for the orders in mwntcnance 
the same words as before, or that she be permitted to give ^ c^S^ln^- 
parol evidence of their contents : the same objection was again <>"* ^^omng an 

^ ° express prom- 

ise to paj her 
for the support of it ; or that the overseers had received money under the order. 
And in such action it is competent for the defendants to show, that the child had no settlement in 
m town in which they are overseers, nolwithstandin|^ this order of the justices was granted on their 

(a) Vid. Domly v. RockftUer, 4 Cow. 253 S C. in Error, 8 Cmoen, 623. 
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NKW-YORK, made by the defendants, but was overruled. Parol evidence 
May, 1815. ^^g ^j^^jj given q[ ^j^ order made by two justices, in March or 

STETBMt -^P^ly previous to the trial of the cause, against one Justice 
V. Bondy for the maintenance of a bastard child, born of Loretta 

Howard^ directing him to pay fifty cents per week, which n%- 
der was said by the witness to be in the common form : also, 
of another order made in November preceding, against the said 
Bond, directing him to pay to the overseers of the poor of the 
town of Dover, sixty and a half cents per week, toward the 
maintenance of a bastard child, &c. It was also proved, that 
the plaintiflf took care of the children, but how long, did not 
appear. The defendants offered to prove, that these children 
were not paupers of the town of Dover ; but the evidence w^as 
refused, on the ground that the orders were conclusive as to the 
fact, as they were made on the application of the overseers of 
the poor, and were not appealed from. The jury gave a ver- 
dict for the plaintiff, for 25 dollars. 

Per Curiam, • There is no proof whatever appearing upon 
the return, to show that the bastard children were put iilto the 
[•196 ] ^keeping of the plaintiff by the defendants, or that there was 
any express promise or engagement, on their part, to pay her 
for their maintenance ; nor is there any evidence that the de- 
fendants had received any money directed by the orders to be 
paid for the purpose of the maintenance of the children ; and 
the law will not raise a promise upon the mere naked fact, that 
orders were made out, admitting such orders were sufficiently 
proved. This is imposing no hardship upon the mother ; she 
is not bound to keep the children ; she could, at any time, 
throw them upon the overseers of the poor, unless she had 
made a contract to keep them ; and, if so, she was bound to 
show it, in order to make the defendants personally liable. 
Besides, it was incumbent upon the plaintiff, to show that these 
children continued chargeable to the town ; for the order, if in 
the usual form, only directs the payment of the weekly allow- 
ance, so long as the bastard children shall be chargeable to the 
town : so, that it is not necessarily to be inferred that the over- 
seers had received the money upon the orders ; and the de- 
fendants offered to prove, that the children were not paupers 
of the town of Dover, which was overruled. By this we are 
to upderstand, they offered to show that the town was not 
chargeable with their maintenance. There certainly could be 
no objection to such proof, if made out legally. In what way 
it*was intended to be made out, does not appear. If the town 
was not chargeable, the law would certainly raise no obligation 
upon the overseers of the poor, to defray the expense of their 
maintenance. The judgment, must, therefore, be reversed ; 
and we give no opinion as to the sufficiency of the notice to 
produce the orders. 

Judgment reversed. 
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•Van Santwood and another against Sandford. wood 

Sand FORD. 

THIS was an action of covenant. The declaration con- in an action 
tained four counts. The fourth count, that certain differences musTbT^icr* 
having arisen between the plaintiffs and one Isaac Newton, red, that the 
they, on the 22d of March^ 1814, entered into articles of J^cl^L" Ukh 
agreement, in the words following : (setting forth the agree- the suit is 
ment to submit to arbitration verbatim.) " And hereupon the ^'^\y ^S^ 
said defendant, on the 24th day of March, in the year afore- defendant : it is 
said, entered into a guaranty, covenant, and agreement, in the Jtote"^hai°\he 
words and figures following," to wit: (setting forth the agreement defendant made 
of the defendant i7er6artm:) and which concluded in the following Si^ibT^Wot^ 
words : ''signed and sealed the 24th day of March, 1814. Ste- and figures foi- 
phen Sandford, (L. iS.)" And by which the defendant guaran- ISf'it^orth,' 
tied the performance of the award of the arbitrators on the part verbatim, wiui 
of Newton, to the amount of 800 dollars. The plaintiffs, in this ^^ ^'""^eM 
Coart, then stated an award of the arbitrators, that Newton whereof, i have 
should pay to them 680 dollars and 36 cents, in two days there- ^^ s^» wSh 
after, and notice of the award to Newton, and to the defendant, the name, and 
that neither of them had paid the money ; and that the de- JJ„ ^3]) («)'** 
fendant had not kept his said covenant and guaranty so by 
him made, &c. 

To this count there was a demurrer and joinder. 

/. Hamilton, in support of the demurrer. He cited 1 Chit' 
tfs PL 348. 1 Saund. Rep. 291. a. n. 1. 1 Saund. 320. n. 
3. 5 Johns, Rep. 244. 2 Lev. 74. 207. 

iS. Foot, contra. 

Spencer, J., delivered the opinion of the Court. The de- 
murrer to the fourth count is well taken : the action is cove- 
nant, and it cannot be maintained but on a deed. The only 
averment or allegation of a deed is, '^ and hereupon the de- 
fendant, on the 24th day of March, in the year aforesaid, entered 
into a guaranty, covenant, and agreement in the words and 
figures following ; " then the agreement is set out in hac verba, 
with a conclusion, that it was signed and sealed with the name 
of the ^defendant and the loctis sigilli, purporting to be a literal [ * 198 ] 
oyer of the agreement. 

It must appear that the contract was under seal, and the 
law will not intend that it was sealed, unless it be expressly 
averred to be so; and though the bond or deed, upon oyer, 
recite, " in witness whereof we have hereunto set our hands 

{*) Le Page v. McCrea, 1 WendeWe Rep. 164. Potter v. SntUh, 14 Johm. Rep. 444. 
Jformn^ v. Thompson, 14 Johnt. Rqi. 207. 
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NEW-YORK, and seals/' yet that does not amount to an averment, but that 
^JJjJ^^^If]^ ^^ party must show that the bond or deed was actually sealed 
HoRUBBCK ^y ^^^ other. These principles will be found in Cabel v. 
V. Vaughany (1 Saun, 291. note l.f) where all the cases are 

Sleight, carefully and accurately collected. There are some words of 
tcwtty,848. ^^^ g^^jj ^ indenture, decrf, or writing obligatory, which, of 
themselves, import that the instrument was s^ed ; but if it be 
alleged that J. S. by his certain writing, demised or cove- 
nanted, without averring that it was sealed, the Court will 
not intend that the writing was sealed. (Cro. Eliz. 57 1 . Ld, 
Raym. 2537. 8 Com, Dig. Fait. (A. 2.) Pleader^ 2 W. 9. 14.) 
In the case of Warren v. Lynch, (5 Johns. 244.) this Court 
decided, that a scrawl for a seal, with an (L. S.) was not a 
seal, and deserved no notice ; and that calling a paper a deed 
will not make it one, if it want the requisite formalities. The 
oyer of the contract, therefore, set out in the count under con- 
sideration, can have no effect ; for we cannot tell that the origin 
nal differs from it, or possesses any of the properties of a seal. 
The other objections taken by the defendant's counsel are 
not tenable, but it is not now necessary to consider tnenn, as 
the count is bad for the reasons assigned. 

Judgment for the defendant, wiw leave to amend on the 
usual terms. 



[ • 199 ] *HoRNBECK and others against Sleiqht. 

A prooiso in THIS was an action of trespass on the case, tried at the 

Trus^ecs^" the Ulster circuit, in September, 1813, before Mr. Justice Spencer. 

lowiiofiz. (au- The plaintiffs gave in evidence, a deed from the trustees of 

paicnf ^to ^cili! t^c towu of Rochester to Cornelius HornbecJc, dated 6th January, 

vey lo H.) that 1729, which recited the patent of Rochester, the power of safe 

ofV(wbowere given thereby to the trustees, &c., and after a description of 

noiabodycor- the premises, the locus in quo and the habendum, it contained 

Cwed ^ lo cut the following clause : " Yielding and paying annually, every 

and carry away year, chief and quit rents, due for the said tract of land and 

pimo/thcianJ premises, the sum of two shillings, current money, dz^c. Pro' 

not enclosed, is vided always^ that the inhabitants of the said town of Rochester 

vol . (rt) j^^y hsive allowed sufficient roads and outways over the said 

tract of land, and to break, cut, and carry away wood and 

stone from off any part of the said land which shall not be 

Ki fence." 

It was admitted that the trees cut by the defendant were on 

(a) Vid. Jackton v. Corey, 8 Johns. Rep. 386. Ace. scd vide contra, NorA Hemp 
stead V. Hempstead, 2 Wendeil, 109. 
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lots No. 10, and No- 11, of the tract of land granted by the new-york. 
trustees of Rochester to Cornelius Hombeck, and that the de- ^^^' '^'•'*- 
fefldant was entitled to those lots by devise or descent. It horkbzck 
was proved by a surveyor, that the tract of land originally v. 

claimed by Cornelius HonAeck, under the deed from the Sleight. 
trustees of Rochester, would include about 50,000 acres ; and, 
as since settled along the line of a deed to one Louw, 
who also claimed under the trustees of Rochestery about 
^,000 acres. 

The defendant proved that he held his fiirm under Louw^s 
deed. The defendant then gave in evidence the patent of 
Backester, dated the 25th June, 1703. It was admitted that 
there had been a regular succession of trustees, by election 
and conveyance, as mentioned in the patent, from that day to 
the present, and that the trustees for the time being, trans^ 
ferred the property to their successors by deed, reciting the 
patent, and under the same trusts, 6lc. That the defendant, 
at the time of the alleged trespass, was, and had been for 1 1 
jears before, a freeholder and inhabitant within the patent of 
Rochester ; that the wood cut was for the necessary firewood 
of the defendant and his family, and was used by him as such 
OD his farm. The defendant also proved by the book of 
minates, kept by the trustees of Rochester, that all the lands 
were to be granted, with a reservation *of a right to the free- [ • 200 J 
holders and inhabitants of the town of Rochester, to cut and 
carry away wood on lands not enclosed ; and it was admitted 
that the locus in quo was not enclosed, or in fence. 

A verdict was taken, by consent, for the plaintiiTs, for ten 
dollars, subject to the opinion of the Court, on a case to be 
made: and it was agreed, that if the Court should be of opinion 
that the plaintiffs were entitled to recover, the verdict should 
stand ; but if the Court were of opinion that the defendant had 
made out a justification for cutting necessary firewood, the ver- 
dict was to Be set aside, and a new trial granted, with costs to 
abide the event of the suit ; or if the Court should be of 
opioioQ against the defendant, he should be at liberty to turn 
the case into a special verdict. 

Sudam, for the defendant, contended, that the proviso in the 
deed from the trustees of the town of Rochester, operated as a 
corenant, running with the land in fitvor of the cestui que trusts, 
who were the freeholders and inhabitants of Roctiester.f It t CntUe's Di^ 
could Dot be made to them, but was made to the tnistees for ^ j[g ^^ ^[ 
their benefit. It may be considered as a covenant running CruUe** Dig 
^ith the land, or as condition, or exception, or reservation, as ^^^^^'g^^* 
might be most consonant to the intention of the parties.^ Touektt. 15S- 
A reservation or proviso may be in any part of a deed. \^\ « -^ 
Though a general grant to the freeholders and inhabitants of sounders ' on 

Um, 47. 209. 

19 Vw, Ab, 

JRcfcriNtfum, (L.) (S.) (T.) (Z.) 2 Co. iZ«p. 70. Co, Lit,4na,l4Sm. 
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NEW-YORK, Rochester would be void for uncertainty, yet a reservation out 

y^^^l^^^^ of a grant to trustees, for their benefit, would be good. The 

UoRNBKCK Patent speaks of the fireeholders and inhabitants, for the time 

▼• being, as cestui que trusts, and persons interested. They are 

Slmqht. ^^^ straingers. The intention of the trustees in making this 

proviso is manifest, and the Court will feel disposed to carry 

that intention into effect. The privilege of cutting wood is 

not personal, but an easement running with the land. 

Where a trust is clearly expressed in an instrument, or ap 

pears on the face of the deed, the rule is the same at law as 

t Seamder* in equity.f 

on U9es and ^ ^ > 

TnuU, 206. 

227. Z#. Elmendorfy contra, relied on the case of Hombeck v. 

tSJohm.Rtp. WestbrooJc.X It was there decided, that this reservation, 
being to third persons, was void. The reservation must be to 
a party, not a stranger, ; and it must be to a person capable of 
taking. This is not a grant or conveyance in trust, on the fece 

[ * 201 ] *of the deed. If this was a valid reservation, it could only be 
to the freeholders and inhabitants of Rochester^ who were liv- 
ing at the time of the deed. It could not enure to their 
successors* 

Per Curiam. This case cannot be distinguished from that of 
HombecJc v. Westhrooky (9 Johns. 73.) It is there expressly 
decided, that the proviso in the deed of 1728, was null and 
void ; that the inhabitants of Rochester were not a body corprn 
rate, so as to be competent to take an estate in fee. And if 
a grant to them would be void, a reservation to them, in a deed 
in fee to a third person, would be equally void. Nor would it 
be valid as a covenant to stand seised. The inhabitants of 
Rochester were strangers to the deed. The present inhabitants, 
at all events, must be so considered. For they, not being a 
body corporate, so as to perpetuate the rights granted by the 
patent, these rights must be restricted to the then inhabitants. 
They alone were the cestui que trusts. The grantors in thib 
deed were seised in fee as private individuals, and competent, 
under the patent, to convey the common land of the town of 
Rochester, (2 Johns. Rep. 230.) Their deed, and all provisos 
and reservations, must receive the same construction, and be 
TOverned by the same rules, as the deeds of other individuals. 
The plaintiffs must, therefore, have judgment upon the verdict 
of the jury. 

Judgment for the plaintiffs. 
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Jackson 

Jackson, ex dem. Danforth and Russell, against ^^ j; 

Murray. 



MUKRAT. 



THIS was an action of ejectment, for a part of the south Where a per. 
half of a lot, No. 28, in the town of Pompty, and was tried 1^"^^ ^^^""^^^^l 
at the Onondaga circuit, before Mr. Justice Platt^ in 1814. he hia no inier- 

The plaintiff gave in evidence an exemplification of a bill bu\*U!irw"a?di 
filed in the Court of Chancery, by A$a Danforth^ one of the acquires a tiiie 
lessors, in 1804, against Murray, the father of the defendant, -JJInd^e "^n 
*AUen Beach and Russell, and of their answers, and the decree [ * 202 ] 
of the Court of Chancery in the cause. The bill, among other not be pcrmii- 
things, statedi that in 1792, Danforth purchased lot No. 28, Ip^p^^iui^ IS 
of one Michael Connolly, for 150 pounds, the legal title hi« deed, from 
then being in one Jasper Cropsey, as trustee for Connolly, S,^p^,?on^ de- 
Soon afterwards, at the request of Connolly, Cropsey exe- riving title un- 
coted a deed for the lot in fee simple to Danforth, which was ^ ^^ ^^^^ 
placed in the hands of baac Gason, to be delivered to 
Danforth. 

That in 1793, Danforth, by parol, agreed to sell and convey 
the lot to Beach and Russell, for 1 ,000 dollars, and they took 
possession of the lot, and divided it, Beach taking the north, 
and Russell the south half; and on the 9th of September, 1796, 
Danforth entered into a written contract to convey the lot 
to them. That in the year 1798, Danforth gave an order to 
receive from Clason, CropseyU deed to D., but which, in the 
mean time, had been delivered to the administrator of Connolly^ 
who delivered it to Beach, who fraudulently gave up the deed 
if) Cropsey, 

The bill stated, that actions of ejectment had been brought 
by Beach against persons holding under Danforth^ and prayed 
that the suits might be stayed, and that Beach might be directed 
to convey to Danforth, and for general relief. 

Btach and Russell, in their answer, admitted the parol con- 
tract, and division of the lot, and the subsequent written agree- 
ment by Danforth, and iheii Russell had, bona fide, sold his in- 
terest in the lot to Btach, and given him a power to demand ' 
the deed from Danforth for Connolly; and that, in 1801, 
Cfojosey released all his right to the lot to Beach. 

Beach and Murray admitted, that in 1801, JSeacA contracted 
to sell the south half of the lot to Murray ; but no conveyance 
was executed ; and to secure the payment made. Beach exe- 
cuted a mortgage to the defendant, the son of Murray. 

The order of the Court of Chancery, in December, 1808, di- 
rected Danforth, on payment of the purchase money, to con- 

(s) Vide Oakley ▼. Stanley, 5 WendeWs Rep, 523. Wilson v TVotip, 3 Cow, Rep 
1». BUotfu V. Stevent, 13 Johns, Rep. 316. 
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NEW-YORK, vey the lot in question to Russell and Beachy and a reference 

^^JS^^Jfi^ was made to a master ; and after the coming in of the report, 

Jacksoji ^ ^^^^ decree was pronounced in June, 1811, which dismissed 

v.^ ^ the bill as to Murray, as having no interest, and directed a 

conveyance by Danforth, of the south half of the lot to Russell^ 

and the north half to Beach, 

[ * 203 ] *The plaintiff then gave in evidence the deed o( Danforth^' 

dated the 30th of Marchj 1812, made in pursuance of the 

decree. 

The defendant gave in evidence, a deed from Jasper Crop- 
sey to Allen Beach, dated 12th September, 1800, of the whole 
lot, and a mortgage from Beach to the defendant, of the south 
half of the lot, dated 9th June, 1803. Reuben Murray, the 
elder, died in 1810, and the defendant continued in possession 
after his death. 

A verdict was taken for the plaintiff, subject to the opinion 
of the Court, upon a case containing the above iacts. 

N. fVilliams, for the defendant. 

Van Vechten, contra. 

Spencer, J., delivered the opinion of the Court. There is 
no ground on which either of the lessors can pretend to any 
title to the premises in question. 

1. Admitting that Danforth acquired a title to the lot by 
Cropsey^s deed to him, yet on the 30th of March, 1812, Dan- 
forth, by his deed, devested himself of all claim to the lot ; 
and he then conveyed it to Allen Beach and Jonathan Rus- 
sell, the south half of the lot to Russell^ and the north half 
to Beach, 

2. Danforth made this conveyance pfirsuant to the decree 
of the Court of Chancery : the bill was filed by him against 
Russell, Beach, and the defendant's father, Reuhen Murray : 
its object was, undoubtedly, to compel Russell and Beach to 
fulfil and execute an agreement made between Danforth and 
them, for the sale and conveyance of the lot by him, and for 
the payment by them of the price agreed to be given, namely, 
1000 dollars. It is not necessary to notice the unimportant 
facts in these proceedings ; it appears, however, that Russell 
and Beach admitted the agreement for the purchase of the lot, 
with Danforth, in consequence of which they made a parol 
division of it, and shortly after the execution of the contract 
for the conveyance of the lot by ^Danforth to Russell and 
Beach, Russell, bona fide, and for a good and valuable con- 
sideration, bargained and sold all his right and title in the lot 
to Beach, his heirs and assigns, forever. In 1801, and after 
the bargain and sale by Russell to Beach, the latter contracted 
to sell the south half of the lot to Murray, but no conveyance 
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was executed; and to secure *the payments made, Murray new-york 
took a mortgage from Beach to his son, the defendant. ^^y^ ^^'^' 

It appears by the decree, that Murray, having no interest in lotet 
the question, the bill, as to him, was dismissed. The decree is v. 

conclusive, as to the subject matter of it : the object of the bill G«"*»» 
was to protect Danforth from a suit at law, brought against 
him by Russell and Beach, on his contract to convey to them 
the lot, on the ground that Danfoiih had the title to the lot, 
aod was ready to convey, on their making the stipulated pay- 
ment. If the plaintiff can recover, it must be on the principle, 
that when Russell conveyed to Beach, Danforth had not then 
conveyed to them ; but Russell cannot be allowed to say that 
his deed to Beach conveyed no interest. This point was 
solemnly adjudged in this Court, in the case of Jackson v. 
Bully (1 Johns. Cas. 90.) It was there held, that a man shall 
never be permitted to claim in opposition to his deed, by 
alleging he had no estate in the premises ; and that if a man 
makes a lease of land by indenture, which is not his, or levies 
a fine of an estate not vested, and he afterwards purchases the 
land, he shall, notwithstanding, be bound by his deed, and not 
be permitted to aver he had nothing. The authorities there 
cited fully warrant the decision. 

This view of the case decisively entitles the defendant to 
judgment. 

Judgment for the defendant 



Loy£T and Abel against Green. 

IN ERROR, on certiorari. Green commenced a suit by of a certiorari, 
wvrant, against Abel, one of the defendants below, who was ^^^ ^^^t^ 
brought before the justice on the 21st March, 1813 ; and Abel, ^davit * on 
on seeing the plaintiff's demand, which was a promissory note, ^,!"^*^ ''^ 
acknowledged the same to be correct, to the amount of 16 m^ aher^ 
dollars, and then paid the money to the other defendant, Jj»« required 
Ltovct, who offered %imself as security, (in order to obtain a ui^. (a) 
stay of the execution against Abel,) and alleged that he was [ * 5^5 ] 
a freeholder, and that the justice could not refuse him : upon ?****ijT??^ 
which the justice told him, that since he had received the tak^' advan- 
money, he would consider him in the judgment with Abel, and ^g« oC ^y mo- 

tbe ctrtiorari. 

Where a peraon becomes security for a defendant, in a justice's Court, in order to obtain a stay of 

eaeriHioB sfj^aioat the defeadant for thirty days, and the justice, with the assent of the security, eoiers 

»p jttii^neut acainsl him jointly with the defendant, such jud^ent is valid ; the act not declaring the 

vaciicr in which the security shall be taken. 



security 
Vid.i^ 

Voi^ XII. 23 177 



(a) Vid. Fmch ▼. MtDomaU, 7 C^wm, SOT. WUUmM v. Qfdn, U. 839. 
[I. 
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NEW-YORK, if the same was not paid within thirty days, he would issue 
*JjJ> ^f^^ execution against them both jointly ; to which Lovet assented ; 
Skllick ^^^ ^^^ judgment was entered against them jointly. Thirty 
^v. days after the judgment, the justice issued an execution against 

them both. The justice further returned, that the affidavit 
annexed to the certiorari served on him, appeared to have been 
taken on the 18th of May. 

Per Curiam. We cannot, at this stage of the proceedings, 
notice the objection, that the affidavit upon which the certi- 
orari was allowed, was made after the time required by the 
statute. This irregularity should have been taken advantage 
of, by an application to quash the certiorari. But there is 
no ground whatever, upon the merits, to reverse this judg- 
ment. It is a judgment by confession in open Court. Lovet 
offered himself as security for Abely for the purpose of ob- 
taining a stay of execution against Abel for thirty days, ac- 
cording to the statute. (1 N. R. L. 394.) (a) The act does 
not point out the mode in which this security shall be taken, 
and the surety here, after a full explanation from the justice, 
consented to be included in the judgment. 

Judgment affirmed. 

{a)tJL8.tB0. 



Sellick* against Fox 



Wbeffj a de- IN ERROR, ou Certiorari. Fox sued Sellick in the Court 
feodant in a below, and declared against him, on a promissory note, for 15 
pK'ads ' t^The dollars and 30 cents, with interest : the defendant pleaded to 
jurisdiction, be- the jurisdiction of the Court, bccausc the accounts between the 
c^ts beiw^ parties exceeded 200 dollars, but did not state the nature of 
r * 206 ] *the account, or claim any balance due him, and expressly re- 
«iepartie« ex. fused to sct off any account or demand against the plaintiff, 
dred **doiia«", The causc was then adjourned by consent of parties, and a 
but does not fj^nire issued. At the day of trial, the defendant proceeded* to 
off his aceouS! givc evidence under his plea to the jurisdiction of the Court, 
and fails in sub- ^nd produced an account against the plaintiff for about 80 
5ea!*S"cannot* dollars, and proved a very small part thereof, by his son, whose 
aftenvards, at testimony was by no means satisfactory ; and the justice over- 
duV"*his "acl ruled the plea. The plaintiff proved his note, and the defend- 
«j?n^*« » »«»• ant then offered to give his account in evidence as a set-off, 
^ which was objected to, and excluded by the justice, because 

(^) Vid. BtrgmM ▼. HoUm9, 3 Johu, Rep. 428. 

178 



OF THE STATE OF NEW-YORK. 



206 



ke had refused to exhibit or state it, at the time of joining issue. new-york« 
Tfce jury found a verdict for the plaintiff. M*^' ^^**- 



Per Curiam. The set-off was properly rejected, according 
to the decision in Waring v. Lockwood; (10 Johns, Rep. 108.) 
where it is expressly ruled, that if a defendant has any account 
or demand against the plaintiff, he must plead it, or give notice 
of the set-off at the time of joining the issue ; and if he neg- 
lects to do so, he cannot make the set-off, afterwards, at the 
trial. This was not like the case of Smith v. BurJce, (10 Johns. 
Rtp, 110.) relied upon by the plaintiff in error. The defend- 
iDt there produced his account at the time of joining the issue, 
amouDting to 229 dollars and 34 cents, by way of set-off, and 
to show the justice had not jurisdiction. The whole of the 
account was rejected, because, as the justice said, it was not 
fully substantiated: and this Court say, although the sum 
proved might not amount to 200 dollars, so as to take away 
the jurisdiction of the justice, yet if it was substantiated to 
any sum less than* 200 dollars, it ought to have been received. 
But had not the account been produced at the time of joining 
the issue, the decision would, doubtless, have been comformable 
to that of Waring v. Lockwood^ for both causes were decided 
at the same term. The judgment must, therefore, be affirmed. 

Judgment affirmed. 



HOTT 
V. 

HuDsoir. 



'HoTT against Hudson. 



[•20i J 



IN ERROR, on a bill of exceptions, from the Court of ^^^"'^'^ 

Common Pleas of the county of Otsego. This was an action feJied" onScr 

of trespass, brought by Hudson against Hoyt. The declaration »» cxecutiM, 

contained several counts, both in trespass de bonis asportatis^ cleSt^on^Mfy 

and for an assault and battery of the plaintiff. The defendant •'» J^^ ««nno] 

nlo»J^j 4 •!* J r make a lecoiid 

pleaded not guilty. levy, (a) 

It was then proved, by the plaintiff below, on the trial, that " »» officer, 
the defendant below, who was a constable, had taken the horse, ^ ezecaSon[ 
saddle, and bridle of the plaintiff. The defendant then proved, ^^l\^ ^ ^^ 
that be took the goods by virtue of an execution, dated the p^n^^oo Lit 
15ih July, 1813, in favor of one Higinbotham against Hudson^ giving a iweipt 

or pay tbe a- 
mount of tbe execution, he cannot afterwards take other goods of the defendant in execution. 
Aid in fucb case it is immaterial whether the property originally taken were sufficient to satisfy the 
QBroiiou or not ; or that be had been unable to recover any thing en tbe receipt 

(^ Vid. Ex parte Lawrence, 4 Cow. Rep 417. Jocjcfon v* Anderson, 4 Wendell, 474. Jackecn v. Bow- 
% 7 Coiten, \Z. ComeU y. Cook, 7 Cowen, 310. ' 
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NEW-YORK, toe plaintiff below, issued by one Kapk^ a justice of the peace 
*JjJj*fJ^ in Otsego county, for twenty-two dollars and twenty- five cents, 
HoTT including costs. It appeared that the property was taken the 
▼. last of July or first of Augmt^ 1813, and had been levied on 

HopsoM. previous to the taking proved by the phuntiff. The plaintiff 
then proved, (the defendant excepting to the admission of the 
testimony,) that the defendant had before taken a sleigh or 
cutter, the property of the plaintiff, and bad taken a receipt of 
Ebeneztr Hudson^ in which receipt Hudson had agreed, for 
* value received, to deliver the cutter at a day and place men- 
tioned in the receipt, or pay the defendant a sum of twenty- 
two dollars and twenty-five cents. The defendant then offered 
to prove that the cutter was not worth more than seven dollars ; 
but the testimony was objected to, and rejected by the Court ; 
and the defendant excepted to the opinion of the Court. 

The defendant thereupon proved, that the cutter was not 
delivered up at the time and place mentioned in the receipt, 
and that he commenced an action on the receipt against Eben^ 
ezer Hudson^ in which he was nonsuited, by reason of his being 
unable to prove the handwriting of the defendant in that suit ; 
and that he afterwards took the goods above mentioned. The 
plaintiff then offered to prove, that since the commencement 
of this suit, the defendant had commenced an action on the 
receipt, and recovered and collected the amount thereof from 
E> Hudson : the evidence was objected to, but admitted by the 

[ * 208 ] *Court as an answer to the testimony given by the defendant 
relative to the former action against E. Hudson. 

The Court thereupon charged the jury, that inasmuch as be- 
fore the taking of the horse, &c., the defendant had taken the 
cutter, a[nd had also taken the receipt above mentioned from 
E. Hudson, and time having elapsed before the taking of the 
horse, Slc, the receipt ought to be considered as a satisfaction 
of the execution, as it respected the defendant, and that the 
constable had no right, afterwards, to take any other property 
of the defendant on the execution, and therefore the plaintiff 
ought to recover for the value of the goods. To this opinion 
the defendant excepted ; and the jury found a verdict for the 
plaintiff for 51 dollars. 

Hammond, for the plaintiff in error. 

Van Veckten, oontra. 

Per Curiam. This case comes before the Court on a writ ol 
error to the Common Pleas of Otsego county, upon a bill of 
exceptions tendered at the trial. The general principle adopted 
by the Court below was correct. When an officer, under an 
execution, has once levied upon the property of the defend- 
ant, sufficient to satisfy the execution, he cannot make a second 
levy. This principle appears to be well settled. In the case 
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of Clark V. Withers, (2 Ld. Ray. 1072. 1 Salk. 322.) it was new-york, 
ruled, that when a defendant's goods are seized on a ji./fl., the ,^JJ2J^JfJ^, 
defendant is discharged. And in the case of Ladd v. Blunt, portxh 
(4 Mass. Rep. 403.) it is expressly decided, that .when goods v. 

wfficient to satisfy an execution are seized on a fi, fa., the ^"* 
debtor is discharged, even if the sheriff waste the goods or 
misapply the money. The same principle is adopted, and, 
indeed, carried a little further by this Court, in Reed v. Pmyn 
and Slaats, (7 Johns. 428.) where it is held, that a sheriff 
canoot take a bond or other security on a^. fa, and still hold 
the execution in his hand*, and use it afterwards to enforce 
payment. According to the principle here recognized, it was 
iimuaterial whether the property first levied upon was sufficient 
to satisfy the execution or not, for upon such levy the constable 
took security for the debt ; and to which security he actually 
morted. His failure to recover in the first instance arose 
from his own negligence in not procuring testimony to prove 
%e handwriting of the surety. And although the testimony, r • 209 1 
ihowing that the plaintiff had, since the commencement of the 
present suit, recovered against the surety the amount of the 
eiecQtion, might not be strictly admissible, yet it was perfectly 
immaterial, and could not alter or aifeot the merits of the de- 
fence set up on the other grounds. The judgment of the 
Court below must, accordingly, be affirmed, (a) 

Judgment affirmed. 

(«) Vid. Wood V. Torry,S WenddPs lUp. 56S. 



PoRT£R against Rose. 

THIS was an act of assumpsit, tried at the Ontario circuit, fJ^^^J^^ 
Nbre Mr. Justice Piatt, in June, 1814. The declaration con- livery of goodu. 

in panuance or 
an ag^reement, 
by wUch the defendant acreed to deliver 6,000 jrallons of whisky to the plaintiiT, or his a^nt at B,, to be 
pm lor on the delivery thereof; it is sufficient for the plaintiff to aver that he has, at all ttmetf been ready 
to receive the whisky, and pay for the same, at the pnce aforesaid, to wit, at B., withoat sayings he was 
^£7 *t the particular time stipulated for the delivery, (a) 

^^^nere two acts are to be done at the same time, as where one agrees to sell and deliver, and the other 
^vces to receive and pay, in an action for the non-delivery, it is necessary for the plaintiff to aver and 
pfwe a readiness to pay, on his part, whether the other party was at the place ready to deliver or not. 
Aad where the agreement was to deliver to the plaintiff or his agent at B., and the plaintiff was to pay the 
^e sUpulstcd, on the defendant's presenting the receipts for the goods, it was neld that a payment on 
°^v^ry wiunot dispensed with, if Uie plaintiff himself was at the place; the provision forpayment. on 
^ {Kodociion of receipts, extending only to the ease of a delivery to the agent of tbe plaintiff, (a) 

J«) Vid. Dox V. Brif, 3 WendeWs Rep. 566. Topping «. Rooi, 5 Cow. Rep. 404. Champion v. 
^w, Id. 509. Robb V. Montgomery, 20 Johne. Rep. 15. JPwrktr v. Parmele, Id. ISO. Oixley r. 
'^,l6.W.t67. 
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NEW-YORK, tained two counts on a special agreement, and the usual money 
Afay,i8i5. counts. The first count stated, that the plaintiff, on the 12tfa 
PoRTEK November^ 1812, at Canandarqua^B\.\\ie special instance of the 
V. defendant, agreed to buy of him, and the defendant then and 

^**- there sold, to the plaintiff, 6,000 gallons of whisky, dLc, at 
the price of 70 cents per gallon, &c., to be delivered by the 
defendant to the plaintiff, or his agent, clerk, or issuing com- 
missary, at Buffalo^ in manner following, that is to say, l,0O0 
gallons in each month, beginning the 15th Novembery 1813, 
and to be paid for by the plaintiff to the defendant, on the de- 
livery thereof as aforesaid ; and in tM>nsideration thereof, and 
that the said plaintiff, at the like special instance, &c., had then 
and there undertaken, and faithfully promised the defendant, 
to accept and receive the said whisky, to pajr him for the 
same, at the price aforesaid, the defendant undertook, and then 
and there fiiithfuliy promised the plaintiff, to deliver the whis- 
ky as aforesaid ; though the time of the delivery of the whisky 
hath long since elapsed, and the plaintiff hath always been 

*• ready and willing to receive the said whisky, and to pay for 

the same at the rate or price aforesaid, to wit, at Buffalo afore- 

[ * SIO ] said. Yet the defendant, *<bc. The second count was sim- 
ilar to the first, except that it stated the promise of the plaintiff 
to pay 70 cents per gallon, on receipts being presented therefor ; 
and the plaintiff, as in the first count, alleged that he had been, 
at all times, ready and willing to receive the whisky, and pay 
for the same, &c. At the trial, the plaintiff proved and read 
in evidence, the special agreement, and also proved the price 
of whisky at Buffalo^ at the several times when the same 
ought to have been delivered. 

The defendant proved the delivery of 2,495 gallons of whis- 
ky, at sundry times between the 12th of December and the 
^th of January, which was admitted to be all that had been 
delivered under the contract. The defendant's counsel moved 
for a nonsuit, on the ground that the undertakings were de- 
pendent, and that the plaintiff was bound to show a readiness 
to pay ; but the judge overruled the motion, and decided, that 
the plaintiff was not bound to show either an actual payment, 
or readiness to pay on his part. The defendant's counsel then 
offered to prove, tnat after the defendant had delivered the said 
whisky to the plaintiff's agent at Buffalo, and which had been 
accepted by the plaintiff, he presented the receipts therefor to 
the plaintiff's agent at Canandarqua, who usually transacted 
the business, and who had the contract, and demanded pay- 
ment, which was refused by the agent, for want of funds ; that 
apprehensions were generally entertained of the solvency of 
the plaintiff at this time, and that the defendant offered to 
proceed and perform the residue of the contract, by a delivery 
of the remainder of the whisky, if he could be paid for what 
had been already delivered : but this evidence was overruled 
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if the judge ; and the jury found a verdict for the plaintiff, for new-york, 
5i6 dollars and 8 cents. vil2^:j^ 

A motion was made in arrest of judgment, and also for a porter 
aew trial, which were argued together. v. 

Rots. 

J. C Spencer^ for the defendant. 1. In actions for the non- 
delivery of goods sold, it is necessary for the plaintiflfto allege, 
in his declaration, a payment, or a readiness, on his part, to pay 
the price,t *t ^^e time stipulated. Neither of the two counts p/jm^'^i* 
io this agreement contain an averment of a readiness to pay, 203. ' 

or tender of payment, at the time. The second count does 
Aot aver that no receipts were tendered. 

^. In Morton v. LambJ(, which was an action for the non- [ ** 211 ] 
delivery of corn, pursuant to an agreement, the Court of K. B., 1 7 Ttrm Rep. 
ia England, held that the plaintiff must aver a performance, or ^' 
% leader to perform, on his part; the delivery of the corn, and 
the payment of the price, being concurrent acts, to be done by 
the respective parties. The general allegation of a readiness 
to pay the price stipulated, is not enough ; the plaintiff must • 

aver also a readiness to pay at the time stipulated. The time 
tt as material as the price. The receipts were to be produced 
at the time the money was paid. The acts to be performed by 
the parties were to be contemporaneous and concurrent. 

H. BUecker, contra. 1. The first count is taken from a 
precedent of established authority. (2 ChiityU PL 99.)^ and ♦«S««<.3B1 
is drawn with technical and scrupulous accuracy. The plain- "* ' 
tiff says he was, at all times, ready to pay. The second count 
contains the same averment of a readiness to pay at all times. 
But the agreement there stated is, that the plaintiff was to 
pay, when the receipts for the whisky were presented to him. 
Now the whisky must have been delivered, before receipts 
could be given ; and if the delivery was to precede the pay- 
ment, it was a condition precedent ; and if so, there is an end 
of the objection. Where the mutual covenants constitute the 
whole considerations on both sides, they become mutual and 
precedent conditions to each other, and the plaintiff must aver 
a performance on his part. 11 1 1,^*?^.*? 

• 15.4. 1 CW«|f'« 

Spencer, J., delivered ihe opinion of the Court. On the 
ttial, the defendant's counsel moved for a nonsuit, on the 
grouDd that the undertakings were dependent, and that the 
plaintiff was bound to show a readiness to pay. The judge 
overruled this objection, deciding, that the plaintiff was not 
hound to show either a readiness to pay, or the actual payment 
^ what had been delivered. 

The defendant has moved in arrest of judgment, and for a 
i^^ trial. In both counts of the declaration, it is stated, that 
fhe whisky was to be delivered at Buffalo ; and it is averred, 
in both counts, that the plaintiff hath, at all times, been ready 
uid wiUiog tc receive the said whisky, and pay for the same, 
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NEW-YORK, at the rate and price aforesaid, to wit, at Buffalo aforesaid. 

May, 1815. ^Qj although it is not averred that the plaintiff was ready, Slc. 

Porter ^^ ^^^ *time Stipulated for the delivery, the declaration con- 

V. forms to the precedent. (2 Chitty^s PL 99.) An averment 

Roti. yjnj jjg ^j^g j^j ^jj ^inaes ready, necessarily relates to the time 

[ «i*J of delivery. There is no averment that the defendant did not 
present the receipts, and that the plaintiff was ready to pay, on 
their presentation. This was not necessary, because non con- 
siat, that receipts were given, and it was unnecessary to give 
them, when the delivery was to the principal himself; conse* 
quently the motion in arrest of judgment cannot be sustained. 

As to the motion for a new trial, it is fully settled in a vari^ 
ety of modern cases, which have disregarded the artificial and 
subtle distinctions of former times, and looked to the real in* 
tention and meaning of the parties, that where two acts are to 
be done at the same time, as when the one agrees to sell and 
deliver, and the other agrees to receive and pay, an averment 
by the purchaser, in case he sues for the non-deUvery, of a 
readiness and willingness to pay, is indispensably necessary; 
and that, consequently, the readiness ond willingness to pay, 
is matter to be proved on his part, whether the other party 
was at the place, ready to deliver the thins contracted for or 
not. (T T. K 185. MorOm t. Lamb. 1 East, 203. Rawson 
and Minns v. Johnson. 2 Bos. fy Ptd, 447. fVaterhouse ▼ 
JScinner. 1 Saund. 320 note 4. 5 Johns. Rep. 179. West v. 
Etnnumsy and 2 Johns. Rep. 207. Green v. Reynolds,) 

It is impossible to distinguish this case from those cited, but 
on the ground, that this contract provides for the delivery of 
the whisky at Buffalo, to the plaintiff, his agent, clerk, or is- 
suing commissary, and obliges the plaintiff to pay for the whis- 
ky, on the production of receipts. From these' stipulations, 
it might have been contended, in case of a delivery of the 
whisky to the plaintiff^s agent, &c., that the payment on the 
delivery was dispensed with. The averments in the declara- 
tion, preclude the plaintiff from taking this ground ; he has 
averred a readiness and willingness to pay for the whisky at 
Buffalo, and cannot, contrary to the averment, set up that he 
was not at Buffalo, or excuse himself from a readiness and ivil- 
lingness to pay there. The provision relative to a payment on 
the production of receipts, extends only to a delivery to the 
plaintiff's agent ; for it would be absurd to require a receipt 
from the plaintiff himself, as evidence of the delivery to himself. 
Under the averments in the declaration, we are to intend that 

I *213 ] *the plaintiff was at Buffalo at the times specified for the de- 
livery, and that he was then and there roady and willing to 
receive and pay. His ability and readiness to pay, became 
then a matter which be was bound to prove, whether the de- 
fondant was then ready to deUver or not. 

Motion for a new trial granted ; the costs to abide the event 
of the suit. 
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NEW-YORK, 

May, 1815. 



Jackson 

Jackson, ex dem. Sleiqht and others, against „^..);; 

Hasbrouck. 



Hasbrouck. 



THIS was an action of ejectment for land in Newburgh^ in Where an ac- 
Orange county. The cause was tried at the Orawe circuit, in ^°". ?^. ®J*i,*' 
Anputj 1813, before Mr. Justice Yates. The plaintifi gave hy a purchaser 
in evidence a^. fa, issued out of this Court, in favor of Austin ®* J^Sifi's"" de 
If Andrew9y against fViUiam W, Sackeit ; and another Ji. fa. on execution, to 
imed out of the Court of Common Pleas of Orange county, «coverihcpos. 

• i» ^ -rt w M ^ . «x • I .1 c^^^i 1 session, he musi 

ID favor of Ikhnund frnswola, against the said tSackett ; and produce noi on- 
Bko a deed from Sohnum Sleight, sheriff, for the premises in ^yj^ *Yhe"ir" 
question, dated February 23, 1813, reciting that the premises deed, but an 
were sold by virtue of the executions. The counsel for the "X'^-iSS^ 
def^idant objected, that this evidence was not sufficient to en- on wi\ch the 
title the plaintiff to recover ; but that he ought also to pro- JJ^"/^? "^ 
diioe exemplifications of the records of the judgments on which 
the executions issued ; but this objection was overruled by the 
Hidge ; and the counsel for the defendant excepted to his opinion. 
The plaintiff proved that Hasbrouck was in possession in Mag^ 
1813, and, as he informed the witness, undef Sackett. 

The defendant then produced evidence on his part, which 
he ioristed was sufficient to prove the sale by the sheriff to be 
fraudulent ; but the judge delivered his opinion to the jury, 
that the evidence adduced by the defendant was not sufficient 
to impeach the sheriff's deed, as fraudulent ; and that the plain- 
tiff was entitled to recover ; and the Jury, accordingly, found a 
verdict for the plaintiff; and the defendant's counsel tendered 
a bill of exceptions to the opinion of the judge. 

H. Bleecker^ for the defendant, contended, 1 . That the exe- 
cution *was not sufficient evidence, without producing an ex- [ * 214 ] 
eroplification of the judgment. If a creditor, who has sued out 
aa elegit y brings ejectment to get possession of the land, he must 
produce a copy of the judgment, and of the award and return 
of the elegit on the roll, as well as a copy of the elegit itself.f f Peoke^* Emi, 
In High V. WilsonX it was decided, that in trespass, by a stran- ^ \^' ^\ 
ger against a sheriff for seizing goods, the sheriff, to justify him- Ev. i. 
self, must produce the judgment. 2. That the question of t| Jo^^M' ^ 
fraud ought to have been left to the jury, as a matter of fact.<^ & is Vtn. iii 

r% ... Fraud f 654. 

Burvy contra, insisted, that in a case of this kind, it was not 
necessary for the plaintiff to produce a copy of the judgment ; 
nor could any case be found, in which it had been so decided. 
The case of High v. Wilson was of a^. fa. against the goods 
of the defendant. 

{a) Jarksm v. Anderson, 4 WffuUWM Rep. 474. TutUe v. Jackson, 6. Bnd. 213. Sin^ 
dair V. Jadtson, 8 Cow. Rep. 64S. 
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NEW-YORK, The judge was correct in expressing his opinion on the evi- 
^^J^J^jfJ^ dence produced by the defendant ; for fraud is a mixed ques- 
Jackson **^n of law and fact. 

V. 

HisBEouGK. Thompson, Ch. J., delivered the opinion of the Court. The 
title upon which the lessors of the plaintiff placed their right to 
recover is made under a sheriff's sale, on executions against 
fVilliam W. Sackeit; and the only question made upon the ar- 
gument of this case, was, whether it was necessary to produce 
upon the trial the judgments against Sackeit^ or whether it was 
sufficient to produce the executions only. I do not find any 
case in which this question has been directly decided. But 
from the analogy it bears to principles well settled, and as 
a safe and proper rule of practice, I think the judgments, as 
well as the executions, ought to have been proved. 

The defendant was not a party to these judgments, and al- 
though it appears that he held under Sackett^ it may well be 
questioned whether he is to be chargeable with knowledge of 
the judgments, in the same manner as Sackett himself would 
be. As against strangers, there are many cases, in which the 
execution is not sufficient, even to justify the officer in seizing 
property. It is a well-settled rule, that in trespass by a stran- 
ger against a sheriff, for taking goods under a ^. /a., the sherifT, 
in order to justify himself, must show the judgment as well as 
the execution. But if the suit be by the defendant^in the exe- 
cution, the judgment need not be shown, as the party is pre- 
[ ** 215 ] sumed *to be conusant of i,t. (2 Johns. Rep. 46.^ As against 
strangers, the execution, without the judgment, aoes not show 
a right to intermeddle with property. And if so with respect 
to personal property, there can be no good reason why the 
same rule should not be applied to real property. The occu- 
pant cannot bring trespass against the sheriff for levying upon, 
and selling, the land in his possession, and has no opportunity, 
therefore, of calling for the authority under which the sale is 
made, until an ejectment is brought against him to recover 
the possession. And, according to the rule laid down in tres- 
pass, the execution does not, of itself, show this authority. 

But admitting the defendant to stand in the same situation as 
Sackett himself would, I should still think it necessary to prove 
the judgments. A tenant by elegity in order to recover pos- 
session of the land extended, must prove the judgment as well 
as the elegit. {Buller, 104. 2 Peak. Ev. 315.) And in the 
case of Carter v. Simpson, (7 Johns. Rep. 535.) this Court de- 
cided, that proof of a purchase of property at a constable's sale, 
did not show such an interest in the purchaser as would enable 
him to maintain trespass for an injury done to the property, 
without showing the authority under which the constable acted. 
It is not expressly said, that it was necessary to show the judg- 
ment. Though this is fairly to be intended, as the objection 
upon this trial was, that the execution and judgment ought to 
]d6 



OP THE STATE OP NEW-YORK. ^ 213 

hare been produced. And if the judgment be necessary for new-vork. 
tbe purpose of showing an interest in the purchaser under an ^JJiiJfJ^ 
execution, to personal property, this necessity is certainly q^^^ 
equally strong witli respect to real property. It is, I believe, _ v. 
tbe general practice, in cases like the present, 'to require the 
production of the judgment as well as the execution ; and this 
b clearly the safest and best rule. We are, accordingly, of 
opinion, that a new trial must be awarded, with costs to abide 
the event of the stilt. 

New trial granted. 



0'Brta9. 



# 

*Gal£ and Stanley against O'Brtan. [ * 216 ] 

THIS was an action of debt, of a plea that the defendant a declaration 
fender to the plaintiff 1,000 dollars, which he owes to, and ^2"®"*jj^i*jj" 
unjustly detains from him. The declaration set forth the bond forth « ^wf, 
of the defendant for 1,000 dollars, and the condition^ which was, Jj^^Jj^'P^^ 
that the defendant should deliver up the peaceable possession coodudiogwiib 
of certain premises, in good order, &c., pursuant to his cove- *f b'*'T™*M 
nant and agreement, &c., on or before the 1st December , then in covftumt] u 
next; and alleged abroach of the covenant, (stating it par- s^(«) 
ticttlarly,) ** and therefore the said T. 0*Bryan^ his covenant 
aforesaid, with the said Gale and Stanley^ hath not kept, al- 
though often requested, but hath broken the same ; wherefore, 
the said Gale and Stanley say they are injured, and have sus- 
tained damages to the value of 1,000 dollars, and therefore 
they bring suit," &c. 

The defendant demurred to the declaration, and the plain- 
tiff joined in demurrer ; which was submitted to the Court, 
without argument. 

Per Curiam. This case has been submitted without argument, ' 
and the ground for the demurrer is stated to be, that the 
declaration commences in debt, and concludes by assigning 
breaches in covenant. The declaration is precisely in the 
form recommended by Sergeant Williams^ in his note to 1 
Saund. 59. He advises, that after the words <^ should be 
thereunto required,'' to set forth the condition and breaches, 
concluding as in a declaration in covenant. The Court see 
no ground to question the fitness and accuracy of the precedent. . 

Judgment for the plaintiff. 

(a) 8. P. 8. C. Aec. IS Johns. Rep. 189. It teems that tucb a declaration would be 
md e?ea on meeial demurrer. lb, Vid. t 8aund. 187, note. 
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IVEW-YORK, 
Mmj, 181A. 

^Chamberlain against Lovet. 

IN ERROR, on certiorari. After issue joined in the Court 
DTocewf "^ is below, the cause was adjourned until another day, at 3 o'clock 
SiaiTMcasioii- in the afternoon ; on which day the parties appeared before the 
t?* **^b^^«n^ hour, but the justice was engaged in the trial of another cause, 
gmdin the which Continued until 8 o'clock. When that trial was over, 
trial ofMotiier Chamberlain, the defendant below, by his counsel, moved that 

CW6 Will Dot * . 

work a diKon- the venire in this cause should be returned; to which the jus- 
liaaance. (a) ^^^ replied, that no venire had been issued in this cause ; but 
be supposed that the same jury which tried the last cause, might 
serve in this : Chamberlain objected to that, and demanded a 
nonsuit, for want of a jury, but the nonsuit was overruled. 
Lovet then moved for a venire^ instanter, which was granted, 
and in the course of haH' an hour, a jury was summoned and 
duly impannelled ; at which time, Chamberlain had withdrawn 
to another part of the house, and the justice caused him to be 
duly notified, that the jury was ready to proceed to trial, bat 
he refused to attend. The trial, however, proceeded, and a 
verdict was found for tbe plaintiff 

Per Curiam. The delay in not proceeding to trial in this 
cause, until five hours after the time to which it was adjourned, 
is sufficiently accounted for. The justice was continually en- 
gaged in the trial of another cause, and the defendant had sus- 
tained no inconvenience by the delay, from any thing that ap- 
pears : he was still remaining at the same house, and had him- 
self moved the trial but half an hour before, and was duly no- 
tified that the jury were impannelled, and the Court ready to 
proceed. In the cases where we have decided, that if the trial 
does not proceed within a reasonable time after the hour ap- 
pointed, tne cause is to be considered as out of Court, the de- 
lay has not been accounted for, or the party has sustained an 
injury, without his own wilful default, which is not the case 
. here. The plaintiff was in season to demand a venire : the 
Court had not proceeded to inquire into the merits of the cause, 
and, indeed, it does not appear that the parties had been called 
by the justice. The return only states, tiiat when the other 
trial was over, the defendant moved that the ventre in this cause 
r * 218 1 be ^returned., and that the cause proceed to trial ; and was then 
told that no venire had been issued ; and it does not appear 
from the return, that either party had, at this time, demanded 
a venire. These are the only objections to the return raised by 
the plaintiff in error, none of which appear to us sufficient to 
set aside the judgment ; it must, accordingly, be affirmed. 

Judgment affirmed. 

(a) Vid. Myer v. Fis/ur, 15 Johm. Rep, AM. Stoddard v. Hclmu, 1 Cowea, 846. 
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WEW-YORK, 
May, 1815. 

A, EaKZARDER 

Alexander, administratrix, &c., against Fink. v. 

THIS case, involving the examination of long accounts, had The marriage 
been referred, by order of the Court, under the statute. After of . a femdc 
the hearing before the referees, and after they had made their veT^ct/and be- 
repori, but ^lefore it was filed, the plaintiff intermarried with ^^ »•>« ^^y »« 
William Garwin; and the marriage was pleaded in abatement be^pieaded^hl 
fius darrein continuance, abatement j nor 

And the question as to the validity of thia plea was submitted p)!^aded, p^ 
to the Court. A case agreed on by the parties as to the facts <^'"«n coram- 
proved before tbe referees was also submitted, with the report ^^>n or%e^ 
of the referees in the cause, on a motion to set the report aside. «"^' ^ ^ 

It appeared from the case, that in the winter of 1807, the cSrt/* in 'a 
defendant called on the intestate, William Alexander, and in- cause which hw 
fermed him that he had a large quantity of wheat for sale, and u^er the^Tat- 
wished to know with whom the intestate stored his wheat in "^« » such re- 
Albany^ as he wished to send a part to be stored there for ume u^^f ver- 
Akxcmder to sell, and the residue he would bring to Alexander, ^*^^ <''" • 
at the Little Falls, to be sent by him with his own wheat to ^"'^' 
Albany, or New-Tork, for sale, and to credit the defendant with 
the net proceeda. Alexander informed the defendant, that he 
stored all his wheat with Messrs. Hugh fy Hamilton Boyd, of 
Albany, who were his agents for storing and selling produce ; 
and the defendant then agreed to send part of his wheat to 
Messrs. Boyd, at Albany, and bring the rest to Alexander, to 
be sold, and have the net proceeds placed to his credit. Sev- 
eral parcels of wheat were accordingly delivered to Alexander, 
who sent the *same with his own wheat to Messrs. Boyd at [*219] 
Albany, to be sold by them on his account. And on the 2d 
of September, 1807, the defendant gave to Alexander a re- 
ceipt of Hugh fy H. Boyd, for 243 bushels of wheat ; and di- 
rected ^/exanJer to send t>n the wheat he had to Messrs. Boyd, 
and to have the whole sold, in tlie same manner as he, Alexan- 
der, had his own sold. Rankin fy Heyer, of New- York, were 
the general agents of Alexander, in Neto- York, and the proceeds 
of all sales ofproduce, or notes taken, were deposited with them 
for collection on his account. In September, 1807, Alexander 
directed Messrs. Boyd to send the wheat, about 1,200 bushels, 
including the wheat eicpressed in the receipt, to the defendant, to 
New-York, to be sold to the best advantage. In October, 1807, 
half of the wheat was sent to New- York, by Messrs. Boyd, and 
not being able to sell it for cash, they sold it on a credit of sixtv 
days, to John Toumsend, a person then in good credit, and took 
his note payable to Rankin ^* Heyer, which was left with them 
for collection, and to account therefor to Alexander. In iVb- 

(a) Vidk Pabmer v. Hutchuu, 1 Cifwen, 42. 
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NEW- YORK, vember, 1807, the residue of the wheat was sent by the Boyds 
^JjJ^'fJ^ to New^Yorkf and sold for the same price to Toumsend, then in 
Hahdt go<x^ credit, at a credit of sixty days, who gave his note for the 
V. amount, payable to Rankin if Heyer, with whom it was de- 

posited for collection, for account ol Alexander. It was proved 
that other persons sold wheat to Toumsendy at the same time, 
for the same price, and on the same credit. Before the notes 
were due, Townsend became wholly insolvent, and the notes 
were never paid. 

Spencer, J., delivered the opinion of the Court. The plea, 
puis darrein continuance, of the marriage of the plaintiff canuot 
avail here. It is well settled, that after a verdict, matter \vhi<:h 
abates the writ shall not be pleaded in abaten^ent, for the de^ 
fendant has no day in Court. The marriage of a woman plain- 
tiff after verdict, and before the day in Court, cannot be pleaded. 
(iCom. Dig. 102. Abatement, 1. 34. Cro. Car. 232.) 

A reference, in matters involving long accounts, is a legisla-^ 
tive substitute for a trial by jury ; and this we are to intend is 
such a case. Consequently, the report of the referees is to be 
regarded in the same light as a verdict of a jury ; and the mar- 
riage of the plaintiff having taken place after making the report, 
the plea is bad. « 

[ ^ 220 ] *Upon the other point in the case, there is no pretence that 

Alexander is liable for the wheat sent to the BaydsyWid sold by 
them to Toumsend, (a) 

Motion to set aside report denied. 

(a) See Herring aind Walker ▼. Marvm, 5 Johu. R^, 393. 



Handy against Dobbin. 

Bank bills or IN ERROR, ou Certiorari, from a justice's Court. Dobbin 
e^\k^ b^ sued out of the Justice's Court an attachment, under the 
longing to the 23d scction of the twenty-five dollar act, {I R. L. 398.) (6) 
gfbie^^' ^nature' against the goods and chattels of Handy; due proof having 
except c;u»««nt been given that he had absconded. The constable returned 
u^Tex^preufy that he had attached two five dollar bank bills of the goods of 

exempted by 

statute, may be taken in execution, (c) 

And any property of the debtor which may be taken by execution, may be seised by an attachment under 
the act relative to absconding debtors. 

{b) % R. 8. 230. 

(c) Vid. Millard JV. Canjield.b WendeWs Rep.^\. Allen v. Sewall, 2 Ibid. 327. HolmeM v. Nun- 
casUr, infra, 395. But a new chose in action cannot be taken in execution, Begari v. Ptrry, 17 John* 
Rep, 351. htgalU v. Lord, 1 Cotocn, 240. 
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Bandy. The justice gave judgment for the plointitT below. NEW- YORK, 
The only error relied on was, that these bills were not liable .^^'J^!^ 
to be attached. r^^em 

V. 

Spencer, J., delivered the opinion of the Court. Thera "^^^ Hoeser 
can be no doubt that the constable, under the attachment, 
could take any goods and chattels, which could be levied on 
by execution. The authority in both cases is the same. Bank 
bUls are treated, civiliter, as money ; a tender in them is good, 
unless it be specially objected to at the time. The question 
then is narrowed to this, Can money be levied on by an execu- 
tion? This Court, in fViUiatns v. Rodgers, (5 Johns, Rep. 
167.) intimated strongly their concurrence in the decision of 
the Supreme Court of the United States on this point. In 
that case, (I Cranch, 133.) all the cases on the point were re- 
viewed, and it was held that money could be levied on. We 
DOW fully concur in the doctrine there advanced ; we perceive 
DO objection in principle, why money should not be taken in 
execution. It is the goods and chattels of the party ; and it 
appears to us to comport with good policy as well as justice, to 
subject every thing of a tangible nature, excepting such things 
as the humanity of the law preserves to a debtor, and mere chases 
in action, to the satisfaction of a debtor's debts. 

Judgment affirmed. 



*RoGERS and Rogers against V,an Hoesen and others. [ * 221 ] 

IN ERROR, on certiorari. The plaintiffs below declared Where « an- 
generally for goods sold, &c., and on a special contract, by ^^eoce^'io a 
which the defendants engaged to take, at a certain price, alF ca"»^» ^^^ **»• 
the herring which might be caught in the plaintiffs' net for the wblc^Uieactioa 
season ; and from the evidence it appeared that the fish were ^^s brought 
to be delivered at the Fly or at the dock at Catskill; that the Ih^ pfainSff"?! 
plaintiffs caught a quantity of fish at the F/y, and the defend- ^»°<! }^ F?J<|- 
anls not being there to receive them, they were carried to the wereln'owpos- 
dock at Catskill, and there kept until they spoiled ; but no »e«»o? ^^ '*» 
notice had been given to the defendants of the fish being there, b^'^nof fpive 
Ii further appeared from the ^idence that the contract was in P*'9* evidence 
writing, but it was not produced: and when evidence was wiiboat bavin; 
ofl'ered by the defendants to show that the contract was in previously giv- 

^ en notice to pro 

duce it. (a) 
^Vhcre tbc place in which the goods are to be delivered is in the option of the seller, he is hoqnd to glr^ 
tbe vendee notice where he intends to deliver them. 

^ (a) Vid. WiUon v. Gale, 4 Wendeiet Rep. 623. Giniiam v. OaU, 7 Caw, Rep. 739. P^^ y, Wl^ 
«w, Cot Co*. 39. ^ 

191 



22i CASES IN THE SUPREME CJOURT 

NEW- YORK, writing, the justice overruled it ; and judgment was given for 
JJjJ^^J^If:^ the plainUffe below. 

V. Per Curiam. The judgment must be reversed. It appear- 

BoRoxR. Jug f^Qju ^g examination of the plaintifis' witnesses, that the 
contract upon which they relied was in writing, they were 
bound to show it ; or, if in the possession of the opposite party, 
notice to produce it should have been given, before the parol 
evidence was admitted. It is fairly to be inferred from the 
return, that this objection was taken, though it is not distinctly, 
stated in terms. 

But there is another and fatal objection to the recovery upon 
the contract as proved. The fish were to be delivered to the 
defendants, at the F/y, or at the dock at CaiskilL The place 
of delivery being at the election of the plaintiffs, they were 
bound to give notice to the defendants of such place, and that 
the fish were ready to be delivered ; and there is no pretence 
that this was done. The fish were, therefore, lost through the 
negligence of the plaintiffs, and it would be manifestly unjust 
to throw this loss upon the defendants. 

Judgment reversed 



[ • 222 ] f *Wynkoop against Burger. 

Where a right JN ERROR, from the Court of Common Pleas for the county 

of way If granl- c r^ 

ed. without an V 01 ixreenc. 



ed, without any 

*h **r*"**" b*^ Burger, the plaintiff in the Court below, brought an action 
diH><F,**^V°be- on the case against Wynkoop^ the defendant below, to recover 
comes located damages for an alleged obstruction of a right of way, claimed 
leneih of lime* by Burger over the lands of Wynkoop, in which he recovered a 
And bcinp verdict of thirty dollars, with costs. A bill of exceptions was 
cannot aAer- taken by the defendant below, and a writ of error brought. 
*?"*' J u ,t* The counsel for the parties ajzreed to make a case, instead of 

changed bylbe ^ ^ ^, . *^ ^ ' 

grantor, (a) a rctum to the wnt of error. 
Bat If changed, fhc locus in ouo is part of a tract of land, formerly held 



hasjoralength in common bv Philip Spatvtij (whose portion fVytikoop had 
°h ^''"w "'^d*' purchased,) Johannes Burger, (to whose rights the plaintiff 
his acquies- below succceded,) and Paulus Smith; who, in 1762, made 

TerMfon wii? be P^''^'^'*^^ ^^ ^^^ Same, and executed mutual releases. In the 
presumed. (A) release to Johannes Burger was the following grant of a right 

The grantee q£ ^ny • 

way must keep " Together with full and free liberty, to and for the said Ja-^ 
the road in re- honnes Burger, his heirs and assigns, to land goods, store wood, 

la) Vid. Hazard v. Rcbinm. 3 MatcUf 27S. 
\b) Vid. Jackton v. AUen, S Cowen, 230. 
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•ad to have a canoe at a place called the canoe place, part of new-york, 
IfX No. 5, of the present division, (which fell in the allotment ^^^JJ[;J5|^ 
to Spavmy under whom Wynkoop claimed,) and also full liberty ^^thkoop 
of passing and repassing at all times into, through, and out of ^ v. 
the said lot No. 5, as well to and from the same canoe place as 
to lots No. 4 and 7 of the same division, (which fell to Johan- 
na Burger y) with horses, wagons, and other carriages." 

It appeared from the case, that about twenty-seven years ago, 
the road to the canoe place from Burger's house, ran somewhat 
differently to what it had before done, and that about three 
jreare ago, Wynkoop made an alteration in the road, at a point 
marked B., in the map annexed to the case, by which the dis- 
tance was a little extended. 

When Wynkoop came into possession, about eighteen years 
ago, a small part of the road near the canoe place, at a point 
marked C. in the map, was obstructed by trees fallen across it, 
and another road to the canoe place was used, by consent, at a 
placed marked F., until ten years ago, when the plaintiff cleared 
hway the fallen trees from the road at C, and three or four [*'223] 
years ago made a fence across the road at F. 

The case was submitted to the Court without argument. 

Per Curiam. The judgment of the Court below must be 
affirmed. The right of way is established by grant ; and there 
is, of course, no necessity for presuming a grant, from the 
long acquiescence in the use of the way. The grant does not 
designate the precise place ; but the length of time the way 
has been used in a particular place, shows the location by the 
acts and acquiescence of the parties. It would be extremely 
QnJQst to allow the plaintiff in error to be changing this road 
whenever he pleased. As it is a private way for the accommo- 
dation of the defendant in error, it must be kept in repair at 
his own expense. With respect to the alteration, at the place 
called the canoe place, it is fairly to be intended, that it was 
done by the consent of the defendant in error, as ITt had been 
^>sed by him, since it was altered, for such length of time as to 
show an acquiescence in the alteration. Btit it is not so with 
respect to the alteration made at the comer, designated upon 
the map produced to the Court, by the letter B. ; and this 
alteration is evidently injurious to the defendant in error, as 
tt increases the distance of travelling, in a small degree. 
Whether the damages recovered do not exceed the injury, 
V a question which we cannot notice here. 

Judgment affirmed. 
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MEW-YORK, 

May, 1815. 

BSTTS 

P^j^^j^ BfiTTS against Badger. 

^n^J^. ^ IN ERROR, from the Court of Common Pleas of Chenango 

fiuced by a par- .» , i » . • • i ^ « i • 

\y at a trial, county. Badger brought an action m the Court beiow against 
»"fJIl*"i« '?■«* Bett$, The plaintiff declared on a certain note or instrunieni 

notice to nim, . . , • « i /-*/-> ■ /•«* «r-»-»i i»ii i/» 

from the oppHD- in Writing, dated the 28th oi May, 1808, by which the defend 
pHtna^^ to *^'*^» ^'^^ valuc received, promised to pay to the plaintiff, fifty 
betakeo to' he doHafs, on or before the 1st of May, 1810, in good napped 
ancT m^*^' ^^^^^ ^^ ^ delivered to the defendant ; which note or instru 
read in evi- mcnt in Writing was subject to a condition thereunder written, 
r * 224 ] *to the following effect : that if the defendant should not pro 

pSSSf of^?M- ^^^^ * ^®^ ^^^^^ -^^ Lewis, of the farm on which the plaintiff 
ecuikm. (a) lived at the time of the execution of the note, or instrument in 
writing, on account of objections of Lewis, then, and in that 
case, the said note or instrument in writing was to be null and 
void ; but should the said M. Lewis comply, then the said note 
was to remain valid, and the hats valued at 3 dollars each. 
The plaintiff averred that the defendant did procure from M. 
Levns a deed of the farm, &c. ; yet the defendant, though often 
requested, &c., had not paid, &c. The declaration also con- 
tained the usual money counts, and the defendant pleaded the 
general issue, with notice of special matter to be given in evi- 
dence. At the trial, the deed of Lewis was produced by tho 
defendant, pursuant to a notice given to him for that purpose, 
by the plaintiff; and the counsel for the plaintiff offered to 
read it in evidence, without any proof, by the subscribing wit- 
ness, of its execution. The plaintiff's counsel objected, insist- 
ing that it could not be read in evidence, without calling to the 
subscribing witness to prove it, or making legal proof of its 
execution. The judges of the Court below were divided in 
opinion u^n the question ; and the deed was read in evidence, 
without any proof of its execution. The jury gave a verdict 
for the plaintiff, for sixty-four dollars and twenty-five cents. 
The defendant's counsel tendered a bill of exceptions, on which 
a writ of error was brought to this Court. 

Vanderpool, for the plaintiff in error. The deed, though 

produced by the plaintiff, under a notice for that purpose, 

ought to have been proved, as in other cases. It is true that 

the Court of K. B., in England, in the case of the King v. 

t f Term Rep, Inhabitants of Middilesoy,^^ decided, that a deed produced by 

the opposite party, under a notice, though no party to it, was 

\J^^' f n' V^^^ fade evidence, without any proof of its execution ; but 

(109.) Ill ' ^hat case was afterwards doubted by Lord Kenyon,X and finally 

% P. East, 648. Overruled by the Court, in Gordon v. Secreian,^ and the rule 

(a) Ace. Jackson v. Kinf^Mley, 17 Johns. JUp. 158. Sed vide Ketmy v. Clarkson ^ 
Van Horns, 1 Johns, Rsp. SQ5,, note (a). 

194 



OF THE STATE OF NEW-YORK. 224 

laid down, that the production of a deed at the trial, pursuant new-york, 
to I notice, did not dispense with the necessity of proving it ^^^^^[jjfl^ 
hj ooe of the subscribing witnesses, as in ordinary cases. In bbtts 
fax V. Reelyf this Court decided that where there was a sub- ▼• 

scribing witness to a bond, proof of the confession of the xgj^y^*^ 
oUi^or of the execution of the bond was not sufficient, without 4T7. 
producing the subscribing ^vitness, or, in case of his death, [ * 225 ] 
proving his handwriting. 

H. Bkecker, contra. This is an exception to the opinion of 
the Court below ; yet the bill of exceptions states that the 
judges were equally divided in opinion : so that there was no 
decision, which was, in effect, denying the motion for the deed 
to be read. [Thompson, Ch. J. But as the deed was, in fact, 
read in evidence, we must presume that it was read with the 
Msent of the Court.] , 

But admitting; that it was read with the direction or assent 
of the Court below, there can be no doubt that it was prima 
facie evidence, without further proof. It was so decided in 
the case of the King v. Middlezoy, and by Lord Mansfield^ in 
Foisel y. Godsally cited in that case. And this rule was ex- 
pressly recognized by Ballei\ J., in the case of Bowles v. 
Langworthy,% and by Lord Kenmn, in Doxon v. Haigh,^ It i5 Term Rtp, 
» true that Lord Ellenboroughy in the case of Gordon v. ^- 
Swreton, reprobated and denied this doctrine, and that is the 4^. ^'*' ^'*' 
only case in which the rule has been denied. 

There is no danger in this rule ; and it is far more convenient 
than the one requiring strict proof, in ordinary cases. The 
^ so produced is only prima facie evidence ; and may be 
repelled, if the party thinks proper, by evidence of fraud or 
fcrgery. But if a plaintiff who calls for a paper essential to 
Ae support of his case, is bound to produce the subscribing 
witnesses, when it is produced at the trial, he may be taken by 
lorprise, and non-suited, from not knowing the MMtnesses, or 
where they may be found, (a) 

Spencer, J., delivered the opinion of the Court. The ques- 
t'on presented by the bill of exceptions is, whether a deed in 
the possession of one of the parties, and produced by him at the 
^l upon notice given, and at the requisition of the other 
P^rty. can be read in evidence by the party thus calling for its 
*pw>duction, without proof of its execution ; there being a sub- [ •226 ] 
•cribin^ witness to the execution. 

The bill does not state, nor can it be collected, with cer- 
^i^ty, from the note declared on, whether the deed was given 

(•) Camphefl, in a note to Wetherstan y. Edginfpon, (2 Camp. JV. P, Rep. 94.) 
I'^oks thii difficulty, which seems to be the principal objection to the rale as et- 
obhthed by the Court of K. B., in Gordon ▼. Seeretan, might be easily obviated, 
Tji^i^nv a role of Court, or a judge's order, to inspect the inftrument be- 
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NEW-YORK, to Betts or BadgtVy or some other person. I think, however, 

*JjJ^^*f^^ it may be inferred, from several circumstances, that the deed 

Bktts ^^^ given by Lewis to the plaintiff in error : 1st. Because he 

V. had possession of it ; and, 2d. From the condition of the 

Bad«sb. jj^^g . ^jjj^^ jf ^i^g plaintiff in error did not produce a deed from 

LetoU for the farm, on which the defendant lived, then the 
note was to be null and void ; if he did, then he was to pay 
the note. This imports that he was to gain an advantage and 
to derive a benefit from the deed. 

In Passell v. GodsalJ, (cited in 2 T. iZ. 44.) the plaintiff 
had given the defendant notice to produce an agreement at the 
trial. It was produced, and the objection was taken that it 
could not be read without proof. Lord Mansjitld overruled 
the objection, saying, the defendant produced it as the original 
agreement, and therefore it need not be proved. Lord Mans- 
^ field expressed the same opinion in Thompson v. Jones, (also 

cited in 2 T. R. 44.) In the case of the Jf^ing v. The Inhab-- 
itajits of Middlezoy^ (2 T. R, 44.) Ashursty Btdler, and 
Orose, Justices, all agreed, that an instrument produced by 
one party, at the call of the other, must be presumed, prima 
facUy to be duly executed. In Doxon v. Haigh et al. (1 
Esp. Rep. 409.) Lord Kenyon expressed the same opinion ; 
and Peakcy in his treatise on evidence, considers that to be 
the rule, when the deed is given to the party who produces it ; 
but when it is matter inter alios acta, and the party called on 
to produce it is not a party to the instrument, he expresses 
doubts whether it be not necessary to prove it. In Gordon 
and others v. Secretan, (8 East,) Lord Ellenborottgh held that 
it was necessary, when there was a subscribing witness, for the 
party to prove the execution, although the instrument was 
produced by the other party, and although purporting to be 
executed by him ; and Lawrence, J., in the same case, said it 
had beei^o ruled by Lord Kenyon, in the case of a will. But 
t Wetkerstcn in a Subsequent case,t (2 Camp, Rep. 94.) Heath, J., de- 

T. Edgington. ^,jjj,.gj jjg thought the old rule the sensible one, that an instru- 
ment coming from the opposite side was, prima facie, to be 
taken as duly executed, 

[ • 227 ] *These are believed to be all the cases on the subject. I 

apprehend the practice, at nisi prius, with us, has been in con- 
formity with what Mr. J. Heath calls the old rule ; if the party 
producing an instrument is one of the parties to it, the custody 
of the paper affords high presumptive evidence, that he holds 
it as a muniment; and, prima /ade, it is sufficient proof of the 
execution. 

Judgment affirmed. 
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NEW-YORK, 

May, 1815. 

Dan FORTH 

Danforth against The F^resident, Directors and schoharie 
Company of the Schoharie and Duanesburgh tush.comf. 
Turnpike Road. 

THIS was an action of assumpsit. The declaration con- Where there is 
tained three counts. jRym7n^,Md 

Id the first count the plaintiff stated, that the defendants of pvt has been 
the first port, and the plaintiff of the other part, on the 26th Kii liS*^^ 
ot Mau^ 1810, entered into articles of agreement, under the implied prom- 
leal of the said corporation, and under the hand and seal of bcJaAce!*^^ 
the said plaintiff; and then proceeded to set forth the said AuumptU ynXi 
uticles of agreement ; whereby the plaintiff covenanted, on or corpor^on^ on 
before the 1st of October, 1811, to make a turnpike road, for •« . implied 
I certain distance, supposed to be eight and a half miles ; or P"*""*- ^**' 
should it exceed, or fall short of that distance, the pay was to 
be in proportion ; that is, at the rate of six thousand dollars 
for every eight and a half miles, five miles of which road were 
to ba completed on or before the 1st of November, then next ; 
and it was further covenanted, that the plaintiff should so far 
complete the remainder of the road from the termination of 
the said five miles, that it should be passable for sleighs, 
vagons, &c.y by the Ist December then next ; in consideration 
whereof, the defendants covenanted to pay the plaintiff the 
ram of six thousand dollars, in the following manner : Three 
thousand dollars on or before the 1st of November then next, 
to be paid as the work goes on ; five thousand dollars before 
the ist Ju/y, 1811, and one thousand dollars in the stock of 
the said company, when the whole route should be completed. 
It was then stated, that afterwards, on the 5th of October, 
181*2, the defendant covenanted with the plaintiff, *that if he [*228] 
Would execute and deliver to them a bond, in the sum of six 
hundred dollars, conditioned to put the road, mentioned in the 
above agreement, in such repair as the law directs, at any 
time after the 1st of April, and before the 1st of August then 
next, that they, the defendants, would pay him the sum or sums 
of money mentioned in the above articles of agreement. The 
plaiatiff then averred, that on the 7th of October, in the year 
■foresaid, he did deliver the defendants such a bond, and that 
there then was, and still is, due to him, the sum of four thousand 
dollars, on the said agreement ; and that the defendants did 
Dot, at the day and year last aforesaid, pay him the said sum 
of money ; and being so liable, the said defendants, afterwards, 
to wit, on the said 7th day of October, undertook, and faith* • 

(•) Vide Barktr v. Mechank Int. Co., 3 WmdtWt Rep. 94. HiU* v. BamtUter, 8 
^- Rep. 31. Dunn v. 7%e Rector of 8t. Andrew* $, 14 Johnt, Rep, US. MoUw, 
'm, 1 Cmmbi, 615. Raodr,VanVeehtm,lBJo9mt.»q>eO. 
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NEW-YORK, fully promised the said plaintifT, to pay him the said last niefi- 

^^JJ^^^fJ** tioned sum of money, when thereto requested. 

Dahforth '** ^^^ second count, the plaintiflf, after setting forth the 

V. articles of agreement, averred that he proceeded to make the 

TuRir!coi*. '^^ ^^ ^^^ ^™® required by the said articles, and that Lhe 

defendants did not purchase the land and ground mentioned 

therein, in such time that he could complete the road by 

the time he had covenanted ; and therefore, afterwards, on 

the 5th of October J 1812, the defendants covenanted, that if 

he would execute and deliver to them a bond, i&c, as in the 

first count. 

The third count was a general indebitatus assumpsit for work 
and labor. 

To this declaration there was a general demurrer and joinder. 

M^Gowen^ in support of the demurrer. A corporation ag- 
gregate cannot be charged on any contract, unless under their 
\tBae. Ab, Corporate seal.f If this action is founded on the first agree- 
Corp.{E.3.) ment stated in the declaration, which is averred to have been 
Ab.9n, IBL under seal, then it should have been covenant, not assumpsit. 
CommAib, Assumpsit nev^r lies against a corporation, except in cases es- 
pecially provided in the act or charter of incorporation. * An 
agreement by a corporation, not under seal, will not be enforced 
MP, Wm». in equity. I A corporation may do an act of record, and are 
?f'o ,1. .A* estopped to say that it is not their deed,^ but it can do no act 
' tnpatSy unless under their corporate seal. 

iS. Footy contra. The position of Blackstone, and which is 

laid down in Bac. Ab^ where the same authority is cited, is not 

supported by the cases. Whatever may have been the rule 

r * 229 1 ^anciently, on this subject, it has been relaxed in modern 

times. In the case of Maxwell v. Dulwick College^ decided 

kiFanbLEqu. 14th July^ n83,|| it is said, that an agreement of a major part 
Cfiote. of a corporation, entered in their books, though not under 
their corporate seal, will be decreed in equity. In the case of 
^tAik.iiz, the Attorney- General v. Davy^H decided in 1741, Lord Hard- 
wicke says, it is not necessary that every corporate act should 
be under the seal of the corporation, as to choose a chap- 
tt Attorney- lain, or to present to a living.ff It has been admitted, 
Sco«"*i Vesmi ^^^^ * Corporation may appoint a servant or bailiff, without 
413. ' ^' deed.tt 

tns<rf*. 19J. Kydy in his treatise on the law of corporations, though he 
Vtn. Ab, 268. l^ys down the general rule, that a corporation aggregate cannot 
M?' ^iq ^ ^' ^^SP^*® ^^ ^'*®"* ^^^ estate, or appoint a person to do an act in 
""' which their real property is concerned, yet they may do other 

acts to bind them, without seal. A seal is only evidence of as- 
sent to an act, and that assent is as well shown by a resolution 
or entry made in the minutes of the corporation. 
H Chitty, PL Chitty^^ says, assumpsit does not lie against a corporation, 
which cannot contract by paroly unless in the case of contracts 
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fluicdoned by statute ; and he cites 6 Vin. Ah. 317. pL 49. new-york, 

ind 5 East's Rep. 239. ; but Viner only says case will not lie ^^^' ^^^^^ 

00 an express promise. The case in East was of a promise p^jjjorth 

relative to the tolls of the corporation. In the case of the King v. 

V. The Bank of England,^ it was held, that a special action on xork "comp 

tht case will lie against a corporation, to compel a transfer of ^ jy^^ ^ 

stock. It is true, that in Breckbill v. Tui-npike Company^X ^^' 

in the Supreme Court of Pennsylvania, it was decided, that * ^ '^a^^, 4%. 

indebitatus assumpsit would not lie against a corporation on an 

implied promise. In the case of the M. Ins. Co. of Alex. v. 

Youngy^ the point was argued, and the authorities cited, in the ^ i Cnmek, 

Supreme Court of the U. S., but no decision was made on the 

question. In Gray v. The Portland Banky\\ it was held, that B3Af««. fiep. 

a special action on the case lies against an incorporated bank, ' 

for refusing to permit an original stockholder to subscribe and 

hold the new stock created by the corporation. In Stafford v. 

The Corporation of Albany,^ this Court held, that assumpsit i[ 6 John§. Rep. 

would lie against a corporation, on the implied promise to pay ji£* 541*^**^' 

the amount of damages assessed by a jury, for the land of the 

plaintiflf taken by the corporation. 

That there was a covenant in this case, can be no objection 
•to the action of assumpsit, to pay the balance due on the [ * 230 ] 

agreement.tt Mol^'^y. 

It has been decided in the Supreme Court of the U. S., that Levy, ib. note. ' 

auimpsit will lie against a corporation, on an implied promise, 

or a promise not under seal.JJ %^m^^{pZ- 

Ureon. (See 

Thompson, Ch. J., delivered the opinion of the Court. This ^^S'^^Ibo.ISI 
case comes before the Court on a general demurrer to the dec- Marih u 
bration. The action is assumpsit, and the two first counts in ^®**'J '*^ 
the declaration set forth articles of agreement entered into be- 
tween the parties, under seal, relative to the making of a road. 
All necessary averments of performance, on the part of the 
plaintilT, and breaches on^ the part of the defendants are duly 
made, and set forth, and a balance of 4,000 dollars is alleged 
to be due the plaintiff; and thereupon a special promise is al- 
leged, on the part of the defendants, to pay such balance. The 
third count is for work, labor, and services, &c. ; and alleges a 
promise to pay, &c. 

No objection was made on the argument, to the form of the 
action, or that it should have been covenant, founded upon the 
articles entered into between the parties. The action is founded 
upon the promise to pay the balance, and the covenant is only 
set out as inducement. (2 Term Rep. 483, note.) The ob- 
lation taken to the declaration goes on the broad ground, that 
2U1 action of assumpsit will not Ife against a corporation ; for 
^y cannot make a valid and binding contract, except under 

(tt) S. C. 7 Crane*, t99. 
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NEW-YORK, their corporate seal. The proposition, in this latitude, is cer- 

^JJjJ^j^JfJ^ tainly not tenable. Although it may be laid down by elemen- 

Dakportm ^''y writers, as a general rule, that corporations can do no act 

V. without a seal, and such would seem to be the doctrine of some 

TwiiinCoMP. ^'^ adjudged cases ; yet the law of the present day seems to be 
otherwise well settled. Corporations, in many cases, have been 
considered bound by their acts and agreements, not under seal. 
In Hex V. Bigg, (3 Peere Wms. 419.) it was held, that a cor- 
poration might, without seal, duly authorize an agent to sign 
notes. And in Rex v. The Bank of England, (Doug. .424.) 
the Court refused to grant a mandamus to the bank, to transfer 
stock, because there was a remedy by an action on the case, if 
they refuse, and a special action of assumpsit was afterwards 

[ *S31 ] ^brought against the bank. The principle of this case has been 
recognized in this Court, (a) 

An attempt has, in some cases, been made, to distinguish be- 
tween express and implied promises, as to the liability of a cor- 
poration.. (3 Mass. Rep. 364. 3 Dal. 496.) But in a late 
case of the Bank of Columbia v. Pattrson^s Administrators, (6) 
decided in the Supreme Court of the United States, all such 
distinctions are disregarded, and the Court seem to go the full 
length, of giving the same remedies against bodies corporate, 
in matters of contract, as ijgainst individuals. The old cases 
are there reviewed^ showing that the law has been progressively 
altering, with respect to the validity of acts done by corpo- 
rations, not under their seal. The Court observe, upon the 
English authorities . referred to^ that as soon as it was settled, 
that a regular appointed agent of a. corporation could contract 
in its name, without a seal, it was impossible to maintain any 
longer, that a corporation was not liable upon promises ; other- 
wise, there would be no remedy against the corporation ; and 
the Court concluded, by saying, that it is a sound rule of law, 
that whenever a corporation is acting within the scope of tbe 
legitimate purposes of the corporation, all parol contracts made 
by its authorized agent, are express promises of the corporation, 
and all duties imposed upon them by law, and all benefits con- 
ferred, at their request, raise implied promises, for the enforce- 
ment of which an action will lie. It is unnecessary, upon the 
present demurrer, to go the full length of this case, or to de- 
cide any thing more than that acorporation may make a valid con- 
tract, not under its seal. Whether the promise in this case was 
made by the board of directors, and entered upon their minutes, 
or by a committee, or other agent duly authorized for that pur- 
pose, or in any other manner that would be binding, are questions 
which must arise and be detA-mined upon the proof offered at 
the trial, and cannot properly come under consideration upon 

(a) See Shipley and others ▼. Mechanics* Bank, 10 Johns. Rep. 484. 
uf) This case was cited and read to the Court, fioin a GaxetUt dated March 
18, 1815. 
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Ik present demarrer. We are, accordingly^ of opinion, that the new.vork 
phintiff is entitled to judgment. Ji^ ^ " * '^ 



Judgment for the plaintiff, (c) 

{€) Id Hayden y. Tkt Middlesex Turnpike^ (10 Tyn^s Mass. Rep 397.) the 
Supreine Court of Massaehusttts decided, that assumpsit would lie against a cor- 
poration, where there ia an express stipulation by an agent of the corporation, 
flra duty arising from some act or request of such agent, within their authority. 



Rob CRTS 

V. 
TUKNKR. 



*RoBERTS against Turner. [•232] 

THIS was an action on the case, acainst the defendant, as a -^ P*'*" ^^ 

, • 1 .1 ^ An • •„ • A »i receives and 

oommon earner, and was tned at the Albany circuit, in Aprtly forwards goods, 



upon 
II the 



1814, before Mr. Justice Spencer. ]^m»eic k. 

The defendant resided at Utica^ and pursued the business of expeuses ' of 
forwarding merchandise and produce from Ulica to Schenec-^ foJ""wSich'°te 
tady and Albany. The ordinary course of this business is, for receives a com- 
ihe prwarder to receive the merchandise or produce at his (h^JJ^e^ofThe 
store, and send it by the boatmen, who transport goods on the mods, but who 
Mohawk river, or by wairons to Schenectady or Albany, for P" "^ coocem 

—L* L L • • 1 ^ 7^ . I 1 • I I • in the vessels 

viuch he 18 paid at a certain rate per barrel, olc. : and his com- by which tbev 
pensation consists in the difference between the sOm which he ■" .forwarded, 



or iolerest in 



is obliged to pay for transportation, and that which he receives the freight, is 
from the owner of the goods. "°^ * <'^»*^^^^ 

The defendant received from the plaintiff, who resided in **"'*^* *"' 
Caztnovia, in Madison county, by Aldrich, his &gpnt, twelve 
barrels of pot ashes, to be forwarded to Albany to Trotter ; the 
ashes were put on board a boat, to be carried down the Mohawk 
to Schenectady , and whilst proceeding down the river, the boat 
nn against a bridge and sunk, and the ashes were thereby lost. 

The defendant's price for forwarding goods to Schenectady, 
v^ twelve shillings per barrel, and the price which he had 
^^greed to pay for the transporting the goods in question to that 
place was eleven shillings ; the defendant had no interest in the 
ueight of the goods, and was not concerned as an owner in the 
boats employed in the carriage of merchandise. 

The judee being of opinion that the testimony did not make 
out the defendant to be a common carrier, nonsuited the plain- 
^; and a motion was made to set aside the nonsuit. 

iV. Williams, for the plaintiff. 

Henry, contra. 

(«l Brown V. Dennittm, 2 WendtWs Rep, 693. Ackleu v. KeUturg, 8 Cow. Rep. SOS. 
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NEW-roRK, Spencer, J, On the fullest reflection, I perceive no grounds 

^JJj{^^2if[^ for changing the opinion expressed at the circuit. The de- 

RoBSRTi fendant is in no sense a common carrier, either from *the 

▼. nature of his business, or any community of interest with 

ToRHKR. ^j^g carrier. Aldrich, who, as the agent of the plaintiflT, 

[ 833 ] delivered the ashes in question to the defendant, states the 

defendant to be fi forwarder of merchandise and produce from 

Utica to Schenectady and Albany ; and that he delivered the 

ashes, with instructions from the plaintiff to send them to Col. 

Trotter. 

The case of a carrier stands upon peculiar grounds. He is 
held responsible as an insurer of the goods, to prevent combi- 
nations, chicanery and fraud. To extend this rigorous law to 
persons standing in the defendant's situation, it seems to me, 
would be unjust and unreasonable. The plaintiff knew, or 
might have known, (for his agent knew,) that the defendant 
* had no interest in the freight of the goods, owned no part of the 

boats employed in the carriage of goods, and that his only busi- 
ness in relation to the carriage of goods consisted in forwarding 
them. That a person thus circumstanced should be deemed 
an insurer of goods forwarded by him, an insurer too without 
reward, would, in my judgment, be not only without a 
precedent, but against all legal principles. Lord Kenyon, in 
treating of the liability of a carrier, (5 T. i?. 394.) makes this 
the criterion to determine his character ; whether, at the time 
when the accident happened, the goods were in the.custody of 
the defendants as common carriers. In Garside v. The Pro^ 
prietors of the Trent and Mersey Navigationy (4 T. R. 581.) 
the defendants, who were common carriers, undertook to carry 

floods from Stoneport to Manchester^ and from thence to be 
brwarded to Stockport. The goods arrived at Manchester, and 
were put into the defendants' warehouse, and burnt up before 
an opportunity arrived to forward them. Lord Kenyon held, 
the defendants' character of carriers ceased when the goods 
were put into the warehouse. This case is an authority for 
saying, that the responsibilities of a common carrier and for- 
warder of goods rest on very different principles. 

In the present case, the defendant performed his whole un- 
dertaking ; he gave the ashes in charge to an experienced and 
faithful boatman. 

It has been urged, that the defendant derived a benefit from 
the carriage of the goods, in receiving cash from the owners of 
produce, and paying the boatmen in goods, and also in charg- 
ing more than he actually paid. The latter suggestion is doubted 
[ * ii34 ] in point of fact ; but admitting the facts to be so, these *are 
advantages derived from the defendant's situation, as a ware- 
house keeper and forwarder of goods, and by no means impli- 
cate him as a carrier ; for surely the defendant is entitled to 
some remuneration for the trouble in storing and forwarding 
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goods, [n any and every point of view, there is not the least new-york, 

pretext for charging the defendant with this loss as a common ^^^JJji^J^i^ 

<*"^ier, M'CoifNKLL 

Per Curiam. «^""*"- 

Motion denied. 



M'CoNNELL against Hampton. , 

THIS was an action of assault and false imprisonment, &c. in an action 
tried before the chief justice, at the Albany circuit, in October, ^ "fajJJ^*bi! 
1814. It appeared from the evidence given at the trial, that in prisonment a- 
the month of August, 1813, the defendant was commander of *^"'nJJ„™n5^" 
the army of the United States at Burlington, when the plain- lor "arreaUng 
tiff, a private citizen, was arrested and tried by a court-martial. ^^Jiy^e**^-!^^* 
The plaintiff came to the defendant to make some communica- on a charg« o/ 
tion relative to the enemy ; and the defendant said the com- ^'^^ for'five 
rouni(»tion was false, and ordered the plaintiff to be taken to diyM, and try- 
the guard-house, and said he would have him tried. The '"foort-martiar 
plaintiff was confined from Tuesday until Sunday ; and lay on the jury founci 
the floor of the suard- house, without any bed, but was flowed fu^^ . ?«. 5*1 

,. » . . ' J ^L "^A- r I J' J the plaintiff, for 

to procure his own provisions, and the rations of a soldier, and 9000 dollars. 
was permitted to speak to others, in the presence of the officer, <*«"««»• > ««^ 
but not to leave the guard-house. The witness stated that the granted, on the 
plaintiff was " a back and forth trader, and of a respectable ff"^"*? ^^ ^ 

1 fi mi ii»i 1111 1 I excewiveness 

character. The defendant declared to the witness, that he of the dan- 
should have been justified to have hanged the plaintiff immedi- ^8^- ^°) 
ately at the halberts, but would have him tried by a court-martial ; 
that the defendant afterwards declared, that the plaintiff was 
not in a worse situation than he ought to be ; that he could 
convict him, and that he should be convicted, if possible, and 
hanged ; for he was guilty of treason, and had been in company 
with two British officers, and had given information to the 
enemy. 

*The witness stated, that two British officers had come into f * ^5 ] 
the house where he and the plaintiff were, at Alsburgh, about 
a mile from the Canada line, at the time the British army were 
coming to Plattsburgh. Another witness stated, that he be- 
lieved that the communication made by the plaintiff to the de- 
fendant was true ; that at the time of the court-martial, the de- 
fendant appeared much prejudiced against the plaintiff, and it 
was understood that there had been some personal difference 
between them. 

(0) Vtd. Sarfrent v. , 5 Coir. Rep, 100. Moody v. Baker, 5 CoweUy 351. CoU 

V. Perry, 8 CoiceHf 314. Root v. King, 7 Cowen, 613. Douglast v. Tonsey, 2 Wen^ 
deli, 351 
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NEW-TORK, It was stated by a witness, that the defendant was a man of 
^Jj2!^jfJ^ liberal edacation, and that his yearly income was above sixty 
iFCoKifKLL thousand dollars. 

-*1'™ The jury found a verdict for the plaintiff, for nine thousand 
dollars damages. 

A motion was made to set aside the verdict, and for a new 
trial, on the ground of excessive damages. 

Van VechieUy for the defendant. 

Henry y contra. He cited 9 Johns, Rep. 45. 10 Johns. Rep. 
443. 1 Lev. 97. ^ Mod. 150. 4 Term Rev. 651. 

Thompson, Cb. J. That Courts have a legal right to grant 
new trials, for excessive damages in actions for torts, is no whece 
denied ; but, on the contrary, has been universally admitted, 
whenever the question ha9 been agitated. That this power, 
however, ought to. be exercised cautiously, and with sound 
legal discretion, for the purpose of pijomoting the ends of justice, 
cannot be questioned. Thedifiicuity ia,in applying those rules 
to given cases. The great and leading object in actions of this 
description, as well as in all other private suits, is to recover 
compensation for an injury sustained. But in personal torts, it 
is difficult, and, indeed, impossible, precisely to estimate the 
measure of damages, which would repair the injury. This 
must be, to a certain extent, matter of sentiment and feeling, 
under the guidance of sound judgment, duly weighing all the 
circumstances of the case. Hence, we can find but very little 
satisfaction in the examination of the reported cases on this sub- 
ject. It is a question not susceptible of any fixed and definite 
rule. But the power of the Court to grant new trials, in such 
cases, necessarily includes the right, and imposes on them the 
duty, of judging, in some measure, between the injury proved 
[ * S36 ] *and the damages given. According to the language, however, 
of adjudged cases, to justify the Court in setting aside a verdict, 
the damages ought to appear outrageous, or manifestly to ex- 
ceed the injury, and such that all mankind would, at once, pro- 
nounce unreasonable, and so as to induce the Court to believe, 
that the jury must have acted from prejudice or partiality, or 
were influenced by some improper considerations. It is not 
necessary that the Court should believe that the jury acted cor- 
ruptly. Their feelings might be so excited, or their passions so 
inflamed, as to mislead their judgments, and induce them to give 
a verdict, which their own sober reflection would not approve. 
The circumstances of this case, when viewed on one side only, 
are very much calculated to excite feelings of indignation in a 
jury. If the defendant was wantonly exercising his military 
power, for the purpose of gratifying any private resentment, it 
was an aggravated case. And there is good reason to believe, 
from the amount of damages, that some such considerations 
'2M 
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must have operated upon the feelings of the jury, without duly new-york, 
weighing the circuoistances, which went to show, and afforded ^^^y* *^*^- 
good ground to believe, that the defendant acted under an honest, m'Coknsll 
though mistaken opinion, that he had a right to try the plaintiff 
on a charge for treason. 

If this is the fair conclusion to be drawn from the testimony, 
it roust strike every one, at first blush, that the damages given 
by the verdict are unreasonable, and, indeed, outrageous. It 
is not, therefore, a case of the mere assessment of damages, 
upon an undisputed state of facts ; but wh6re different men 
might very honestly draw different inferences, as to the motives 
which influenced the conduct of the defendant. To refuse a 
new trial in this case, would, in effect, be saying, that a new * 
trial ought never to be granted in actions of this description. 
Although the defendant is a man of very large fortune, the 
plaintiirs injury is not thereby enhanced. And, under all cir- 
cumstances, I am inclined to think it will be a discreet exercise 
of the power of granting new trials, to send this cause back for 
the consideration of another jury. 

Spencer, J. The rule for granting or refusing new trials, in 
actions for a personal injury, is well settled. To justify the 
granting a new trial, the damages must be flagrantly outrageous 
and extravagant, evincing intemperance, passion, partiality, or 
*corruption, on the part of the jury. That the Court have the [ * 237 ] 
power to grant new trials, in actions for personal torts, where 
excessive damages have been given, and that this power has 
been frequently exerted, cannot be denied. It was done in 
fVood V. (runst<m, {Stylesj462,) in Ash v. Ash, (Com6. 357.) in 
Chambers v. Robinson, (I Str. 692.) in CUrk v. Udally (Salic. 
649.) and in Jones y. Spurron, (5 T. R. 257.) In the last case, 
a verdict had been obtained,' in an action for an assault and bat- 
tery, for 40 pounds, and a new trial was granted for excessive- 
ness of damages. 

In applying the general principle, every case must be tested 
by its own peculiar circumstances, and when the Court cannot 
but perceive that the damages given are enormously dispropor- 
tioned to the case proved, the only powjer claimed by the Court 
is, to submit the case to the revision of another Jury. This 
principle was very ably illustrated in Diiberly v. vrunningy (4 
T. A. 657.) and it will be seen by a reference to the case of 
Jones V. Spurron, that Lord Kenyon^s strong remark, that he had 
not courage enough to make the precedent of granting a new 
trial for excessiveness of dam^es, was confined to the case of 
crim. con., which, said he, in Jones and Spurron, was a case nit 
generic; and in the latter case, he had the courage to concur in 
granting a new trial for excessiveness of damages when they 
were only 40 pounds. 

The facts in this case are few. The defendant, in August, 
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NEW. YORK, ]813> commanded the army of the United States at Burlington, 
^JJiJ^^j^I^ and caused the plaintiff to be confined frcun Tuesday until the 
M'ComrxLL Sunday following. The plaintiff was brought to trial before a 
V- court-martial instituted by the defendant, on the charge of 

treason, having been in company with two British officers, and 
with having given information to the enemy, and was acquitted. 
The evidence exhibits the defendant as having made violent 
declarations of what he could do to the plaintiff. It appears that 
the defendant was a witness before the court-martial, and stated 
that the plaintiff made communications to him relative to the 
enemy, which were false. The witness, who proved the pro- 
ceedings before the court-martial, declares, that he believed 
the communication made by the plaintiff to the defendant was 
true. On the other hand, it appears that the defendant had 
strong grounds for believing the plaintiff to be a suspicious 
[ * 238 ] ^character. It is stated by one of the witnesses, that the plain- 
tiff was at Alsburghy about one mile on their side of the Canada 
line, at the time the British were coming to Platisburgh, and 
that two British officers had come into the house where the 
plaintiff was, and that the plaintiff was a trader back and forth, 
and had been such for some time. 

Upon these general facts, the jury have given 9000 dollars dam- 
ages ; and although it be true that the defendant possesses a 
large fortune, I cannot but believe, that the verdict proceeded 
from intemperance and passion, and that the damages are enor- 
mously disproportioned to the case proved. 

The defendant, as commander-in-chief of a division of the 
army, being near the enemy's territory, and at no great distance 
from their forces, was bound, by every consideration of duty as 
a soldier, and of patriotism as a citizen, to avoid surprise, and 
to guard himself against machinations of every kind. There is 
strong ground to believe that the defendant acted under the im- 
pression that the plaintiff was a suspicious character, if not in 
the interest of the enemy : he had been in company with British 
officers on our side of the line, and he was a smuggler, for this 
trading back and forth imports nothing else. Under these cir- 
cumstances, the defendant might very naturally believe, that a 
person who would ho|d even commercial intercourse with the 
enemy, contrary to the laws of the land, and his duty as a citi- 
zen, would feel little scruple in giving him false information ; 
and if his interest could be promoted, giving the enemy true and 
important information, which might betray the army under the 
defendant's command into their hands. 

It seems to me that the jury have wholly overlooked the 
critical and delicate situation of the defendant, as a commander 
of an army upon the frontiers, as also the very suspicious light 
in which he must have viewed the plaintiff. The declarations 
made by the defendant, that he would have been justified in 
immediately hanging the plaintiff at the halberts, were immedi- 
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atcly quafified by the declaration that he would have him tried new-york, 
before a court-martial ; and it does not appear that he then ^J^J^;^^!^ 
knew he was a citizen. Dkxter 

Although the defendant's conduct is not to be justified, there ^ v. 
are circumstances of extenuation, of which the jury have en- 
tirely *Iost sight, r am strongly persuaded, that there never [*239] 
was a case which more emphatically required the interposition 
of the Court, to set aside a verdict strongly marked with in- 
temperance and passion, for the purpose of a revision by another 

Van Ness, J., dissented. 

New trial granted. 



Dexter against Taber. 

THIS was an action of slander, and was tried at the Herki- f^JJJ ^^ 
ner circuit, the dOth of May, 1814, before Mr. Justice Van words cbarg«d 
Ness. The words charged were, " You (the plaintiff) are a thief; ^^y',,^®?*'® 
you (the plaintiff) are a damned thief. ^^ are 'a 'damned 

The words proved at the trial to have been spoken by the ^^^^ '^^« 
defendant were: ''You ^the plaintiff) are a thief; you stole ^,were^^Yoa 
hoop poles and saw logs trom off Delancex/*a and Judge Myers* »™ a thief, you 

I J «, sioio Doop poies 

land. aiid saw logs 

The witnesses said, that they supposed the words spoken al- ^^^^j^yj"" 
laded to the cutting of standing timber, but they did not know ^S^^xJSa.^ 
the defendant's meaning. ^^^ho jud^e 

The judge told the jury, that it was for them to decide, the cause was 
whether the words, as proved, amounted to a charge of theft, Jjj«4' )®^J^j*** 
or of trespass merely ; that if, by the words, the defendant cide^wSetber,!^ 
meant to charge the plaintiff with secretly taking timber already *^*^^JJf^Jl 
cut into hoop poles and saw logs, it was a charge of theft ; but ant meant to 
if they meant only that the plaintiff had sfecretly cut and carried ^^'^^^^ ^ 
away timber from off the land, in order to make hoop poles, uiking timber, 
&c., it amounted to a charge of trespass only ; and, in that case, ®L*'3°P P^^** 
the words were not actionable ; and that this was his impres- down, in which 
sion as to the meaning of the words. The jury found a verdict ^ ^ "^^f 
for the defendant. felony, or 

A motion was made to set aside the verdict, and for a new ^hetber they 

. I ' were meant on- 

tnai. ]y to char^ 

the plaintiff 
with catting down and carrying away timber to make hoop poles ; in which case it could amount only to 
Q trespass, and the words would not then be aciiouable 5 and the jury having found a verdict for the de- 
''^odaui, ihe Court refused to set ii aside, (a) 

(a) Vtd. Goodrich v. Wookott, 3 Cow. Rep. 231. £z parte BaUy, 2 Id. 479. Gibbt ▼. Dewef 
fikfiOS. Demarestv.Harnur,61d.l6. 
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NEW-YORK, JFf.jB/eccJrfr, for the plaintiff. He cited Cro. Joe. 166. Yeh. 
i^!51!^ 152. Ld. Raym. 959. 



Dextkr 

V. 

Tabkr. 

[•240] 



[•241] 



^Storrsy contra. He cited 1 Johns. Casesy 279. 

Per Curiam. The motion for a new trial must be denied. 
The slanderous words charged in the declaration are, that the 
defendant said to the plaintiff, ** You are a thief." The witness 
who proved the speaking of these words, went on to explain in 
what connection, and in reference to what subject the words 
were spoken, to wit, " Yoik are a thief; you have stolen hoop 
poles and saw logs from off Delancey^s and Judge Myers* land," 
alluding to certain wood lands belonging to those persons. 
The charge thus made may be equivocal and somewhat doubt- 
ful ; and had the whole charge, as made and proved, been set 
out in the declaration, and if this was a motion in arrest of judg- 
ment, it might well be contended that the words import a charge 
of felony. But it was correctly stated to the jury, that if the 
defendant intended to charge the plaintiff with taking hoop 
poles and saw logs, already cut, it was a charge of felony ; but 
if he only meant to charge him with cutting and carrying them 
away, it was only charging him with having committed a tres- 
pass. And in what sense the words were intended to be used 
was for the jury to determine. This point is well settled, both 
in our own, and iq the English Courts, (1 Johns. Cas. 279. 
Wm. Black. Rep. 959. Cowp. 278. 9 East, 96.) The terms 
'^ hoop poles " and '* saw logs," in common parlance, are used 
indiscriminately, as applicable both to standing and felled tim- 
ber of these descriptions. And the jury have found, that the 
words were used in the former sense; and, of course, not 
amounting to a charge of felony. And the facts in the case 
fully warrant the finding of the jury. 

Spencer, J., dissented. The words laid are, "You (the 
plaintiff meaning) are a damned thief; " the proof was that the 
words spoken were, " You (the plaintiff) are a thief; you stole 
hoop poles and saw logs from off Delancey^s and Judge Myers^ 
lands." The judge, without any proof explaining the words, 
other than an imagination of the witnesses, that the words re- 
lated to cutting standing timber, though they said they did not 
know what the defendant's meaning was, left it to the jury to 
determine, their meaning, with an intimation that it was intend- 
ed to charge the plaintiff with a trespass. The jury found for 
the defendant. 

•In Van Rensselaer v. Dole, (1 Johns. Cases, 279.) the 
words considered slanderous were proved to have been under- 
stood by the witnesses to relate to a transaction the day before, 
and used in reference to it. This was held to qualify the words, 
and that if understood in the qualified sense, they were not ac- 
tionable ; but here there is no qualification^ and we must con- 
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stnie thrir words in their ordinary sense. The words "you are a NEW-YORK, 
Ihicf," unaccompanied with any explanation, are actionable. It ^^^^I^j^i^ 
is not necessary to add the particular thing stolen, for it is to be dkxtkr 
ioteoded that the words import a stealing of something which ^^ 

could be the subject of larceny. It has not been urged, as an ^^^^' 
objection, that the additional words proved ought to have been 
stated in the declaration ; and it could not be urged, with success, 
oaless indeed the additional words did qualify those alleged. In 
Lo T. Saunders^ (^Cro. Jam. 166.) the words were, " thou hast 
stolen my wood ; " on demurrer, it was adjudged for the plain- 
tiff; for, sav the Court, it shall be taken in the worst part ; and 
wood is to be intended of that which is cut down, according to 
the ancient rule, arbor dum crescit, lignum dum crescere nesctt. 

lo Higgs V. Austiuy (Fe/r. 152.) the words are, "thou hast 
stolen as much wood and timber as is worth 20 pounds." The 
jury found the words with this addition, " off my landlord's 
erounds ; " and it was adjudged for the plaintiff, for the words 
found by the jury, more than were in the declaration, do not 
qualify the first words. 

In Baker v. Pierce, (2 Lrrf. Ray. 959.^ the words were, 
"JoAft Baker stole my box wood, and I will prove it." There 
was a verdict for the plaintiff, and a motion in arrest of judg- 
ment, and judgment for the plaintiff. Holt, Ch. J., said, where 
words tend to slander a man, and take away his reputation, he 
should be for supporting actions, because it tends to preserve 
the peace ; and that in most cases where such words have been 
held actionable, there are other words of an ill sense to explain 
them. Admitting that the words, '^ you stole hoop poles and 
aw logs," are equivocal, and that thev do not import absolutely 
that the poles were cut or the trees felled ; yet, when connected 
with the positive charge, " that the plaintiff was a thief," I 
think lire must intend that the poles aod trees were cut down. 
Properly speaking, hoop poles and saw logs are severed from 
*the land ; they are neither whilst growing. If a man will f • 942 ] 
charge a felony, and attempt to escap)e the effects of the charge, 
by additional words, these words ought to qualify the first 
charge, by showing that a felony was not committed. These 
additional words do not, for they are, at least, equivocal. 

1 think the learned judge incorrect, in leaving the cause, as 
he did, to the jury. There was no local meaning in the words ; 
nothing peculiarly for the jury to pass on. The sense of the 
words being collected, as far as could be, the construction of 
slanderous, or not slanderous, belonged to the Court. 

I am of opinion that a new trial ought to be granted, with 
^Ms to abide the event of the suit. 

New trial refused. 
Vol. XII. 27 209 
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NEW-YORK, 

Uny, 1815. 

V. Jackson, ex dem. The People, against Wood. 

Wood. ' ' ^^ 

Where the THIS was an action of ejectment, brought to recover lot No 
TvT^IStcIJS 12' »« BairCs patent, in the town of Cambridge, and tried be 
iuio possession fore the chief jusUce, at the Washington circuit, 1814. 
gaged ^cm- '^'^^ premises in question were mortgaged by Daniel Ellis 
ises, and uo de- to John Munro, by mortgage, bearing date the 18th April, 
mSl w'i^r" 1*^'^^» ^^^^ covenant for the payment of 60/. current money of 
est paid, for New -York, with interest annually, commencing on the 18th 
ihi*°^mori|2^' ^P^ly IT^TG. It did not appear that the mortgage had ever 
will be pre- been, acknowledged or registered. Munro was attainted for 
beST^ '° ,^*J[j® adhering to the enemies of the state, and judgment of attain- 
fied. (a) der was signed on the 14th Jw/y, 1788. The mortgage, and 

(the°1nor^l^ ^^ exemplification of the judgment, were produced and proved, 
never havnur on the part of the plaintiff. 

iTiJ'S^'mptfJ A witness, on the part of the plaintiff, testified, that he had 
lo repel the pre- known the premises in question for 30 years past ; that Daniel 
payment by -^^^^ ^^ succceded, in the possession of the lot, by one Dobbs, 
the acknowi- who was succecded, by a Dr. Hill; then one Brown succeeded, 
suSeqnenipa*r- ^^^ purchased HilPs right to the premises, at vendue; that 
chasers of the Brown sold to Isaac Ferine ; Ferine to Abraham Lake ; Lake 
de°nce '""of Ae ^o milard Trull ; Trull to David Fierce, whose right was ac- 
mortgage must quired *by Faul Cornell, at public vendue, and that Cornell 

be dear and ex- g^jj ^^ ^j^^ defendant. 

[ • 243 ] Witnesses were produced on the part of the plaintiff, to re- 

but the presumption of payment, arising from the lapse of time. 
Willard Trull testified, that he purchased the premises in 
question, of Abraham Lake, in Apnl, 1776 ; that at tlie time 
of his purchase, he well understood there was a mortgage on the 
premises for sixty pounds, given by Daniel Ellis to John Mun- 
• ro ; that when he sold the premises to David Fierce, he in- 

formed him of the existence of the mortgage, and told him if 
there should be any diflliculty on account of it, he would give 
him Lakers deed, on which he might seek his remedy ; that he 
had frequently spoken with Cornell, who, with one Merritt, ac- 
quired Pierce's right respecting the said mortgage ; that he was 
present when Cornell sold to the defendant, and that he believes 
the mortgage was then spoken of, and it was then understood, 
if there should be any difficulty on account of the mortgage, 
resort could be had to Lakers deed. 

Asa Bice testified, that he had known the premises 26 or 
27 years ago, when one Hill was in possession, and that Hill 
sold to Brown; that he had known all the persons, since in 
possession of the premises, and had heard them all acknowi 

(a) Vid. Jackton v. Shtery 6 WeruUWt Rep. 295. Jadcson v. Pertim, 2 Ibid. 308 
Clapp V. Bromagham, 9 Cow, Rep, 530. Jacitm v. Dams, 6 HHd. 123. 
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e4ge the existence of the mortgage given by Ellis to Munro^ new-york, 
and that it was unpaid. On being cross-examined, as to which ^^^'' '^*^' 
of the owners of the land he had heard acknowledge the exist- j^cksoh 
enoe of the mortgage, he said every one but Brown; and on v. 

being cross-examined as to the amount of the mortgage, he said ^ood. 
that the occupants told him, that only forty acres were mort- 
gaged, and that the sum was forty pounds. 

The defendant then gave in evidence a deed of the premises 
in question, from Brown to Ferine^ dated the 5th February^ 
1762; a deed from Ferine to LaJcCy dated the 21st March^ 
1793; a deed from Lake to Trull, dated 15th April, 1796; 
a deed from TruU to Fierce, dated 24th June, 1806 ; a deed 
from the sheriff of Washington county, conveying the title of 
Pierce to (Cornell, dated the 4th August, 1810 ; a deed from 
Cornell to the defendant, dated the first April, 1811. All 
which deeds were for the premises in question, and (excepting 
the sherifTs) contained covenants of warranty, but no mention 
was made of the mortgage in either of them. 

The chief justice charged the jury, that by the attainder and 
^conviction of Munro, the people had become vested with his [ * 244 ] 
rights, and consequently might bring an action on the mortgage 
giveo to him ; but that the plaintiff was not entitled to recover, 
inasmuch as the mortgage had not been recorded, and suffi- 
cient notice of its existence had not been brought home to the 
defendant, or those under whom he claimed, and that the jury had 
a right to apply the presumption of law, that the mortgage had 
been paid, to this case, it being of more than 20 years' standing, 
and no sufficient circumstances existing on the part of the plain- 
tiff to repel the presumption. Under which charge the jury 
found a verdict for the defendant. 

A motion was made to set aside the verdict, and for a new 
trial. 

Van Vechten, and Wendell, for the plaintiff. There can be 
no doubt, from the evidence, of the existence of the mortgage; 
uid the question is, whether the plaintiff can recover under this 
mortgage, it not having been registered. The statute was 
iRade to protect bona fide purchasers ; and the defendant must 
show himself to be a purchaser for a valuable consideration, and 
without notice ; but, from the evidence, it appears that the de- 
fendant, and those under whom he claimed, had notice of the 
existence of this mortgage. 

Crary, contra. The defence relied on in this case is a posses- 
ion, for more than 20 years, under a claim of title. The les- 
^rg of the plaintiff claim under a mortgage, dated 39 years 
before the trial. The ri^ht of entry accrued to the mort- 
gagee long before his attamder. In presumption of law, the 
mortgagor still continued in possession. As nothing was done 
' '>y the mortgagee, it must, after so great a lapse of time, be pre 
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NEW-YORK, sumed, that the mortgage had been satisfied, and settled, before 
J^^^l^^!^^ this attainder ; and its having remained so long unregistered, 

JicKsov fortifies that presumption. 

V. Again ; a mortgage is no fevidencfe of title, if the mortgagee has 

t Jiu&sm V ^^^^^ entered, and ho interest has been paid for 20 years.f 

HudMcn, 3 

375!"* 386.'^7 ^^^ Curiam. The lessors of the plaintiff claim title to the 
Johns. Rep. premises in question, under a mortgage, bearing date the 18th 
^^' of Aprily ntS, given by Daniel Ellis to John Munro, for 60/- 

The attainder and conviction of Munro ^ and the execution of 
[ • 246 ] *the mortgage, were duly proved ; and the only question upon 
the trial was, whether the evidence offered was sufficient to re- 
but the presumption of payment, arising from the lapse of time. 
There was no witness who spoke of any acknowledgment of 
the several owners of the land, that there was any mortgage 
upon it, which wsis in force and unpaid, except Asa Rice; and 
he does not identify the mortgage now in question. The one 
he heard spoken of was for 40T. ; and upon forty, instead of one 
hundred acres of land. And he, too, contradicted himself, first 
saying, he had hekrd all the owners acknowledge the mortgage, 
and afterwards admitting that he had never heard Brown make 
any such acknowledgment. And, besides, his knowledge of 
the lot seemed to be ihiperfect and recent, when compared with 
the date of the mortgage. Under such circumstances, the jury 
might well question the accuracy of his memory. The ac- 
knowledgments spoken of by ftll the other witnesses were in 
reference to mere vague rumors, UnA by no means recognizing 
this as a Valid subsisting mortgage, fbt which the owners of the 
land held themselves responsible. And their conduct shows, 
that they did not consider it in this light. For, in the numerouis 
smiles Ykiade of the premises, no deduction in the purchase money 
appears to have been made on this account ; and warranty 
deeds were given, without any exception of the mortgage. No 
bond 'was shown ; ahd the mortgage not having been roistered, no 
discharge tipon it was absolutely necessary to invalidate it. Pay- 
ment of the bond would operate as a discharge of the mortgage. 
The presumption of the payment and extinguishment of such an 
old outstandmg mortgage, ought to 'be pretty liberally indulged. 
Where the mortgagee hite never entered into possession of the 
mortgaged premises, twen^ years without any demand, or any 
interest having been paid, has always been deemed a sufficient 
length of time to warrant the presumption of satisfaction. (3 
Jokns. Rep. 386. iJohns. Rep. 283. Bull. N. P. 110.) The 
mortgage not having been registered, cannot be set off against 
subsequent bona fide purchasers, unless notice of the mortgage is 
brought home to them. Whtit is said by the Court in Jackson v. 
Given, (8 Johns. Rep. 140.) is very much in point, that mere 
loose conversations will not warrant the inference of notice. And 
Lord Hardwicke, in Hine v. Dodd, (2 Atk. 275.) said, that 
mere suspicion of notice wwb hot 'enough to break in upon the 
did 
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i^try *act ; nothing short of fraud, or clear and undoubted new-yprk. 

notice, would do- The same doctrine has been recognized in J^J^J^Jfi^ 

other cases. Under these circumstances, the jury were fully jackso« 

warranted in presuming, either an extinguishment of this mort- v. 

gage, or a want of due notice of its existence. The motion for '***''*''*'*^- 
t Dew trial must, accordingly, be denied. 

Motion denied. 



JinLtoN, ex dem. Yksi P£M Bergh, against Trusdell. 

THIS was an action of ejectment, and was tried at the Where the 
Greene circuit, in August, 1814, before Mr. Justice Van Ness, t'^'^^^L^t 

The plaintiff claimed the premises in question, being about claims under a 
aa acre of land, situate in the town of Coxsackicy under a judg- ^"^i 5^e 
ment in partition, rendered in the Common Pleas of Oreene act of isoi. 
county, in January term, 1812, under the act of 1801, (sess. if^'^^r^rf 
24. c 176.) (a) between the plaintiffs lessor, and fVilhelmus which the de- 
•od Richard R. Van Den BergA. ^'' ^ 

The defendant purchased the whole of the premises, com- whom he de- 
piehended in the partition of Richard R. Van Den Bergh, and tn"^^^^^ 
immediately went into possession, in 1812. Richard was in prevjoos to the 
potsesrion of the premises daring the pendency of the proceed- S^f^uVno dS^ 
K^ in partition, and long before. The plaintiff proved the ser- fenco that he 
vice of the declaration, some time between the 1st and 9th of forOie^mprSJ'^ 
Matfy 1813, and produced testimony to show that the defendant meats, parsuant 
was at that time in the actual possession. J^s^ ^^ ^^ 

The defence set up by the defendant was, 1st. That Rich- When a de- 
ard, of whom the defendant purchased, was in possession of the ^^^k^^p, 
whole of the partitioned premises previous to the year 1801, ancl «s a defence, 
bad made improvements, and set out an orchard thereon, espe- j^^^^I^^ 
ciaily on the premises in question : these facts being admitted, when the decia- 
the defendant contended that the plaintiff could not sustain ^^^'''hil'te^II't 
the action, until the defendant was paid for the said improve- to Whom he had 
meats, agreeable to the act for partition, of 1785. The judge j^ nof a wJlji- 
overruled this objection, reserving, however, the question of tent witness to 
law for the consideration of the Court. £^^ m* inSr^ 

•2. That, at the time of the service of the declaration, the both in the 
defendant was not in possession, and, in proof of this, produced S*e event, 
a lease from the defendant to his father, Stephen Trusdell, the r * 247 1 
elder, dated and executed on the 20th of April, 1813, under 
which possession of the premises was given to the lessee. The 
phintiff objected to the admission of the lease, but the judge 
allowed it to be given in evidence. 

Testimony was adduced by the defendant to prove act# of 

(tf) 2 R. S. 317--332. 
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NEW-YORK, possession by the lessee; and by the plaintiff, to show that 

.^JJ^J[^^fJ^ the lease was merely colorable. It is unnecessary to state 

jAcxsoir ^^^ evidence, any further than this, that the defendant of- 

V. fered his father, the lessee, as a witness, who was objt cU d 

to by the plaintiff, on the ground of interest; and rejected by 

the judge. 

The jury found a verdict for the plaintiff, which the defend- 
ant now moved to set aside. 

E. fVilliamSf for the defendant. 

Van Dyckf contra. 

Per Curiam. The lessor of the plaintiff claims title to the 
premises in question, under the proceedings in partition in the 
year 1812. The defendant claims under Richard R, ran 
Den Btrgh^ who was a party in partition, and who was in the 
actual possession of the premises at the time such partition 
was made. Upon the trial, one principal question was, 
whether the defendant was in possession when this suit was 
commenced. The declaration was served some time between 
the 1st and 9th of May^ 1813. The defendant gave in evi- 
dence a lease from himself to his fether. Stephen Trtudell, the 
elder, bearing date the 20th of April, 1813, and some proof 
was given of possession having'been taken under this lease, in 
AprU ; and to establish this fact, Stephen Trusdell, the lessee, 
was offered as a witness, to show himself in possession ; but 
was not admitted. The case of Brant v. Dyckman, (1 
Johns. Cas. 275.) is in point to show that the witness was 
incompetent. He was called for the purpose of showing 
himself in possession ; he had, therefore, an immediate inter- 
est in preventing a recovery, for the purpose of protecting his 
own possession. This seems to be considered as a question 
fui generisy partly an interest in the question, and partly an 
[ '^ S48 ] interest in the event. And it is one of those cases in *which 
reason and sound policy lead to the exclusion of the wit- 
ness ; as from the nature of the fact, there can be no in- 
convenience in requiring other proof, which it must always be 
in th^ power of the party to produce. (1 Johns. Rep. 162. 
Cotvp. 622.) 

The defendant is not entitled to compensation for improve- 
ments. By the act of 1801, under which the partition in this 
case is made, there is no provision whatever for payment for 
improvements. The provision on that subject, in the act of 
1785, (sess. 8. ch. 39. s. 6. Greenl. ed. 168.) has not been 
continued. And there are no grounds upon which the de- 
fendant can claim, from the lessor, compensation for his im- 
provements. He must look to the person from whom he pur- 
chased for his indemnity. The motion for a new trial must, 
accordingly, be denied. 

New trial refused. 
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NEW-YORK, 

May, 1815. 

* « ^ m LOCXWOOD 

Lock WOOD against Thomas. v. 

Thomas. 

THIS was an action of assumpsit, for goods sold to the de- where a bus- 
fendant, and delivered to his wife, and also for the price of band and wife 
several articles of apparel, and other necessaries, furnished by ourainr%rovia- 
the plaintiff to the wife. The cause was tried in Julyy 1814, ion being made 
before his honor the chief justice. IiOTce^Ku!^ 

The articles, for the price of which the action was brought, ^^^ is iia|^i« 
were delivered previously to the 1st January, 1814, and the furoiihed"TcrI 
value of them, with interest, amounted to one hundred and suitable to bis 
twenty-seven dollars and twenty-five cents. They were proved J?" (a)^ '" 
to have been necessary and suitable to the rank, degree, and . Wbeiber the 
station in life of Mrs. Thomas. Siu"°aw"*wtfe 

The defendant offered, in evidence, a deed executed January *»as a sepaiute 
14, 1800, by Mrs. Thomas, previous to her marriage with the ^ wiii^ezon- 
defendant, to her father, Stephen Hogeboom, of several pieces craie the bus- 
of land, in trust to her sole and separate use. The admission vrding'^or ^ber 
of this deed was objected to, but it was admitted by the judge, muntenaoce, 
subject to the opinion of the Supreme Court. wm have ^tLat 

The defendant also gave in evidence the will of Stephen eff«ci t Qmot*. 
Hjgeboam, who died on the 4th April, 1814, about two months 
after *this suit was commenced, by which he devised to trus- [ * 249 ] 
tees, with a power of sale, an estate of the value of twelve 
thousand dollars, in trust for the sole and separate use of 
Mrs. Thomas. 

On or about the 1st of May, 1813, the defendant ceased to 
keep house, and made no provision for the support of his wife : 
soon after that period, she came, at the instance of her hus- 
band, to the house of JpAn Russell, Esq., (a witness in the 
cause, who testified to those facts,) in the village of Troy, and, 
with her servant, boarded with him, at the rate of five dollars 
per week, her room to be furnished by herself, expecting that 
an arrangement would be made for a permanent separation 
from her husband ; but as nothing was done towards comple- 
ting such an arrangement, on the part of the defendant, Mrs. 
TJiomas consulted the witness as to the course which she 
ought to pursue ; who advised her to take up such goods and 
articles, upon the credit of her husband, as she would be able 
and wilUng to pay for, if the arrangement between her and her 
Imsband should be completed ; and she accordingly purchased 
the goods in question. The defendant had only furnished his 
wife fifty dollars, since she came to reside with the witness, 
and having refused to pay her board, he sued him for it, and 
no part of it had been paid, until May, 1814, after the return 
of the writ in the present suit. The real property, mentioned 

{a) VId. Huntr v.' Lewis, 10 Johns. Rep. 38. llfOahay v. WilliawUf infra, 293. 
BkeUum v. Gregory, 2 WendeU, 4SS. 
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IfEW-YORK, in the deed, produced annually from 100 to 120 dollars ; bat 
May, 1815. ^ p^^ ^f j^ jjj^j ^^^^ g^|^j f^y^ gOOO dt)llar8, and the d« fciulaiit 

Lock WOOD 1*^61^^ P^irt of the consideration money, and the sec ur. ties 
V. for the residue. Mrs. Thomas had also a personal estate which 

yielded, several years ago, about eighty dollars per annum, but 
400 dollars of the principal of her personal fund had been ex- 
pended previously to May, 1813. While her principal uas en- 
tire, the money received by her. per annum, never exceeded 
200 dollars, which was insufficient to purchase her noci ssary 
clothing, even if her hus^band paid for her board. Most of the 
property to whicii Mrs. Thomas was entitled under her ftth. t'» 
will was unproductive, and the present suit was comuKMiced 
before her title to it accrued. Mrs. Thomas, from motives of 
economy, had agreed to furnish her room, and therefore 
several articles had been necessarily purchased this year, 
which would be unnecessary hereafter. The defendant was 
now worth about 50,000 dollars, and had supported his 
wife several years, while he lived with her, in a respectable 
manner. 

A verdict was found for the plaintiff, for one hundred and 
[*850] 'Nwenty-beven dollars, and twenty-five cents, subject to the 
opinion of the Court on the above case. 

Yjltes, J., delivered the opinion of the Court. The hus- 
band is bound, by law, to provide necessaries for his wife, as 
much as for himself; and if she contracts debts for them, he 
is obliged to pay such debts ; but for any thing besides neoessa- 
ries he is not chargeable ; and what are necessaries must be 
itfcertained by a jury, from the rank and circumstances of her 
husband. (1 Black* Com. 442.) Where there is cohabita- 
tion, the principle cannot be questioned, because that, of it- 
self, is deemed evidence of his assent to contracts, by her, for 
necessaries. When the husband and wife are separated, and a 
sufficient amount in money has not been given to supply the 
wife with necessaries,' the law also makes it his duty to main- 
tain her. And when the law imposes a duty, it raises a 
promise on the part of the person on whom it is imposed, to 
discharge it. These principles are well established, and have 
been recognized by this Court, in several instances. (B Johns. 
73. 1 1 Johns. 283.) 

It appears that Mrs. Thomas went to the house of Mr. /ttit- 
sell, not only with the knowledge, but at the instance of her 
husband ; it ought not therefore to be urged, that a compliance 
on her part with his request could possibly exonerate him from 
the obligation of maintaining her.. He must have expected and 
intended, at the time, to have provided her with necessaries 
suitable to her condition in life. From the smallness of Mrs. 
Thomases annual income, out of her separate estate, it is evi- 
dent she could not be supported according to her rank and 
condition in life. The property she is entitled to by the will 
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of her father, she received after the commencement of this NEW- YORK 
salt ; that, of course, cannot now be brought into view. Ad- ,^Jj2^^^2if|a 
mitting, then, that the inquiry, as to the deed to the trustee, lockwood 
was adm ssible, the amount is too inconsiderable to affect the v. 

rerdict in this suit. It appears that she came to the house of I'hoka"* 
Mr. Russelly on or about the 1st of Mayy 1813, and the pres- 
ent suit was commenced about Ftbraary^ 1614, nine months 
afterwards, during which period her husband had paid her 50 
doilarai, toward her clothing and the expenses of her servant ; 
her board he paid after the commencement of this action, on 
being prosecuted for it The whole annual income *of her [ * 251 1 
property, at the time this debt was contracted, after deducting 
fiom her real estate the consideration money for what has been 
sold and received by the defendant, and 400 dollars, the 
ajDount of the diminution of her personal estate before May^ 
1813, according to the most liberal calculation in &vor of the 
defendant, could not have exceeded 180 dollars; a sum, in my 
view, wholly inadequate to defray the expenses necessary for ^ 

her maintenance the first year after their separation, admit- 
ting that her board had been paid by him. It cannot be 
deeined extravagant or improper for her to have furnished her 
own room. Mr. RuiseU, the witness, states, that she was 
induced to do it from motives of economy, and, therefore, 
several articles had been purchased the first year, which would 
be unnecessary thereafter. 

The defisndant had supported his wife for several years, 
while he Uved with her, in a respectable style, and is worth 
about 50,900 dollars, so that, according to her condition in 
life, Mrs. Thomas cannot be charged with profusion in her 
expensed : a furnished room and a servant appear to me indis- 
pensable. Making, therefore, the necessary allowance for the 
means of support in her own power, I do not think that the 
goods taken up, amounting, with interest, to 124 dollars and 
% cents, (it being the first, and, consequently, the most ex- 
pensive year since she lived separate from her husband,^ can 
be considered as unreasonable and improper. My opmion, 
therefore, is, that judgment be entered in favor of the plain- 
tiff for the amount of the verdict. 

Judgment for the plaintiff. 
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NEW-YORK, 

May, 1816. 

jAcxtoir *J^cKSON, ex dcm. The Trustees of the Town oi 
^^^^' Kingston, and Van Aken, against Louw. 

The lei^al ti- 
tle in the prop. THIS WBS an action of ejectment for lands in the town of 

to^ihe'i&^^lwkf Saugertiesy in the county of Vkter, and was tried before Mr. 
en and inhabii- Justice Van Nes8^ at the Ulster circuit, in September^ 1814. 
Si* a>a^nued ^^^ premises in question were within the bounds of the pat- 
io their trustees, ent of Kingston. The plaintiff produced a deed, dated the 
by iheTi'^^ihe ^^** ^^ November, 1812, from the defendant and others, to 
supervisors and Van Aken, otiB of the lessors of the plaintiff*, of a lot of land, 
pwr^f °^the " beginning at a stone set up in the ground, standing on the 
town o( Esopus. south sidc of the Plattekilly and thence runs south, &c., west, 
S^to^*' M- ^^-y ^^ ^ white oak tree marked, &c., then south, &c., to a white 
derUiesJ sect, oak tree marked, standing near the said kill, then i^ the said 
v^e^ihe^ u>wQ ^^^ north, &c., containing sixteen acres, one quarter, and sixteen 
of Kingtumf perchcs." 

m! AprU 6 '1 '^^ plaintiff also introduced a lease in fee, reserving an an- 

1811. (a) ' nual rent, executed by the trustees of the freeholders and com- 

of^*S>undi* monalty of the town of Kingston^ to Abraham P. Louw, the 

riesoftheprem. defendant's father, for the same premises, dated November 8, 

in,ed£Si"^a *'7'3fl ; and also a deed from the heirs of Abraham Louw to 

line to 3c mil up Van Aken, dated the 12th of April, 1813, for a certain piece 

mSi'*b?* ™ of ^^^^y situate in the town of Saugerties, being part of 

throuerfa the land covcrcd with water in the Plattekill, lying adjoining a 

crwjk* accoM- '^^ containing sixteen acres, one quarter, and twenty-eight 

in; to its turns perchcs, and bounded as follows : '^ Beginning in the south-east 

J[L ^^j ^'° " corner of the said sixteen acre lot, and runs thence south-cast 

to the middle of the said kill, then up, through the middle thereof, 

northwardly, and north-westerly, until a south course will strike 

the north-west corner of the said lot, then with the said course to 

the same, and then along the same, to the place of beginning." 

The plaintiff also produced a deed, executed by the trustees 

of Kingston to Van Aken, dated the 20th of ^u^sf, 1813, of 

^' all that certain small lot or parcel of land which was lately in 

the possession of Abraham Louw,jun., deceased, situate in the 

town of Saugerties, adjoining the southerly bounds of the land 

conveyed by the heirs of the said Abraham Louw,jun,, to the 

said John C, Van Aken, on the westerly side of the Plattekill, 

and is bounded as follows," &c. 

[ * 253 ] *The plaintiff also produced a deed from the trustees of King-- 

ston to Abraham Louw, jun., alias dictus Abraham P, LouWy 

for parts of lots 51 and 52. 

The defendant then read in evidence a deed from the trus- 
tees of Kingston to Peter Louw, dated 30th of June, 1804, for 

(a) 3 R. 8. 489, 490. 

(b) Vid. Jackson V. HaOiaicay^ 15 Johns. Rep. 447. 454. Ex parte Jenningtt 6 Com- 
en, 518. People v. Ser/mour, lil. 579. Les. of Handley v. J^hoMfj 5 Wkeat, 374. 
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lot No. 50, and part of No. 51 and 52, " beginning at a stake new-yohk, 
marked, standing on the south line of lot No. 53, and in the ,,^^'/?if ^ 
fine of a lot this day conveyed to Abraham Louw^ jun.y and jacxson 
lans thence south to a stake, &c., thence north, &c., thence ' , ▼. 
south, &c., to the Plaitekill^ thence up the same to the south-west 
corner of a lot this day conveyed to the said Abraham Louto, 
ivR., thence, &c., containing forty-eight acres, excepting two 
small lots belonging to his father.'' 

Testimony was introduced respecting the manner of running 
the line up the kill, which appears to have been the principal 
«|oestion, as to the boundaries, made in the cause. 

There was another question as to the location of the lots ex- 
cepted in the last-mentioned deed from the trustees to P. Louw. 
John A. Ijouw proved tha^ these lots were in the possession of 
the defendant's father, at the time the defendant obtained the 
deed from the trustees, and were claimed by the defendant's 
bther from the trustees, until his death ; these lots were under- 
itood by all as being excepted in the deed to P. Louw, and 
were south of the sixteen acre lot of leased land. WUliam 
Blacktaell also testified to the same facts. 

The jury, by the direction of the judge, found a verdict for 
the plaintiff, reserving the question as to the true mode of run- 
aiog the line to the south-west comer of the land of Abraham 
Lfmufyjun., for the opinion of the Court. 

Sudamj for the plaintiff. 

L. Ehnendorf, contra. 

Tates, J., delivered the opinion of the Court It is admit- 
ted that the lands' in question are included in the patent of 
Kingston ; and the deed from the trustees of Kingston to the 
lessor of the plaintiff, evidently comprehended the premises in 
question. Unless, therefore, the premises passed to the de- 
fendant by the deed from the same trustees of the 30th of June, 
*1804, the plaintiff must recover, at all events, to the extent of [*254 ] 
what is not embraced by that deed ; provided the trustees, on 
tbe 12th of April, 1813, had a right to convey to the lessor of 
Ike plaintiff, or still retained title to the premises sufficient to 
enable them to recover on their own demise. 

Admitting that by the operation of the act of 181 1, (34 sess. 
ch. 161.) (a) the trustees are entitled to convey, and that their 
deed to Van Aken is void, yet the legal title remains in them, 
^Dtil a transfer is made by them to the supervisors or overseers 
of the poor, pursuant to the act. The act is somewhat ob- 
scurely worded ; but when all its parts are taken together, it 
must be construed as only directing the trustees to convey. 

(a) 9 R. 8. obi tap. 
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mw.YORK, The second necAm declares, that, as soon as may be, after the 
May, 1815. gfg| J^esdoy in May then next, all the corporate estate and 
Jacxso* interest remaining undivided of the freeholders and commonal- 
v. ty of KingMion sball be, and thereby is declared to be, vested in 

^^^'^' the sapervisors of the poor. If the title was intended to be 
vested in the supervisors of the poor, by operation of the statute 
aolely, it would not have declared that as soon as may be after 
the first of May, &c. The expression necessarily implies, that 
aometfaing was to be done after the first of May, to pass the 
title ; henoe the necessity and propriety of the provision in the 
third section : *^ That as soon as may be after the first of M«y, tbe 
supervisors should notify the trustees and overseers of the poor 
to convene ; " jand requiring the truatees to make a full surren- 
der, transfer, aasignsient, and deU|^y to the supervisors and 
overseers of the poor, of all the estate vested in them, in trust 
for tbe freeholders and inhabitants of Kingston. If the estate 
was vested in the overseers, by operation <m die second section, 
this provision was unnecessary, and, indeed, absurd, for if the 
estate had already passed by the act, Aey<;ouki not transfer any 
thing to the overseers of the poor and the supervisors. 

There is an incongruity between these two sections. The 
aecond decknes ithe estate 'vested in die overseers of the poor ; 
and tbe third reqfuines tfie trustees to assign, transfer, and sur- 
render the same to the supervisors and overseers of the poor. 
It must undoubtedly have been the intention to vest the inter- 
est in the, supervisors and overseers, because the supervisors 
are made a part of the board which is to meet, to take the 
management and direction of the property, paying debts, and 
making division of the lands ; and to whom the trustees are 
[ * 255 ] to account. ^According to this construction, then, the title 
remains in the trustees until they transfer the same to the su- 
pervisors and overseers ; and there is no evidence that this has 
been done. The trustees, therefore, still retain a right to re- 
cover on their demise, if they have not parted with that right by 
the deed of 1804. 

The defendant, by the<leed of the dOth of Juncy 1804, is not 
entitled to more than one half of the Plattekill, or creek. After 
stating the course leading to the creek, the words used are, 
'^ thence up the same to the ^outh-west comer of a lot conveyed to 
Abraham LiMiw, jun" 

There can be no doubt but that this lot must follow the creek 
upon one of its banks, or through tbe middle. This description 
or boundary never can be satisfied by running a direct or straight 
line. The terms '^ up the same," necessarily imply that it is to 
follow the creek, according to its windings and turnings, and 
that must be in the middle or centre of it. The rule is well 
settled, that when a creek, not navigable, and which is beyond 
the ebb and flow of the tide, forms a boundary, the line must be 
so run. 

The small lot belonging to, or possessed by the father of the 
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defendant, and excepted in the deed under which he claims, new-york 
was sufficiently located by the testimony of John A. Louio and ^^^2^^^Jfi^ 
William Blacktcell, to warrant the verdict of the jury. They morrbl 
both agree that the situation of the land thus excepted was _ v* 
sooth, and adjoining the sixteen acre lot ; that the father of the ^. ' 
defendant and one of the witnesses possessed it at the time the 
above deed was executed by the trustees to the defendant, and, 
consequently, claimed it in behalf of the trustees, and continued 
to do so until his decease. This ought also to be included in 
the recovery. 

Judgment for the plaintiffs. 



^MoRRELL and others, executors, &c., against Pixley. [*256] 
Same against Seaman and Reynold, bail, &o. 

SLOSSON, for the plaintiffs, moved for leave to amend inacauae^aAei 
thfe bail-piece filed in this cause, by striking out the words, I? ?".?"P' ^^ 

.. ■ , •• 1 • • . 1 • I 1 ; loe baiJ to aor- 

'' trespass on the case, and mserting, m their place, the word render, was noi 
debt. The writ and declaration were in debt, and special bail ^e^dedatthe 
was put in, in June, 1813. Judgment was obtained in Janaa- instance of the 
ry term, 1814, on which a ca, sa. was issued, and returned non jJJki'*^'oat ^ 
ut inventus. In September following, the suit was commenced words ** tres- 
against the bail, and in Ftbruary last, a declaration was filed, to ^ „ ^^^^ *^|| 
which the defendants, in March last, pleaded nul tiel record. setting tbe word 
It appeared that in October or November last, one of the ^;^'eU*co"orin 
plaintiffs was informed of the mistake in the bail-piece ; but the to the action in 
plaintiffs attorney stated, that he did not know of it, until it J**'*** l!l^,f"?; 
was intimated to him in April last, by the attorney for the de- fact, anested, 
fendant. It appeared, also, that some time after the bidl-piece a^omcy**°''i»i 
was filed, the bail had proceeded to take their principal, in order ha^n; diseov- 
to make a surrender ; but it appearing from the copies of the ®^J}^,"i^*i5 
bail-piece, procured for that purpose, that the bail was not in against the bail, 
the action in which he had been arrested, nothing further was 
dooe, and the principal was again set at large. 

P. A. Jay, contra, objected, that this being a recognizance 
signed by the party, and acknowledged he(<xe a judge, oould 
not be altered in this way, any more than a bond or contract. 

Per Curiam. This amendment cannot be allowed ; especially 
after an attempt of the bail to surrender their principal, and 
when it might be to their prejudice. There appears also to have 
been a laches on the part of the plaintiffs, in not making the 
application sooner. 

END or MAT TEBM. 
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Smith against Shaw. 
Yiiere a per- jj^ ERROR, from the Court of Common Pleas of Jefferson 

loD nol subject ' ^ 

to the juriiKlic- COUDiy. 

mwiiaj "il^^^Bf* Shaw brought an action of assault and battery, and false in- 
rested, aud de^ prisonment, against Smith, in the Court below. The defendant 
taijied f'jjj^J^f'a'i plead^^ not guilty, with notice of special justification, to be 
aoi w?thin iheir given iu evidcuce on the trial. At the trial, in July, 1814, it 
in'i*'^hV'*^ri^^^^ ^^ proved, on the part of the plaintiff, that, in January, 1814, 
maiinl 'thenar" Shaw was RTrestcd, at AdatM, distant about fifteen miles from 
'**8 *"h ^"^r Sacktfi Harbor, by two persons, whose names were Hopkins 
M a^^mmandi and Findley, and carried by them to Sacket^s Harbor. The 
raufie? ami**a^ witucss applied to the defendant to get Shaw released, and the 
firms their acts, defendant said he had a man in the provost guard, by the name 
dertlike^'to e"! ^^ Shaw, who had been brought there by Hopkins ; that he had 
errise restraint been Confined four or five days, on charges of treason, and of 

uff ^ i8*\ub^eci '^*"g ^ ^Py 5 ^^^ ^*^ ^^f ^^® defendant, should not release 
to an action. Shaw, Until he had seen Lieutenant Hopkins, who was expected 
[ * 258 ] *to return to Sacket^s Harbor in eight or ten days ; that he, the 

Whether a 
mere refusal to 

discharf^e the plalniiflT would render the commanding officer a trespasser f QiMsre. But it ■eems that a 
provost marshal would not be liable for detaining the plaintiff, (a) 

A ciiizeu of the United States, nol in military service, is not amenable to a court-martial. 

Where the subject matter of a suit is not within the jurisdiction of a Court, all the proceedings are abao- 
lulelyvoid and tne officer, as well as the party, is a trespasser. 

But where the subject matter is witliin tneir jurisdiction, and the want of jurisdiction is to the person or 
place, the officer is excused, unless the want of jurisdiction appears on the process, {h) " 

(a) Vid. Sameool v. Broug^htan, 5 WendeWt Rep. 170. Cleveland v. Rogers, 6 Ibid, 438. Gruveold 
V. Sedgwick, 1 WejidelVs Rev. 126. Gould v. BUseU, I Bnd. 210. ATConnell v. /^om^on, supra, 2M. 

(b) Vid. CabU v. Cooper, 16 Johtu. Rep, ISSL 
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I 

defendant, was not acquainted with the civil law, but knew the Albany, 
martial law, and should be governed by it ; that he should re- -^"K»"'» *^*^- 
gret to keep an innocent man in confinement, and if he were smith 
ntisfied of the innocence of Shaw, he would release him. v. . 

Shaw was brought before the defendant, by his order, and stated, S"^^* 
that a person of the name of Burr, at Sackefs Harbor, knew 
him to be a citizen of the (7. States. Smith made some excuse 
for not then sending for Burr, but said he would send for him the 
neit day, and remanded Shaw to the guard house. The witness 
understood from Stnith, that he was the commanding officer at 
Sacket^s Harbor. The witness, about ten days after, saw Shaw 
at large, in Adams. 

Another witness stated, that when Smith was applied to> as 
above stated, in behalf of Shaw, he appeared to have forgotten 
him, and observed, that he had been very much occupied ; that 
he regretted tb detain an innocent man ; but that he must in- 
vestigate the case, before x he could, with propriety, discharge 
him. It was proved that Shaw (tSL native of Scotland) was a 
naturalized citizen of the Unitea States, and resided in the 
county of «SI^. Lawrence at the time of his arrest. 

The defendant below offered to prove, in justification, that 
on the 6th of January, 1814, the plaintiff below was committed 
by Hopkins and Findky, then officers in the army of the United 
States, to the officer commanding the provost guard at Sockets 
Harbor, and by their order was taken and kept by that officer, 
in bis custody ; that Hopkins and Findley, at the time of the 
commitment of the plaintiff, delivered to the officer of the 
guard a writing signed by them, stating the charges against the 
plaintiff to be, '' exciting insurrection and mutiny among the 
good citizens of the United States, at the town of Adams, in the 
state of New-York, on the 6th of January, 1814 ; " " violating 
his parole as a prisoner of the enemy, and engaging in an illicit 
trade, to famish the enemy with necessaries from the United 
States ;^^ **beitig an enemy's spy in time of war, between 
Great Britain and the United States ; " under which last charge, 
it was specified, '< makins; improper and suspicious inquiries of 
and concerning the military post at SackeVs Harbor, in the 
vicinity of the same ; and for lurking in and about said post, 
without any apparent cause or business." The defendant 
^further offered to prove, that the plaintiff was so committed, [ * 259 ] 
and so received and detained by the officer of the provost 
guard ; that it was the same detention complained of; and that 
the defendant could not legally prevent the said arrest and de- 
tention of the plaintiff. 

The Court below refused to admit the evidence thus offered 
by the defendant, in justification ; but decided, that it might be 
received in mitigation of damages; and with that direction the 
cause was left to the jury, who found a verdict for the plaintiff 
for 779 dollars and 25 cents. The counsel for the defendant 
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\LBANY, tendered a bill of exceptions to the opinion of the Court below, 
^[JJII^J^J^ on which the writ of error was brought to this Court. 

Smith 

V. Sterling, for the plaintiff in error, contended, that the evi- 

^''^^' dence offered by the defendant, in justification, was improp- 
erly rejected by the Court. The defendant below was not an- 
swerable for the arrest of the plaintiff. It was made without 
the knowledge or consent of the defendant, who knew nothing 
of the plaintiff, until he was committed to the custody of the 
officer of the provost guard. Was the defendant bound to dis- 
charge without any inquiry into the circumstances of the case ? It 
does not follow, because a person has a command, or contro) 
over the arresting officer, that he is responsible to the person ar 
rested, without legal notice of his being unlawfully detained. 
LfCgal notice to the defendant, must be the decision of a court- 
martial, as to the innocency of the prisoner. According to the 
laws and usages of war, the defendant could not have dis- 
charged Shaw without investigating the cause of his commitment. 
By the articles of war, (80, 81, 82.) an officer commanding 
a guard, or provost marshal, is bound to receive and keep aoy 
prisoner committed to his charge by an officer of the army, pro- 
vided such officer delivers an account in writing, signed by him, 
of the crime with which the prisoner is charged ; and such 
prisoner cannot be released '^ without proper authority." 

The ^' proper authority," mentioned in the articles of war, is 
not the will and pleasure of the commanding officer, but the 
decision of a regular court-martial. It may be said, perhaps, 
that the defendant did not proceed according to the articles of 
war, but discharged the plaintiff, afterwards, on being convinced 
of his innocence, without any court-martial having been held. 
I * 260 ] *If the defendant did so, he acted without proper authority, and 
at his peril. 

But we contend, that the detention of the {daintiff was not 
unlawful. The plaintiff was charged with being a spy, and with 
a breach of his parole : these were offences within the jurisdic- 
tion of a court-martial. It is enough to justify the officer, that 
the subject matter is within the jurisdiction of the Court. If 
the Court has no jurisdiction as to the person of the party ar- 
f iMcking V. rested, he must come in and plead it.f We do not pretend 
aSki^, SOL ^^^^ citizens are subject to courts-martial for crimes ; but if the 
Cowper, 47(}. subject matter is within the jurisdiction of a court-martial, the 
i^ames*$ Rep, p^^y must plead that he is a citizen, and not a soldier. In 
X 2 Hen. BL Grant V. GouldfX it was admitted, that a court-martial had a 
Rep. 69, 86. right to try and decide the question, whether soldier or not. 
Such a power is inseparable from its jurisdiction. It must, 
however, take care to decide the question on proper and suffi- 
cient evidence. 

But we contend that the plaintiff, as to his person, was sub- 
ject to a court-martial : he was an alien, bom in the enemy's 
country, andy prima facie, was an alien enemy. 
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Again ; admitting that the plaintiff was a naturalized citizen, Albany, 
he might, on the principles of natural and unalienable allegi- .^]]2IJ^;^i^ 
aiice, be treated as a spy. He might be treated according to smith 
the laws of his native country. The doctrine of perpetual al- v. 

legiance has been recognized by our Courts. In the case of °"^^* 
Isaac Williams^ who was tried in the Circuit Court of the United 
SiatcSj for the district of Conneeticuiy in September, 1799, Chief 
Justice Ellsworth adopted the principle and the reasoning of 
Blackstoncy relative to allegiance, or the political compact, and 
considered it as still the common law of this country. He ac- 
cordingly rejected the evidence offered by the prisoner, to show 
that he was a naturalized citizen of France. 

A court-martial had power to try the question, whether Shaw 
was a naturalized citizen or not. Citizenship is a plea that might 
be urged by every person arrested as a spy, and it must neces- 
sarily be tried by the court-martial before whom he is brought. 
It may be said, the articles of war of the United States 
speak only of officers and soldiers : so do the mutiny acts in 
England; yet courts-martial try the question, whether a person 
is a soldier or not. 

*Again, as to the policy of this doctrine ; it is essential to the [ * 261 ] 
public safety. Solus populi supreme lex est. This is not a doc- 
trine dangerous to liberty, or to the rights of citizens, qualified 
as it is with the requisites, that there must be a case of necessity, 
a probable causCy for the arrest. Silent leges inter arma. In cases 
which are for the public good, a man may justify doing a wrong ; 
as, io time of war, a person may erect bulwarlfti on the land 
of another.f A man may justify pulling down a house that is t Noy'wMas- 
burning, to save the neighboring houses. Cases of necessity ^; ^^ij^^. 
and public exigency are exceptions to the general rules of com- b. 
mon law. If the rights of public property may be violated, in 
time of war, for the public good, why may not the rights of 
person be violated also ? It is admitted on all hands, that if the 
plaintiff had been a spy, his detention would have been justifi- 
able and proper. Now, the defendant did nothing more than 
every officer, in his situation, was bound to do ; that is, to make 
inquiry into the truth of the facts charged against the prisoner, 
ft'bom it was necessary to detain, until the fact of his being a 
spV) or not. could be ascertained. It is impossible for the com- 
manding officer to know whether the person arrested is a spy 
or not without investigation. 

But the plaintiff, being an alien, bom in Scotland, was, prima 
focU, an enemy ; and there was, therefore, a probable cause for 
the detention. 

Again ; had not the defendant a right to detain the plaintiff, 
in order to deliver him over to the civil power, there being a 
charge of treason against him ? The 82d article of war requires 
every officer or provost marshal, to whose charge prisoners are 
committed, within twenty-four hours after such commitment, or 
Vol. Xil. 29 225 
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ALBANY, as soon as relieved from his guard, to report, in writing, to the 
Aogusi, 1816. commanding officer, the names of the prisoners, their crimc^s. 
Smith ^^^ ^^ names of the persons who committed them. 

V. 

Shaw. Storrs, contra, {Van Vechten, same side.) The plaintiff, being 

a naturalized citizen of the United StateSy is, by our law, enti- 
tled to all the rights and privileges of a native citizen, without 
exception. Even in England^ an alien naturalized by act of 
parliament, though incapable of holding certain offices, is in the 
1 1 IK. Com. same state as if he had been born in the king's legiance,t and is 
^^ entitled to the same privileges and immunities. The doctrine 

I * 262 ] of ^perpetual allegiance has no application to this case. The 
question is not between the government of the United States 
and that of Great Britain, but between this government and 
one of its naturalised citizens. The policy of our government 
has been to protect its naturalized citizens, not only in this 
country, but every where ; and if they 'did not receive the same 
protection as a native citizen, the act of naturalization would be 
a cruel mockery. 

Then, what are the rights and privileges of a native citizen ? 
He is entitled, in every possible case, to protection from military 
power. The laws, rules, and articles of war, apply exclusively 
to officers and soldiers, or such persons as are subject to mili- 
tary law. These military courts-martial are of very special and 
limited jurisdiction. Martial law, as it is called, is, a$ Sir Mat^ 
l^'^^/fi^'; ^^^^ HaleX observes, in truth, no law, but something merely 
' '*' indulged as law! {a) The civil or municipal law knows no such 

thing as a military state or military court. Our citizens, in this 
respect, are in the same state as if no war existed. Independ- 
ent of the munity act in Englanf^, or of our act of congress rel- 
ative to the army, no such thing as a court-martial or military 
law is known. Without this special act, a court-martial would not 
have power even to try a spy. Being a spy is an offence against 
the law of nations, and might be tried by a Court of common 
law. The second section of the act establishing rules and arti- 
cles of war, passed April 10, 1806, defines a spy. It declares, 
'' that, in time of war, all persons not citizens of, or owing alle- 
giance to, the United States of America, who shall be found, 
lurking as spies, in or about the fortifications or encampments 
of the armies of the United States, or any of them, shall suffer 
death, according to the law and usage of nations, by sentence 
of a general court-martial." It cannot, surely, be pretended 
that the plaintiff, a naturalized citizen, could be treated as a 
spy. The plaintiff is entitled to all the benefits of our consti- 

(a) Lord Loughboroughf in Grant v. Gottld, (2 H. Black. 98.) uid, that mar- 
titu laWf as described by Hide and Blaekstone^ did not exist in England at all. 
It had been exploded for more than a century, as contrary to the constitution. 
The mutiny act^ passed from time to time, is th« authority for courts-martial, 
which are subject to the controlling power of the Courts of W^minsttr Hall, to 
prevent any excess of jurisdiction by those special Courts. 
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toftioQ and bill of rights. It is one of the very grievances enu- Albany, 
memted in the declaration of independence, that the king had ,^*|51!lt^i^JJ^ 
affected to ♦render the military independent of, and superior to, s^ith 
the civiJ power. It is matter of astonishment, that in less than v. 

fcrty years, and in the life of the men who framed that instru- Shaw. 
meat, it should be urged in a Court of justice, that this military L "^^ J 
power can be exercised in this country : in England it would 
not even be debated. 

The bill of exceptions does not state even that the defendant 
offi»ed to prove, that the plaintiff* was lurking in or about the 
fortifications or camp at Socket's Harbor. If the defendant 
meant to justify, he ought to have pleaded specially, or given 
Dotioe of the precise facts he intended to prove. The notice 
states no more than what the defendant offered to prove, name* 
If, that Hopkins and Findley, officers of the army of the United 
States, committed the plaintiff to the officer of the guard, or 
{ffOTost marshal ; and that the defendant, therefore, had a right 
to detain him, until he inquired into his case, or had the plain- 
tiff tried by a court-martial. 

If the two officers who arrested the plaintiff were trespassers, 
then the defendant was a trespasser : he must be deemed, by 
relation, a party to the original arrest : in judgment of law, he 
was present, and a party to the arrest — every officer and soldier 
vas under his absolute command and control. The plaintiff, 
moreover, was brought into the presence of the defendant, and 
chimed his rights as a citizen ; but the defendant ordered him 
back to the guard house. A moment's delay, aftpr such a 
claim, for any cause, was unjustifiable. A military commander, 
after a claim of citizenship, cannot detain the party, or, if he 
does 80, it is at his peril. The defendant said he knew ijoth- 
iog of the civil law, but should be governed by the martial law. 

Because courts-martial have jurisdiction over spies, it does 
oot follow that they have a right to detain and try every person 
charged as a spy. To make out a justification, the defendant 
should show that he had jurisdiction over the person of the 
plaintifT. If a military commander is allowed to be a judge, 
iuid to decide the question whether a person be a citizen or not, 
he has jurisdiction throughout, and may order a court-martial, 
&nd have the party tried and executed. If such be the law, on 
what ground did this Court issue a habeas corpus, in the case of 
^ocji, to a military commander, and order an attachment against 
him, in case he did not discharge the prisoner forthwith ? If 
^ ^commander, in that instance, had authority to try, this [ * 264 ] 
^rt could not discharge on habeas carpus. 

But it is said the defendant might detain the plaintiff, in order 
to hand him over to the civil magistrate. This is a new ground 
^ justifieation. The defendant did not pretend to be a civil 
or peace officer. It is the first time we have heard of military 
commanders being peace officers. An officer of the peace is 
hound to inquire, and may justify an arrest and detention, on 
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ALBANY, probable cause. A mere citizen arresting another for a felony, 
^^S^'J^l^ does it at his peril. But what grounds, or probable cause, have 
been shown by the defendant ? The plaintiff was arrested fif- 
teen miles from SacktCs Harbor^ and his place of residence wraK 
more than one hundred miles from that place. 

Again ; the facts in justification were before the jury. 

N. WilliamSy in reply, said, the question was, whether the 
defendant was acting as a ministerial officer, in a case in w hich 
it was his duty to act. If he was, and he exercised his best 
judgment, he cannot, by any principle of law, or doctrine of 
t 11 Johtu, relation^ be made a trespasser .f The defendant merely received 
1^' ' a prisoner who had been arrested by officers who had a right 

to arrest. 

The detention of the plaintiff, before he was reported to the 
defendant, cannot be imputed to the defendant. And the de- 
fendant had a right, afterwards, to detain the plaintiff a reason- 
able time, to inquire into the case, and ascertain the truth of bis 
X Taylor r, claim to'bc discharged.]; And what is a reasonable time, must 
itpfcaJi^'. depend on the circumstances of the case. Now the Court be- 
low decided that the defendant had no right to detain the plain- 
tiff at all, not that he detained him an unreasonable time. 

Admitting that the defendant had no right to decide the ques- 
tion, whether the plaintiff was a citizen or not ; we say, that 
for that very reason, he had a right to detain him, until the 
question could be decided by a court-martial, or the proper 
authority. . 

Thompson, Ch. J., delivered the opinion of the Court. 
This'case comes before the Court upon a writ of error, to the 
[ * 265 ] Common Pleas of Jefferson county, upon a bill of exceptions 
taken at the trial, for excluding the testimony offered on the 
part of the defendant below. The action was for false impris- 
onment ; and the defendant, under the general issue, gave no- 
tice of a justification ; to support which, upon the trial, he of- 
fered to prove, that the plaintiff was committed to the provost 
guard by Hopkins and Findley, who were officers of the army 
of the Uniiea States^ charging him, the plaintiff, in writing, with 
having excited mutiny among the citizens of the United States, 
violating his parole, as a prisoner, and engaging in an illicit 
trade, and furnishing the enemy with necessaries from the 
United States, and being an enemy's spy in time of war between 
Great Britain and the United States. It appeared in evidence, 
on the part of the plaintiff below, that he was a naturalized cit- 
izen of the United States, and was arrested by Findley and 
Hopkins, at a place called Adams, about fifteen miles distant 
from Sacket^s Harbor, where the army was stationed. Under 
these circumstances, the question presented to the Court below 
was, whether the evidence offered on the part of the defendant 
would amount to a justification. It was overruled as a justifi- 
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cation, but admitted, or offered to be received, in mitigaition of alb any, 

damages. t^^^:J^ 

There can be no doubt but that the rights and the responsi- smith 
bility of the defendant must be governed by the rules of law, ^j^. 
applicable to Courts of special and limited jurisdiction. And 
it 19 a general rule, that where such a Court has neither juris* 
diction of the subject matter, nor of the person, every thing 
done is absolutely void, and all are trespassers who are con- 
cerned in the proceedings. None of the offences charged 
against Shaw were cognizable by a court-martial, except that 
vhich related to his being a spy ; and if he was an American 
citizen, he could not be charged with such an oflenoe. He 
might be amenable to the civil authority for treason ; but could 
not be punished, under martial law, as a spy. There was, 
therefore, a want of jurisdiction, either of the person or of the 
rabject matter, as to all the offences alleged against the plains- 
tiff. There can be no doubt but that Hopkins and Findky 
were trespassers, and the defendant's liability must depend 
apoo the feet, how far he has ratified and affirmed their acts, 
.or has himself undertaken to exercise any restraint over the 
plaintiff. Had he barely refused to discharge him until tried 
by a court-martiiJ, I should "i^question whether he could be [ • S66 ] 
Diade a trespasser by such refusal. But he went further, and^ 
io some measure, s^med the arrest ; for, on application being 
made to him in behalf of the plaintiff, he said he had such a 
man in the provost guard, and that he should not release him, 
until he saw Hopkins ; that he knew the martial law, and must 
be governed by it ; thus claiming the right to hold and try him 
by a court-martial. Nor did the defendant stop here : he un- 
dertook to act affirmatively, and ordered the plaintiff to be 
brought before him, and after making some examination and 
inquiries, remanded him to the custody of the provost mar- 
shal. This was a direct and positive exercise of authority and 
restraint. 

The damages recovered against the defendant appear to me 
to be very high ; but this is a question which cannot be taken 
into consideration by this Court. The judgment must be 
affirmed, unless the evidence offered by the defendant could 
have afforded a complete justification. The conduct of the 
defendant in this case, does not appear to have been harsh and 
oppressive. But it is the principle involved in it, which renders 
the question important. If the defendant was justifiable in 
doing what he did, every citizen of the United States would, 
in time of war, be equally exposed to a like exercise of mil- 
itary power and authority. It was not pretended, on the argu- 
nient. that if the plaintiff was a citizen he was amenable to a 
court-martial for any of the offences alleged against him. And 
the defendant could certainly have no legal right to detain him 
to try that question before a court-martial. In this respect, he 
^ted at his peril. Suppose a habeas corpus had been issued 
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ALBANY, from this Court to bring up the plaintiflT, would it have btcn a 
^^5^*'>ifL*^ sufficient return by the defendant, that he detained him for i he- 
purpose of trying by a court-martial whether he was h cit z ii 
or not? The defendant does not stand in the situation of a 
subordinate officer, bound to obey the command o: his supe- 
riors. He was the commanding officer at Sacket^s HarLor^ 
and had a right, without doubt, to discharge the piaiutifT. At 
all events, Hopkins and Findley had no authority to compel 
him to detain him. Had the suit been against the provost 
marshal, more difficulty would have been presented. For, 
under the rules and articles of war, he was bound to receive ' 
him ; and he would have exposed himself to punishment had 
he voluntarily released him. (1 sess 9 Cong. ch. 20. ar. 80, 
[• 967 ] 81.) The *^ituation of the provost marshal m ght be consid- 
ered somewhat analogous to that of the pound-keeper in Bad^ 
kin V. Powell^ (^Cowp. 476.) where it was held, that he was not 
a trespasser merely for receiving a distress, though the original 
taking was tortious, because he was bound to take and keep 
whatever was brought to him. But the defendant cannot be 
protected under this principle. He had, as I have before shown, 
made himself the party detaining the plaintiff. The geneial 
rule which appears to be laid down in the books is, that where 
the subject matter of any suit is not within the jurisdiction of 
the Court applied to for redress, every thing done is absolutely 
void, and the officer, as well as the party, becomes a trespasser. 
But when the subject matter is within the jurisdiction of the 
Court, and the want of jurisdiction is to the person or place, 
then the officer is excused, unless the want of jurisdiction ap- 
pears on the process. (10 Coke^ 76. Hard. 480.) But in the 
case of Wise v. Withers^ (3 Cranch, 331.) the liability, even 
of the officer, was extended by the Supreme Court of the 
United States beyond what this rule would seem to warrant. 
It was there held, that trespass lies against a collector of mi- 
litia fines, who distrained for a fine imposed by a court-martial 
upon a person not liable to be enrolled; the court-martial 
having no jurisdiction in such cases. The Court said, it is a 
settled principle, that the decision of such a tribunal, in a case 
clearly without its jurisdiction, cannot protect the officer who 
acts under it ; that the Court and officers are all trespassers. 
It is unnecessary, in the present case, to press the principle so 
far, as the defendant cannot, in any manner, be considered as 
standing in the light of a ministerial officer. That a want of 
• jurisdiction of the person renders the proceedings void, and 
makes the party procuring them a trespasser, is well settled. 
As in the case of Perkin v. Proctor, (2 fVils. 382.) where it 
was held, that trespass lies against the assignees under a com- 
mission of bankruptcy, sued out against a person not liable to 
be declared a bankrupt. And in the case of Mostyn v. Fabri- 
gas^ {Cotpp. 175.) Lord Mansfield, in giving the opinion of 
the Court, refers to a suit brought by a carpenter in the train 
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of irtilleryy against Governor Sabine, who had barely confirmed ALBANY, 
the sentence of a court-martial, by which the plaintiff had J^*'j_ ^^^^ 
been tried and sentenced to be whipped, and the governor was 
held responsible, in an action of trespass, because the plaintiff 
traj not Uable to ^martial law. Although there is no reason to 
believe but that the defendant acted in good faith, and under 
an honest impression that he was discharging his duty, yet we 
think be acted without authority, and that the matter offered 
in evidence would not have afforded a justification. The judg- 
ment of the Court below must therefore be affirmed. 

Spencek, J., (dissenting.) After the fullest consideration, 
I am unable to arrive at the same result to which my brethren 
have come, and must, therefore, dissent from their opinion. I 
shall content myself with merely stating the grounds of my 
dissent. 

It cannot be pretended that the plaintiff in error is at all re- 
sponsible for the arrest of Shaw by Hopkins and Findlty^ and 
his first imprisonment in the provost guard. The 80th article 
of the act tor the establishing rules and articles for the govern- 
ment of the armies of the United States^ provides, that no offi- 
cer commanding a guard, or provost marshal, shall refuse to 
receive, or keep, any prisoner committed to his charge, by an 
officer belonging to the forces of the United States, provided 
the officer committing shall, at the same time, deliver an ac- 
count, in writing, signed by himself, of the crime with which 
the prisoner is charged. The 8 1st article forbids an officer 
commanding a guard, or provost marshal, releasing any person 
committed to his charge, without proper authority for so doing. 
The 65th article authorizes any general officer, commanding 
an army, or colonel, commanding a separate department, to 
appoint general courts-martial. 

Hopkins and Findhy, it was offered to be shown, were, at 
the time of Shawns commitment, officers in the army of the 
United States; that they committed him to the officer of the 
guard, or provost marshal, and at the same time delivered to 
him an account in writing, signed by them, of the crimes with 
which they charged Shaw, among which was the following : 
his " being an enemy's spy, in time of war between Great 
Britain and the United States,^^ with a specification of his 
" making improper and suspicious inquiries of and concerning 
the military post at Sacket^s Harbor^ in the vicinity of the 
same, and for lurking in and about the said post without any • 
apparent cause or business." 

The bill of exceptions furnishes no evidence, direct, pre- 
sumptive, *or probable, that the plaintiff in error was, in the [ • 369 ] 
least, privy to the defendant's arrest by Hopkins and Findley^ 
or his reception by the officer of the guar^t or provost marshal. 
The 80th article virtually confers on any officer belonging to 
the forces of the United Siatesy the power of committing, as 
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ALBANY, prisoners, such as have committed oflTences cognizable by mil 

^^^J!^^ itary law. Whether they are responsible for arresting persons 

Smith ^^^ amenable to a military tribunal, is not the present question. 

V, It is enough to exempt the plaintitT in error from any liabibt y 

^^' for the acts of inferior officers, that they have the power to 

commit offenders for trial, and, especially, when the superioi 

officer has not, in any manner, participated in the act oi com 

mitment. The article in question, by requiring the prov si 

marshal to receive any prisoner, committed as the defendant in 

error was, presupposes the right of any officer to commit ; and 

every officer possesses this right independently of his superior. 

To maintain that the plaintiff in error is respons.ble for such 
an act, without any privity of his, is, in effect, to maihtain that a 
commanding officer is respontsible for every act of an inferior 
officer or soldier under his command ; a doctrine too absurd to 
require refutation. 

It appears from the bill of exceptions, that the defendant 
was a naturalized citizen of the Untied States, born in i^cotiand, 
and then residing in the county of iSS^. Lawrence, and an such, 
by the 2d section of the act of Congress of the 10th of April ^ 
1806, was not liable to be tried as a spy ; and it has been con- 
tended, that as there was a want of jurisdiction over the person 
of the defendant, all who were concerned in arresting and de- 
taining him were guilty of false imprisonment. 

I am free to admit, that Hopkins and Fifhiley were trespassers. 
Their act was self-moved and voluntary, and at their peril ; but 
I am not prepared to admit that the provost nutrshal, or the 
plaintiff, were trespassers! As to the provast marshal, we per* 
ceive that the 80th and 81st articles of war require him, under 
certain conditions, which, in this instance, were complied with, 
to receive prisoners committed to his charge ; and he is for* 
bidden to release them without proper authority for so doing. 
The case of Badlcin v. Powell and others {Cotop. 476.) is ex- 
pressly in point. There, an action of trespass was brought 
against two persons, for taking the plaintiff's horse and cart, as 
well as against the pound-keeper, for receiving them : the origi- 
[*270] nal taking *was admitted to be wrongful ; and the Court held^ 
that, as the pound-keeper was bound to take and keep what- 
ever was brought to him, at the peril of the person who brings 
it, he was not a trespasser ; and Lord Mansfield said, '< It would 
be terrible were he liable to an action for refusing to take cattle 
in, and were he also liable in another action for not letting 
. them go.'' As to the plaintiff in error, it is urged, that if he 
be not answerable for the original imprisonment, he made 
himself so by remanding Shaw to the custody of the provost 
marshal. 

It appears, by the bill of exceptions, that Shaw was brought 
before the plaintiff in error, who was the commanding officer 
at SacktVs Harbor, when the defendant stated, that a Mr. 
Burr knew him to be a citizen of the United States ; the plain 
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tiff io error made some excuse for not sendiDg for Burr at that Albany, 
time, but said he would on the morrow, and then remanded the -^"S^^^ <^*^' 
defendant in error to the guard ; and, in about ten days there* smith 
after, the witness, who testified on the above facts, saw the v. 

defendant at Adams. ^"^^ 

It is manifest, from the bill of exceptions, that the defendant 
in error was brought before the plaintiff in error, at bis own 
request, and with a view of procuring his enlargement without 
a trial by a court-martial ; the act, then, of going before the 
pbintiff, was for the defendant's benefit. Had the plaintiff in 
error been merely passive, and refused to interfere, it seems to 
me impossible to consider him as a tort feasor. It does not 
appear that the plaintiff in error had the power to appoint a 
general court-martial. A spy can be tried only by a general 
ooort-martial, and such Courts can be appointed only by a 
general officer commanding an army, or a colonel commanding 
a separate department. (Art. 65.) There is no proof that the 
plaintiff in error was a general officer commanding an army, or 
a colonel commanding a separate department. Before the 
plaintiff in error can be implicated for not making the appoint- 
ment, the defendant in error was bound to show he was the 
one or the other. If, however, the plaintiff in error had the 
power, and neglected to exercise it, the case of Salmon v. 
Percivalj (Cro. Car, 196.) is decisive, that case, and not tres- 
pass, would be the proper and only remedy. It comes, then, 
to this : Had the plaintiff in error a legitimate right to discharge 
the defendant, who had been regularly committed for one of 
the highest ofibnces, without being subjected to a court-martial ; 
and was he bound, upon the mere ^allegation of the prisoner [^Sll ] 
himself that he was a citizen, to exercise that power ? 

I doubt, very much, whether the power to discharge a person 
thus committed, without a trial, resides in any officer : it can- 
not, and ought not to be inferred from the fact that the plain- 
tiff in error professed his willingness to discharge the de- 
fendant, if innocent, nor from the fact that he subsequently 
discharged him without a trial. It is one thing for an inferior 
military officer to obey his superior, and it is another, and 
quite a distinct consideration, whether he was bound to obey. 
Id analogy to proceedings in the civil tribunals, it is very cer- 
tain, that a person committed by magistrates, charged with an 
offence, cannot be discharged from custody, and from the of- 
fence, without the intervention of a Court, and an investiga- 
tion into the offence before, at least, a grand jury. I cannot 
bat consider the defendant's discharge as an act of power, 
exercised gratuitously and mercifully ; not an act which could 
have been required. 

I have already observed that the plaintiff in error, in order- 
ing the defendant to be brought before him, evidently did so 
at the defendant's request, and for his benefit ; and it appears 
that the result was, to accelerate the defendant's discharge 
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ALBANY, from imprisonment : the remanding the defendant, under the 
Au^,m6. circumstances of the case, amounted to no more than a 
declining to discharge him on his own allegation. This was 
not a new or distinct commitment. Had the plaintiff in error 
gone to the provost marshiJ, and heard the defendant's allega- 
tions, and declined interfering affirmatively, there could be no 
pretence to charge the plaintiff as a trespasser. The remand- 
ing was, in effect, no more than a refusal, on the part of the 
plaintiff in error, to interfere at that time. It appears to me 
most unreasonable, that the defendant in error, at whose re- 
quest, and for whose benefit, the act of bringing him before 
the plaintiff was done, shall make that act, and a declining 
to interfere upon the mere naked assertion of the defendant, 
an independent and substantive act of imprisonment. 

What is an officer, circumstanced as the plaintiff in error 
was, to do ? He finds a man, of whom he knows nothing, 
charged with an pffence, in writing, and under the hands of 
two of his officers, with a crime of the most heinous nature ; a 
crime endangering a post of immense importance; a crime 
punished, as well by our laws as those of every nation, with 
[ * 272 ] death : the person thus implicated *calls on him to be dis- 
charged from imprisonment, upon the allegation that he is a 
citizen ; the imprisonment is continued, until the commanding 
officer becomes satisfied that the allegation of citizenship is 
true, and then the prisoner is enlarged. I see no fault, no 
violation of law, nothing unreasonable, in this procedure. To 
hold, that a commanding officer is bound to know the fact of 
citizenship of every person committed by others as a spy, and 
that he must instantly release him, without an opportunity to 
make inquiry, and become satisfied of the fact, is most unrea- 
sonable, and I do not believe it to be law. 

I have met with no case bearing out the Court below in 
considering the plaintiff a trespasser. I am sensible it has 
been decided by the Supreme Court of the United Spates, (3 
Cranch, 337.) that it is a principle, that the decision of a court- 
martial, in a case clearly without its jurisdiction, cannot protect 
the officer who executes it This I do not think applies to this 
case, even if the position was indisputable. To give a Court 
complete jurisdiction, there must be jurisdiction as well over 
the person as the offence, or, as apphed to civil proceedings, 
over the cause of action. In Truscoti v. Cktrpenter and itfan, 
(1 Lord Raym. 229.) the Court held, that neither the officer nor 
party are bound to take notice whether the cause of action 
arose out of the jurisdiction of the Court ; and they condemned 
the resolution in the case of the Marshahea, as a hard one, and 
, warranted by none of the books ; and say, if the cau^e of action 

arose out of the jurisdiction of the Court, the defendant ought 
to plead it ; and, if he does not, the affair of jurisdiction is 
over, and he shall not take advantage of it in any collateral 
action against the plaintiff, or the officer who executes the 
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process. The same doctrine will be found in Lutw.931. 1560. ai.bany, 
and 1 Freem. 322. ^""s^'f '^»^ 

It appears to me, that the case of Oliet v. Bessey, (2 Sir T. 
J<mt$^ 214.) has a strong bearing on this case. There the ""vV 
plaintiff had been arrested by process, without the jurisdiction Shaw. 
of the Court : he was carried within the liberty, and delivered 
to the defendant, who was a gaoler of the liberty ; and the 
question was, whether false imprisonment lay. The Court, 
after many arguments, held, that the action did not lie against 
the gaoler, for he had done no wrong to the party, but that only 
which belonged to his office, which did not oblige him to inquire 
whether the first arrest was tortious or not : even if he had been 
informed of the tortious taking, he ought to have detained the 
^prisoner, being delivered to him with a good warrant for the [*'27d] 
arrest. The plaintiff, here, is not strictly in the same situation 
as the provost marshal, not personally having the custody of 
the defendant. He had, however, a supervisory power over 
him ; and what would justify the provost marshal for detain- 
ing the defendant, would justify him. I again repeat it, the 
plaintiff in error did not make the arrest, and he was under 
DO obligation to discharge the defendant in error, without a 
trial by a court-martial. The commitment by Hopkins and 
FiiuUey, was a warrant both to the plaintiff in error and the 
keeper of the provost guard, for his detention. It would, in 
my judgment, be most irrational and mischievous, that an 
officer, in the situation of the plaintiff in error, should be 
bound first to try, and, at his peril, exercise his judgment on 
the truth of the charge. The principle contended for pushes 
the absurdity further; the plaintiff in error is not even allowed 
to inquire whether the defendant in error was exempted from 
a trial as a spy, or not, in consequence of his alleged citizen- 
ship. I cannot yield my assent to doctrines so unjust and 
aoreasonable ; and am, therefore, of opinion, that tne judg- 
ment below ought to be reversed, because the Court did not 
alkw the evidence offered to be a full justification. 

Platt, J., not leaving heard the argument of the cause, gave 
00 opinion. 

Judgment aflSirmed. 
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974 • CASES IN THE SOPREMfi COURT 

ALBANY, 

August, 1815. 

OTHERS *Ratmond and others against Beaknard. 

Bearnard. 

Whereaspe- IN ERROR, Oil a bill of exceptions, to the Court of Com- 
ciai ^Mment j^^^j^ Pfeas of Oransce county. 

suMisU ui full n , , ,^. .^^ ■ • 1 I ^ ^- e 

force, the plain- Btamardy the plaintilf below, brought an action ot assumpsit 
*ov r^dcrih' ®8**^^^ Raymond and others, the defendants below, who were 
money counts, partners in trade, carrying on business ynder the firm of Ray- 
("L .^ ^^ ^^ mond fy Barney, for the non-delivery of twelve barrels of 
neement has whisky, sold by them to Bearnard. The declaration con- 

b ihe*^fiii£ tained three counts. 

•01, the plaintiff The fiist count Stated, that on the Tth of Skpiember^ 1813, 

may, «««*«•• • the plaintiff, at the special instance and request of the defend- 

couut formoney t^, /. -ii i4»j i- ii •/• t 

had,&c.,recov- ants, bargained with the defendants for, and the defendants 
piid*by h?m"Si *^'^ ^^ ^*^® [Jaintiff, a large quantity, to wit, twelve barrels of 
account of the whisky, at the rate of twenty-two doQars a barrel, to be de- 
*£**iUiSeiirt 'i^ered to the plaintiff at the store of the defendants, within a 
of the purchase reasonaUc time thereafter ; and the residne of the money that 
whii7thI*iSi "^*g**^ be due therefor, to be paid on the delivery of the 
tiff bad agreed whisky ; and that in consideration thereof, and that the 

take**wiihm*"a P'*^*'*^'^? ^^ ^^^ ''l^^ Special instance and request, had paid to 
certain time, them One hundred dollars, part of the consideration money, 
rure^and the ^^^ ^^ promised to rcccivc the whisky, and pay the residue 
plaintiff did not of the oioney duc for the same, they, the defendants, under- 
71 ti^'ll!:! took to deliver the same : and that although the plaintiff, 

lime, but some , •»• ■ «. . .Y-i- <• 

lime aAer the Within a reasonable time thereafter, to wit, within the time of 
demanded ^'oie ^®" ^^'^^ thereafter, at the store of the defendants, did de- 
^oods, and the mand the delivery of the whisky, and was then and there 

rIwcd1o"deiiJer ""^^^^y ^^^ willing to pay the residue of the money, and 
ihom. the plain- offered SO to do, and hath always been ready to receive 
l'5ove?^' hick *"^ P«y fo*" ^^^ 8«^"^ 5 y«t, that the defendants, not regard- 

the money paid Hfig, &C. 

'" Itr^' dc- The second count stated the sale of the whisky, as in the 
mand of the first count, to bc delivered when the plaintiff could conveniently 
hriuRmr ***^^?he P^oc^^re teams for the transportation thereof, which the plain- 
iirtioii, IS unne- tiff Stated to be, when the farmers would be done ploughing : 
"^No^'wiii a ^^^ although the plaintiff, when the farmers were done 
i«*i^ipr of it ex- ploughing, as soon as he could conveniently psocure teams tor 
ri'iliiu'bui wiS the transportation of the whisky, to wit, on the tenth day 
nniv preclude a *of November, in the year aforesaid, at the store of the defend- 

rlaim ^of inter- ^^^^ jjj Jemaud, &C. 

* 275 1 The third count was for money had and received. 

The defendants pleaded the general issue ; and it was proved 
by two witnesses for the plaintiff, at the trial, that at the time 

{«) Vid. Shtttf V. Dorr, 6 Wendeirs Rep. SO*. MWer v. Watson, 4 IHd. 267. FnUer 
V. Hvbbard, 6 Cow. Rep. 13. Jnceil v. Scnroeppel, 4 Cote. Rep. 96^. Jenmng* v. Can^} 
13 Johns. Rep. 94. Clarke v. Smith, 14 Id. 326. Wood v. Edwards, 19 /«/: 205. 

lb) Green v. Green. 9 Coir. Rejj. 46. MHieeUr v. Board, infra, 363. 

(r) Jackson v. Zi<iro 5 CoH^cn,-248. 
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the whisky was sold, to wit, the 7th of September, it was at.uany, 

agreed that the plaintiff should call for it, at the store of the '^"fP'^^^ ^^i^- 

defendants, within one month; but that the plaintiff, as was ^^^^^^^^^^^^^ 

stated by one of the witnesses, objecting to the time, the de- and others 

fendants consented to enlarge it to five or six days, to which bxariard 

the plaintiff said, that he would take it away if he could ; and 

that the plaintiff then advanced one hundred doUars in part 

payment ; the other witness stated, that the agreement was to 

pay the residue of the money, and take away the whisky, 

within one month, or thereabouts. It was further proved, that 

about three months thereafter, as one witness said, or on the 

lOth of Novembery as the other stated, the plaintiff came to 

the store of the defendants, and demanded the delivery of the 

whisky, and tendered the residue of the purchase money ; 

but that the defendants refused to delivef it, alleging, that 

the plaintiff had violated his contract by not calling in time, 

and that they had sold the whisky, and thereupon tendered, 

and offered to pay the plaintiff, the sum of one hundred dollars. 

Upon this evidence, the counsel for the defendants contend- 
ed, that the plaintiff was entitled to recover, neither on the 
special counts, nor on the count for money had and received ; 
but the Court charged the jury, that, although the contract 
was not proved as laid, yet the plaintiff was entitled to recover 
the one hundred dollars, under the money count; and the jury 
found a verdict accordingly. 

A bill of exceptions was tendered by the defendants' counsel 
to the opinion of the Court below, which was now submitted 
to this Court without argument. 

Per Curiam, This case comes before the Court on a writ 
of error to the Common Pleas of Orange county ; and the 
errors complained of arise out of a bill of exceptions tendered 
at the trial. The declaration contains several counts on a 
special contract, and also the common money counts. Upon 
the trial, the plaintiff below failed, in the opinion of the Court, 
in supporting the special contract, but they allowed him to 
recover back the money advanced at the time the contract was 
made. The *ground upon which the plaintiff failed in recov- [ * 276 ] 
eriog on the special contract, was, that he did not call for the 
delivery of the whisky within the time limited by the con- 
tract ; and wheti he did call, and demand the same, the de- 
fendants refused to deliver it, because the demand was not 
made in season. Thus, the defendants, by their own act, de- 
feated a performance of the contract. There is, therefore, no 
special agreement subsisting between the parties ; but the 
same has been put an end to by the election of the defendants. 
If the special agreement was still in force, the plaintiff could 
not resort to the general counts. But the defendants them- 
selves refusing to carry into effect the contract, they ought not 
to be permitted to set it up as the pretext for holding the 
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S78 CASES IN THE SUPREME COURT 

ALBANY, Thompson, Ch. J., delivered the opinion of the Couit. The 
August, I8id. principal question in this case is, whether an action for money 
WifToir ^^^ ^^^ received, can be sustained by the present plaintiff, it 
r. was not denied on the argument by the defendant's counsel, 

Babkxk. ^iii iI)^^ ^i^q action would be supported, if an express promise 
to pay was proved ; and, indeed, this principle is too well set- 
tied to be questioned. It has been repeatedly recognized in 
this Court (7 Johns, Rep. 103. 8 Johns. Rep. 149.) It ap- 
pears to me that the prtK>f in this case establishes such a prom- 
ise, according to the good sense and sound interpretation of 
[ * 279 ] the rule. That the defendant *has actually received the money, 
is admitted, and the plaintiff's claim to it is supported by the 
strongest principles of justice and equity, as will appear fit>m a 
bare statement of the case. 

Botoen fy Robins^ on the 4th of March^ 1811, assigned to the 
defendant two policies of insurance, in trust, to discharge cer- 
tain specified debts, and the balance to be held subject to their 
order. The defendant, on the same day, signified, in writing, 
his acceptance of the trust, and expressly engaged to comply 
with the conditions mentioned in the letter, which declared 
the trust, viz. to pay the specified debts, and hold the balance, 
subject to the order of Bowen fy Robins. On the 15th of the 
same month, Bowen fy Robins, being indebted to the plaintiff, 
gave him an order on the defendant for such balance, of which 
notice was about the same time given to the defendant. The 
defendant, afterwards, received the amount due on the policies, 
and after paying the demands specified in the declaration of 
trust, held in his hands a balance of 647 dollars, 38 cents, which 
is the sum, together with the interest, for which this suit is 
brought. 

This brief statement of facts would seem sufficient to show 
the plaintifi^s right to recover. The money has, in fact, been 
received by the defendant ; and, according to the very terms 
of his engagement, was received as the money of the plaintiff^ 
and not of Bowen fy Robins ; they having previously directed 
the same to be paid to the plaintiff. If A. deliver money to 
jB., to be paid over to C, the latter may recover it of J3., in an 
action for money had and received. (1 Bo8. fy Pul. 296.) It 
is immaterial, in the case before us, whether the money was 
actually paid by Bowen fy Robins to the defendant, or whether 
it came into his hands firom any other quarter, by their order. 
When it was received, it was received as the money of the 
plaintiff; and so, in the most strict and literal sense, it vras 
money received to the plaintiff's use. It was considered on 
the argument, that had the plaintiff been named in the decla- 
ration of trust, as one of the persons to be paid out of the 
moneys received on the policies, he could maintain this action. 
And where, in good sense and sound principle, can be the dif- 
ference, whether he was originally named, or afterwards desig- 
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aated, according to the tenns of the defendant's undertaking ? Albany, 

His express promise was to hold the balance, subject to tJie ,^]J5II^J^J^ 

order of Bowen ^ Robins. As soon as *such order was given, 

this promise attached and enured to the benefit of the person 

named in such order. It is undoubtedly a well-settled rule 

of ihe common law, that choses in action are not assignable ; 

and, therefore, when a person entitled to money due from 

another, assigns over his interest in it to a third person, the 

mere act of assignment does not entitle the assignee to maintain 

an action for it : but if there \^e an assent or promise on the part 

of the debtor or holder of the money, the action for money had 

and received has been holden to lie. 

What will amount to such assent or promise, so as to make 
the holder of the money liable, will be better seen by a refer- 
eoce to some of the adjudged cases on this subject. In fVard 
V. JSvans^ (2 Ld. Raym. 928.) one Fellows^ having money in 
his hands of the defendant, gave a verbal order to pay a certain 
sum to the plaintiff, and to endorse it upon a note, which he, 
FellowSj held against the defendant, and this endorsement was 
accordingly made: this was held sufficient to maintain the 
action for money had and received to the use of ffttrd, the 
plaintiff. Holty Ch. J., said, when the money was endorsed on 
Fcllows^s bill, and Fellows directing that sum to be paid to the 
plaintiffs and the defendant having the money in his handsy it 
amounted to a receipt of so much money by the defendant to 
the plaintiff's use. So, also, in Israel v. Douglass and another* 

il H. BL Rep. 239.) The defendants being indebted to one 
iehalle, he drew an order on them, in favor of the plaintiff, 
who had advanced money to Delvalle : the defendants accepted 
the Older, and they were held responsible in an action for money 
had and received. Lord Loughborough, in answer to the argu- 
ment, that the money was, in point of fact, owing by the de- 
fendants to Delvalle^ and that their undertaking was to him, 
and that no money was in reality had and received by them to 
the use of the plaintiff, says, the debt, with the consent of the 

Crties, was assigned to the plaintiff, of which the defendants 
d notice, and assented to it ; by which assent they became 
liable to the plaintiff for money bad and received. Had the 
defendant, in the case before us, directly accepted the order 
drawn on him, it would fall precisely within the case last cited. 
Hut as I have before observed, this could in principle make no 
difference, for the express promise of the defendant was, in 
substance, to pay over the money to whomsoever Bowen & 
R?bitts should appoint to receive it And this appointment 
was made certain by the ^subsequent designation in the order. [ * 381 ] 
That this was sufficient, is established by the case of Fenner v. 
Mcaresy (2 Black. Rep. 1269.) It was there held, that indebi^ 
tatus assumpsit for money had and received, would lie by an 
assignee of a responderUia bond, where the obligor, by an en- 
dorsement thereon, promised to pay the same to such assignee 
Vol. XU. 31 941 
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ALBANY, at the obligor should duly appoint. Here the promise was not 
^^^^^y}^^ made to any person in particular, but generally, to whomsoever 
Wkstoh ^^^ obligee should appoint. It is true, that the authority of 
V. the two last cases has been questioned by later decisions in the 

Bakksb. English Courts. (1 Easty 104. 3 East, 171.) The reasons 
and principles, however, upon which they were founded, have 
not been shaken, but, on the contrary, sanctioned by this Court, 
as will be seen by the case of Neilson v. Blight, (1 Johns, Cos, 
205.) which was an action of assumpsit for money had and re- 
ceived. From an examination of the facts in that case, it 
appears that there was no express promise made by the de- 
fendant to the plaintiff. Radcliff, J., after stating the leading 
facts in the case, observes, that there was a trust created in 
Raddon, for the benefit of the plaintiff, which the plaintiff had a 
right to affirm and avail himself of, and that this trust was trans- 
ferred to the defendant, who became equally responsible with 
Raddon, by receiving the wines on the same terms ; that there 
was an implied assumpsit in law, the fund being in the defend- 
antU hands, and received by him for the benefit of the plaintiff. 
He laid it down as a maxim, that where a trust is created for 
the benefit of a person, though without his* knowledge at the 
time, he may affirm the trust, and enforce its execution. And 
Kent, J., said, from these facts, the law will infer a promise by 
the defendant to pay the money, because, in justice and good 
faith, he was bound so to do. From that case, it is clear that 
no express promise is necessary, in order to make a party re- 
sponsible in this form of action. But in the case before us, I 
think I have shown that there was what must be deemed equiv- 
alent to an express promise ; and as soon as the money came 
into the defendant's hands, he became bound to pay it over to 
the ]{laintiff, according to the principle which governed the 
decision in MMenomy fy Toumsend v. Ferrers, (3 Johns. 
Rep. 82.) 

There is no ground upon which the set-off can be allowed : 
that is a claim against Bowen fy Robins, with which the plain- 
[ * 282 ] tiff has no concern. Nor can the defendant complain of *any 
hardship in the case ; for he held this note against Bowen fy 
Robins, when he accepted the trust, and engaged to pay the 
money now in question to their order. This shows, conclu- 
sively, that he did not look in any manner to this fund as secu- 
rity, but trusted to the personal responsibility of the drawers 
and endorsers for payment. 

The opinion of the Court, accordingly, is, that the plaintiff 
is entitled to judgment 

Spencer, J. (dissenting.) The facts in this case, in my judg- 
ment, do not entitle the plaintiff to a recovery. The simple 
question is, whether a person, having money in his hands be- 
longing to another, is liable to a suit by a third person, to whom 
the person entitled to the nioney shall direct it to be 
«49 
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without any promise or agreement to pay the money to such albanv, 
third person. I have not been able to find a case, unless it be -^"s^*^* ^^i*- 
that of M*Kim v. Smith, in the Baltimore county Court, tried wmtom 
before Nicholson, Ch. J., (I HaWs Law Journal, 486.) which v. 

will warrant a recovery in this case. In Clifford v. Bern/y fi-^»««** 
(11 Mod, 241.) wages being due to A. from the East India 
Company, he ordered B. to receive the money and to pay it to 
C, to whom he was indebted ; C brought indebitatus assumpsit 
against B. Holt, Ch. J., held, that the action could not be 
noaintained by C This case is very briefly reported, but there 
can be no doubt that B. had received the money, and that 
when he was authorized to receive it, he received the direction 
to pay It to C In Surtees and others v. Hubbard, (4 Esp. Rep. 
203.) an action for money had and received was brought by 
the plaintiffs, as assignees of a ship, to recover the amount of 
freight: notice had been given of the assignment of the ship 
and freight to them ; the objection was taken, that it being a 
chose in action, the demand could not be assigned, so as to en- 
able the assignee to bring a suit in his own name : Lord Etlen^ 
borough nonsuited the plaintiff, saying that where a party, 
entitled to money, assigns over his interest to another, the 
mere act of assignment does not entitle the assignee to main- 
tain an action for it ; ^he debtor may refuse his assent ; he may 
have an account against the assignor^ and wish to have his set- 
off; bat if there be any thing like an assent on the part of the 
holder of the money, in that case this, which *is an equitable 
action, is maintainable. 

*In Fenner v. Meares, (2 Black. Rep. 1268.) the defendant [ • 283 ] 
had borrowed money of Cox on respondentia, and by an en- 
dorsement on the bonds, stipulated, in the most express terms, 
that if they were assigned, he held himself bound to pay the as- 
signee, without any deduction or abatement ; and on the return 
of the ship, and application by the assignee, the defendant de- 
sired time, and begged the assignee would not sue him. Two 
of the judges, Ch. J. De Grey, and Nares, J., held, that the plain- 
tiff was entitled to recover, without reference to the promise 
afterwards, on the ground, that these bonds were essentially ne- 
cessary to carry on the India trade, and that it would clog them, 
and be productive of inconvenience, if they were obliged to re- 
main in the hands of the first obligee ; and that the contract was 
devised to operate on subsequent assignments, and amounted to 
a declaration, that the money which had been borrowed should, 
on assignment, be no longer the money of A., but of B., his 
<ul>stitute. Blackstone, J., avoided giving any decisive opinbn 
on that point, but put the case on the subsequent promise. 

This case may, at first view, be supposed to favor the plain- 
ti^Ps right to maintain this suit ; but I think it very different from 
til J present case. The stipulation to pay to any assignee was 
as explicit as language could make it; and besides, it related to 
4 trade which poUcy required should be protected .4n<l encour- 
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ALBANY, sged; but this case met with discountenance from Lord Ken yon ^ 
August, 1815. ijj Johnson V. Collings, (i East, 104.) He declared he could not 
Wkstoh *^^ ^^ ^1**^ case ; and ne supposes that the result was, that the 
y. determination of the jury, having been made according to equity- 

Bakxxii. gnd good conscience, the Court would not disturb the verdict. 
All the Court, however, held, tijat a promise by a debtor to his 
creditor to accept a bill and pay it, was not an acceptance of a 
bill not then in esse. The plaintiff, in that case, was the en- 
dorser of the bill drawn on a promise by the debtor to accept it, 
and had added the money counts ; and, with respect to those 
counts, Lord Kenyan added, " If we were to suffer the plaintiff 
to recover on the general counts, we must say that a chose in 
action is assignable, a doctrine to which I never will subscribe." 
Grose, J., declared it would be of most dangerous consequence 
to relax the rule of law, to the extent contended for ; and that 
to permit the plaintiff to recover, would be making all chases in 
action assignable. 

The case of Israel v. Douglass and another, (I H, BL 239.) 
[ * 284 ] ^^^B decided on the ground that the debt, with the consent of 
the parties, was assigned to the plaintiff; and Gould, J., put it 
on the true footing. He says, '' If I pay money to you for 
another person, it is money had and received by you to his use ; 
but where is the real and substantial difference, whether I in 
^ fact pay money to you for a third person, or whether I give you 

an order to pay so much money, to which you expressly assent ?" 

Most of these cases came under the consideration of this 
Court, in Mljvers v. Mason, {10 Johns. Rep. 213.) Ch. J. Kent, 
in delivering the opinion of the Court, states the case as laid 
down by Beawes, with approbation : that the party making a 
promise to accept a bill to be drawn, is answerable in damages 
to the person to whom the promise is made ; and he adds, *' but 
such a promise is not assignable ; and it seems a little difRcult 
to understand how the endorser of a bill, subsequently drawn, 
can charge the drawer with acceptance, by virtue of such a pre- 
ceding promise, which is not of itself assignable, and is, strictly, 
no part of the negotiable contract ; " and he adds, he *' had met 
with no adjudged case, except it be that of M^ Kim znd Smith, in 
which it had been decided, that an endorser can avail himself of 
such a previous promise, as amounting to an acceptance under 
the law merchant, of a bill not then drawn." The case of 
At Kim and Smith is the opinion of a single judge, pronounced at 
the trial of the cause ; and, perhaps, the trick attempted to be 
practised by the defendants on the other creditors of Brown, 
had an insensible influence on the judge. 

Great stress was laid upon the defendant's agreement to hold 
the moneys he should receive on the policies, subject to the order 
of Bowen fy Robins : this amounted to no more than an agree- 
ment to hold himself responsible for what should be received ; 
but, at all events, it was no more than an agreement with Bowen 
^ Robins f to accept and pay their order - an agreement with 
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which the plaintiff has no concern. In the prcfent case, thp Albany, 
plaintiff gave no new credit to Borven fy Robins^ in consequencr -^^W^^ i^^*- 
of the defendant's agreement to hold the balance thfft mi^ht be bloodoood 
recovered on the policies, beyond the specific appropriations v. 

subject to the order of Bowen fy Robins. I believe whot wa» i^"* of tm 
stated by Mr. Gorman^ one of the special jury, on the trial ol Poor op Ja- 
Pierson v. Dunlop^ {Cowp, 672.) is true, that it is a *univeisal 
rule among merchants, that a mere engagement to the drawet 
of a bill is no engagement to the holder of it. 

The injustice of the principle contended for by the plaintiff 
is very manifest in this case, and it is one of the reasons assign 
ed by Lord EUenborough against such an action. The defend 
ant holds Bowen tf Robins^s note for two thousand three hun 
dred dollars, for goods sold to them two months before the as- 
signment of the policies ; and, by sustaining this suit, he will bo 
deprived of his set-off. 

On the ground, then, that the debt due from the defendant 
to Bowen fy Robins for the balance is not assignable, so as to 
enable the assignee to sue for it in bis own name; that the 
plaintiff has not given to Bowen fy Robins any new credit, on 
the faith of the defendant's agreement with them, and that the 
defendant has had no communication with, or made any prom- 
ise to, the plaintiff, I am decidedly of opinion, that the action 
b not sustainable, and that the defendant ought to have judgment. 

Platij J., not having heard the argument of the cause, gave 
DO opinion. 

Judgment for the plaintiff. 



Bloodgood, one of the Overseers of the Poor of Flushings 
against The Overseers of the Poor of Jamaica. 

IN ERROR, on certiorari^ from a justice's Court. wU^j^S^i 

The defendants in error sued the overseers of the poor of Court, mgiectt 
Flushing by a summons, in common form, against both of them, ^^^^^ ^ ^ 
(viz. Samuel if. Van fVyck and Daniel Bloodgood^) in a plea fim instimce, 
of debt for 25 dollars. The summons was returned personally ^ '^'y^Sin^ 
served upon both the defendants ; and on the return day they between the 
both appeared. S:^^™..^ 

takes isme, aod 

goes to trial on the merits, it it a waiver of all objection to the proeeM or pleadioj^. 

A ronstablo, who is an inhabitant of a town, and [Miys taxes to support the poor, is a competent wit- 

ap»^ in a suit brought by the overseen of that town against the overmen of another town, relative to the 

settlemenl of a pauper, (a) 



(a) Vid. Corwein v. KamtM, 11 Johm, Arp. 76. 
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ALBANY, *Tbe overseers of the poor of Jamaica then declared against 

Aqpiti, 1815. Daniel Bloodgood only, for the penalty of ii5 dollars, for re- 

BLooDflooD fusing to receive paupers upon a warrant of two justices of Ja^ 

V. maicOy according to the 1 1 th section of the act for the settle* 

MCRf OPTHK men t and relief of the poor, passed in April ^ 1801. (I U. L. 

Fooa OP Ja- by K, and it. p. 560.) {ai) The penalty is given, by that law, 

"^"^' against the overseers oi the city or town, or any or either of 

them so refusing ; and is to be applied towards the support of 

the poor of the other town. 

To this declaration, Daniel Bloodgood pleaded the general 
issue; and no furthcr< notice was taken, in any part of the pro- 
ceedings, of Van Wyckj the other defendant below. 

The proof applied to Bloodgood only^ and fully e.^^tablished 
the claim of the plaintiffs below. The justice, accordingly, 
gftve judgment against Bloodgood for 25 doUeu's, and the c«jsts« 
The exceptions taken to the justice's proceedings were, 
1st. The incongruity between the summons and the declara- 
tion ; the process being against two defendants, and the decla- 
radon against one of them only. 

2d. That the justice (notwithstanding an objection) admit- 
ted as a witness for the plaintiffs below, the constable of the 
town of Jamaica^ who removed the paupers, and who was '* an 
inhcdntant of that towrij paying taxes for the support of the poorJ*^ 

Per Curiam. The case of Day v. Wilber^ (2 Caines^s Rep. 
134.) and the uniform decisions since that time, have established 
the nile^ that if the defendant neglects to take his exception to 
the first process, but joins issue upon the declaration of the 
plaintiff, in the Court below, upon the merits, he is deemed to 
have waived all objection to the process, and the cause stands 
upon the same footing as though the parties had voluntarily 
joined issue, and gone to trial without process. 

Upon the 2d point, the decision in the case of Falls 8f Smith 
v. Belknapy (I Johns. jRep. 476.) is in point against the plaintiff 
in error. It is true, that the penalty, if recovered, is to be ap- 
plied for the support of the poor of the town in which the 
witness is liable to be taxed for that object ; but such an interest 
is too remote and contingent to exclude the witness. 



S46 



Judgment affirmed. 

(a) Vid. lILa, en, sec. 31. 
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ALBANY, 
Aognst, 1815. 

*AMORr and others against M'Greook. v. 

^ M'Greoor. 

This was a special action on the case for negligence in the Where Uie 
transportation of goods. The declaration contained two counts. a%w[trac?"M 

The first count stated, that the defendant, at the time of the immaterial, it is 
making of the promise therein mentioned, was the owner of a demurw""uiat 
ship, called the Indian Hunter^ then in the port of Liverpool^ the cootract is 
in Great Britain, and bound to New- Orleans; and that the 2S?'ofiu' biJJl 
}riaintiffs, on the twenty-first of July, 1812, at Liverpool \ng been made 
aforesaid, at the special instance of the defendant, caused to be PJ' J{j^ declare^ 
shipped on board the said ship, whereof James L. Stevefis was tion. 
master, divers goods, wares, and merchandise, to wit, nine trunks conSic?tocoo* 
and one bale of merchandise, and 127 crates of earthenware, in vey go<Kit from 
good order and condition, of the value of 15,000 dollars, to be to'^^ibe^jrf 
taken care of, and safely and securely carried and conveyed by state*, entered 
the defendant to New- Orleans, and there to be safely and se- |SSt^"iS'* of 
corely ddivered, in the like good order and well conditioned, war between 
all and every the dangers and accidents of the seas, and navi- }rijj^il"in^"t 
gation of whatsoever nature and kind excepted ; and in con- Qttmre. (a) 
sideration thereof, and of certain freight, the defendant under- 
took to take care of, and securely carry and convey, and deliver the 
goods, the dangers and accidents of the seas and navigation ex- 
cepted. And although a reasonable time for carrying and de- 
livering the said goods had elapsed, yet that the defendant, not * 
regarding Jiis duty nor his said undertaking, but contriving, 
dLc, did not, nor would take care of, and safely and securely 
carry and convey the goods to New-Orleans, and there safely 
and securely deliver them to the plaintiff, and although no dan- 
gers and accidents of the seas and navigation did prevent him ; 
but that, on the contrary, the defendant so fraudulently, negli- 
gently, and carelessly behaved and conducted himself with re- 
spect to the goods, that by and through the mere fraucT, care- 
lessness, negligence, and improper conduct of the defendant 
and his agents, in that behalf, the goods became and were totally 
lost to the plaintiffs. 

The second count stated the delivery of the goods to the 
defendant, at his request, in good order and well conditioned, 
*on the said 2ist of July, 1812, to be taken care of, and safely r • Si88] 
and securely carried and conveyed, by the defendant, in and 
on board of a certain other ship or vessel, from Liverpool to 
New- Orleans, there to be safely and securely delivered for the 
plaintiffs, for a certain freight and reward, and that the defend- 
ant undertook to take due and proper care of the same whilst 
he had the care and custody thereof, for the purpose aforesaid ; 

('0 VM, Griswold v. Waddinglom, 16 Johu, JUp. 438. Amory v. IfOregor, 15 

/'•'(«*. Rep. '21. 

S47 



M'Grbmr. 



S88 . CA6£S L\ THE SUPREME COURT 

ALBAPTY. and that, although the defendant had and received the goods, 

^]J5!!j^JiI^ y®^ ^^^^9 oot regarding, &c., but contriving, &c., whilst he had 

Amoet ^^^ ^^^^ ^^^ custody of the goods, took so little, and such ba 

v.^^^ care of the goods, that by and through his mere carelessness 

and negligence, they became and were wholly lost to the 

plaintiffs. 

To this declaration there was a general demurrer, and joinder 
in demurrer. 

Colderif in support of the demurrer. 

D« B, Ogden, contra. 

The case was argued not only on the point of pleading, as to 
the materiality of the da)/, or time of making the contract laid 
in the declaration, but on the merits, as to the illegality of the 
contract ; but the Court having been decided on the first ground 
only, it is unnecessary to state the arguments of counsel. As to 
the first point, the following cases were cited: Cheetham v. 
Leunt, (3 Johm. Rep. 42.) Waring v. Yat€$, (10 JoAju. Rep. 
119.) Vail ▼. Ltwii fy Livingstanf (4 Johns. Rep. 4bO.) 

Per Curiam. This case comes before the Court on a general 
demurrer to the declaration. And the ground upon \^hich it 
has been attempted to support the demurrer is, that the day 
laid in the declaration is during the existence of hostilities bc^ 
tween this country and Great Btitain; and that, of course, the 
contract set forth in the declaration is void, being contrary to 
the laws of the United States. Without giving any opinion upon 
the validity of the contract, if, in point of fact, it was made at 
the time laid in the declaration, it is sufficient, in this case to 
say, that the day being immaterial, the plaintiff would n t be 
obliged to prove the contract to have been made on the day 
laid. Nothing appears on the face of the declaration, showing ^ 
[ * 289 ] *the c6ntract to be illegal or void. I And it is a general rule, / 
that a party cannot demur, unless i\ie objection appears on the I 
• face of the pleadings. And so are all the cases referred to, 
and relied upon, by the defendant's counsel. In Cheetham v. 
Lewis, (3 Johns, ctep. 42.) and Waring v. Yates, (10 Johns. 
Rep. 119.) it appears, from the declaration, when the suit was 
commenced, and that the cause of action arose afterwards. The 
plaintiff must, therefore, have judgment, with leave to the de- 
fendant, however, to plead to the declaration. 

Judgment for the plaintiff. 
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ALBANY, 

Aogutt, 1815. 

n % T^ . m TT Tfc EXKCUTOR 

Sausbdrt's Executor against Thu Heirs of Philips, of salisburv 

Thk ilsiRi 

JUDGMENT had been given against the plaintiff, on de- of Philips. 
loarrer to his declaration ; (see 10 Johns, Rep. 57.) and the ^^J"*^"*?" 
question now submitted to the Court was, whether he was lia- ^ven'^a^aiiis^ 

bie for costs. ^ »^ cxecmor or 

adminiislrator, 
plaintUr, be 

Per Curiam. This case cannot be distinguished from that of ^mi pay coats. 
the Administrators of Kellogg v. f¥ilcox, (2 Johns. Rep. 377.) ^*' 
where it is expressly decided, that if judgment on demurrer be 
gi?eo against executors or administrators, plaintiffs, they must pay 
costs. The correctness of this decision is now called in question ; 
but a little examination will show, that it is well founded. It 
IKoessarily arises out of the construction to be given to the 12th 
section of our act, relative to costs; (1 N.R. L. 346.) (6) the 
terms of which are as broad as language can make it. It con^ 
tains nothing that could give color to an exception, as to ex- 
ecutors and administrators. The decisions in the English Courts 
will not apply, by reason of the different phraseology in our 
statutes. Under the 2d section of our act, executors and ad- 
miDistrators, plaintiffs, when nonsuited, or a verdict obtained 
against them, would be liable to costs, were it not for the ex- 
press exception in their favor, (c) This exception does not ex- 
tend to the 12th section, which relates to costs on demurrer. 

The English statute, (23 Hen. VIII. chap. 15. sec. 1.) 
which gives *costs against a plaintiff, in case he is nonsuited, or [ * S90 ] 
a verdict passes against him, contains no express exception in 
favor of executors and administrators ; but they are exempted 
by an equitable construction of the statute, which would seem 
to be confined to cases where the contract, upon which the suit 
was brought, was made with the plaintiff; and, according to 
the early cases, the construction of this statute was, that if the 
contract be not made with the executor or administrator, but 
with the testator or intestate whom they represent, then it was 
not considered an action upon a contract supposed to be made 
with the plaintiff, or any other person, in the language of the act, 
and so did not apply to executors or administrators. (2 B. fy 
Pul. 255.) 

The proviso to the statute, (8 & 9 fViUiam III.) which re- 
lates to costs on demurrer, extends the same equitable construc- 
tion in favor of executors and administrators which had been 
given to the statute 23 Hen. 'VIIL Neither the second nor 12th 
section of our act appears to have any reference, like the En- 
glish statutes, to the immediate parties to the contract^ upon 

f (a) Vid. Chnmbin ▼. Speneer, 4 Cow. Rep. 050 

^ \b) But tec 2 /L £r. 615, 616. 

(c) Vid. Marat v. ifiCoy, Id. 561. 
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ALBANY, which the action is founded, but applies to the action generally. 
^^^J^ The 12th section declares, that if any person shall prosecute 

jACKfov ^^V <w^^*ow wherein, upon demurrer,' judgment shall be given 
ir. against the plaintiff, the defendant shall recover costs. If, un- 

Ratitm. jgj, ^jjg 2d section of our act, executors and administrators, plain- 
tiffs, would be liable to costs when nonsuited, or a verdict obtained 
against them, were it not for the express exception in their favor, 
it would seem to follow as a necessary consequence, that, under 
the 12th section, which contaiiih no such exception, they must 
pay costs where the judgment is against them upon demurrer. 

The decisions in the English Courts are not all reconcilable : 
and whether the exposition of their statutes, above suggested, be 
sound or not, is unnecessary to say. It is sufficient for us, that 
our act contains no words that will admit of any such equitable 
construction, and is too plain and explicit to allow any excep- 
tion in favor of executors and administrators. The defendant 
must, accordingly, have judgment for costs. 



[* 291 ] *JoHN Jackson against William Ratner. 

A promise to IN ERROR, ou Certiorari, to a justice's Court. Michael 
Sr^a \hW6 p^^- *ff^cksony son of the plaintiff in error, gave his promissory note 
son musi be in to Somuel Edson, OT ordcr, which was endorsed by Edson to 

iK mRde. on a Rayncr sued Michael Jackson, by warrant, upon the note ; 
silSraiilin. ^^' *"^* whcn the coustable was about to serve the warrant, John 
Where A, Jackson, the defendant below, told the constable '^not to serve 
sorvmAeTB^ it, for he, the defendant below, would pay the debt, if an honest 
mid c. loiij B. one." Upon which the plaintiff below expressed his satisfac- 
that he had ^ j withdrew that suit. 

taken an assmi- "''»•>«*•**• »t»i.ii«i%/»t uB«.t. oub*. 

of A,'» Soon afterwards, the defendant below saw the constable 



inent 



moa"**Vo Mv 8g^"> *"*d requested him to tell Rayner, the plaintiff below, 

his debts, and " to givc himsclf uo further trouble about it, for he would pay 

deTi*^ t^o*^\?m ^he debt; as he had taken his son MichaePs property, and 

ftom A., it was meant to pay his honest debts." 

proinis!!*'oV c! ^^^^ ^^^^ ^^ f^*" ^^® amount of that note ; and there being 
\«-as within the no uote, in writing, of the new promise, the defendant below 
fiuud?. (a) ^^ relied on the statute of frauds, and objected to the parol proof 

above stated. 

The justice overruled the objection, and gave judgment for 

the plaintiff below. 

(a) Vid. Farly v. Clweland, 4 Cotoen, 432 S. C. in error, 9 Cawen, 639. 
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Per Curiam. The iair construction of the parol proof, in Albany, 
this case, is, that the defendant below had received an assign- ^"8^'*' >^i^- 
ment of his son's property, in trust, for the payment of his son's ^^^ pboplb 
debts ; and, from that fund, he promised to pay the debt now ^ v. 
in question. He is to be regarded as a trustee for the creditors 
of his son ; and his absolute promise to this creditor, is evidence 
that the fund was adequate. But the original debt of the son 
va$ still subsisting ; and, according to the decision in the case 
dSmpson v. Patten^ (4 Johns. lUp. 422.) and the authorities 
there cited, it seems well settled, that a promise to pay the debt 
of a third person must be in writing, notwithstanding it is made 
OQ a safficient consideration. 

The judgment must, therefore, be reversed. 



*The People against Johnson. [ * 292 ] 

THE defendant was indicted at the General Sessions of the A penon who 
Pence, fot the city and county of New- York, under the act 2Sder"*pfetoS^ 
(less. 36. c. 29. s. 13. R. L. 410.) (b) for obtaining goods by that be lived 
f^fretences. ^^^^.^^^ -- 

The indictment charged that the defendant pretended to one A, B., who sent 
Alfred Nash, that he lived with, and was employed by one !i3icub£*'"fbJ 
Jacob Tier^ (TVer being well known to Nash,) and that he was obtaining goods 
lent by Tier to Nash, for a pair of shoes, in the name of Tier, ^^^ JJ^ 
bj which pretences he obtained from Nash one pair of shoes, thestaW^sess. 
oftbe valne of one dollar, of the goods and chattels of Nash, ^'^^ ^' * 
^th intent to cheat and defraud htm, Nash, of the same ; 
vhereas, the defendant did not live with, nor was employed by 
T^r^ nor had been sent by him for the shoes, or any shoes 
whatever, in the name of Tier. 

The jury found the facts stated in the indictment to be true, 
Bobject to the opinion of the Court whether the offence was 
indictable. The Court below were of opinion that it was in- 
dictable under the statute, but wished to have the question set- 
tled by an opinion of this Court, and, in the mean time, sus- 
pended judgment. 

The case was submitted to the Court without argument. 

Thompson, Ch. J., delivered the opinion of the Court. The 
statute (1 N. R. L. 410.) (c) declares, that if any person shall, 
bowingly and designedly, by false pretence, obtain any money, 

(a) Vid. PtopU V. Ift/Zer. U /oftfw. Rep» 37] . LambeH v. T%e People, 9 C<men, 578. 
lb) 2 R. k 677.) (c) 2 J7. 8. 677.) 
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ALBANY, goods, or chattels, &c, with intent to cheat or defraud any 
August, 1815. person, he shall be punished, &c. This is a transcript of the 
^*^!^^^' English statute, (30 Geo. II. ch. 24.) which, according to the 
V. English decisions, has been considered as extending the com- 

Williams, q^^q |^^ c^ence of cheating, and as introducing a new rule of* 
law. The common law extended to cheats, effected by means 
of any false token, having the semblance of public authority, 
or in any manner touching the public interest. And this was 
the principle adopted by this Court in the case of The Peaple 
[ * 293 ] ▼. Babcocky (7 Johns. *Rep. 201 .) which was an indictment at 
common law. The statute (33 Hen. VIII. ch. 1 .) extended the 
common law rule, but still required some fdse token to be used. 
But this beinff found too limited to prevent the evil intended, 
the statute of Geo. II. was passed, which adopted the more 
general terms of false pretences ; and which has been consid- 
ered, in England, as extending to every case where a party has 
M>tained money or goods, by falsely representing himself to be in 
a situation in which he was not, or by falsely representing any 
occurrence that had not happened, to which persons of ordi- 
nary caution might give credit. (3 Term Rep. 98.) The in- 
gredients of the offence are, obtaining the goods by false pre- 
tences, and with an intent to defraud. In this case there was 
a false pretence, and <Hie, too, very naturally calculated to de- 
ceive and impose upon the seller, and that pretence was false. 
If the false pretence created the credit, it has been considered 
as bringing the case within the statute. (2 East^s C. L. 630.) 
That the credit in this case was obtained by means of the false 
pretence cannot be doubted. According to these principles, 
therefore, which appear to be fully warranted by the words of 
the statute, the case before us clearly falls within it, the jury 
having found the facts stated in the indictment to be true. 
We are accordingly of opinion, that judgment ought to be pro- 
nounced upon the prisoner in the Court bdow. 



M'Gahat against Williams. 

herUi^aJd"^! IN ERROR, on certioran, to a justice's Court. 

ihougii vniunta. WiUiams brought an action against ATGahay, in the Courf 

om' "uffidpm below> f^^ ^^^ *>o«^d and lodging of MGahay's wife. The 
cause, and af- causc was tried bcforc a jury. 

terwards ofTers * 

to relyrn to him, 

liif liRbility for necessaries flirnished to her, is thcrrhy revived. 

And if application is made to the husband by a tb^rd person, on behalf of the wife, to receive her, aoc 
he, without questioning the authority of ihc person appi viu^, puts his refusal on some other ground, it wifl 
be taatamouat to a personal appUeation by the wife oenelf. 
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The marriage of MGahatf, the defendant below, with Elea- Albany. 
nor, his wife, was admitted ; and it appeared from the evidence A"?us!, 1815. 
returned, that the defendant and his wife had Uved separate for m'Gahat 
iboat twelve years ; during which time she had supported her- v. 

self *until she was no longer able to do so. Before she left Williams 
her husband, she had borne him a child ; and it was proved [ * 2^4 I 
that she was a woman of unblemished reputation : but no abuse 
or misconduct, on the part of the defendant, was shown. 

Harris^ a witness on the part of the plaintiff, testified, that 
after the separation, he called, at the instance and request of 
Eleanory on the defendant, more than twenty times, to request 
him to let Eleanor return to him ; but he absolutely refused to 
let her come, saying, that she had played him a trick ; that she 
liad left him with one young child, and if he took her back 
again she might stay till they had more, and then leave him 
with four or five. 

MCutchen^ also, a witness for the plaintiff, testified, thai 
about a year ago, he went with Eleanor to the defendant, and 
that she told him, that she was come to ask a maintenance from 
him, as she was unable to support herself any longer ; but he 
said that she must seek her remedy. The witness did not re-* 
collect that she offered to come back, or that she wanted to live 
with him, or asked to see her child. 

Beisty Livingsiony on the part of the defendant, testified, that 
she bad been the intimate friend of Eleanor^ and that she was 
requested, about twelve years ago, by Eleanor, and Eleanor's 
bther, to go with her to the defendant for her clothes, for that 
she would not live with him any longer, and was going to leave 
turn: when they came to the defendant, Elemwr told him, 
that she found that they could live no longer together, and that, 
therefore, she was going to leave him, and wanted her clothes. 
The defendant asked her if she would take care of the child, 
but she said " no ; " but that the witness would nurse and take 
care of it. The defendant told her, that they had lived together 
better, or that she had made him a better wife, the last three 
months than ever, and that, if they continued to live together, 
he did not doubt but that they should do very well ; and added, 
that he told her when she was going to her father's yesterday, 
that be or they would make some difficulty ; but on her saying, 
that they could live no longer together, he told her that she 
might take nil the clothes that she could call her own. She then 
look her clothes, and left him, and left the child with him. The 
witness, on being cross-examined, said, that the defendant did 
not urge his wife to stay ; that she believed it impossible for 
her to live with him; that her father was about to move 
*away, and that she wished to ^o and see him before he went, [ * 905 J 
but that her husband was unwiTiing to let her go, saying that ^ 

he would make some difficulty between them ; but that she 
insisted upon going, and did go; which gave rise to the 
separation. 
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ALBANY, This 18 all the evidence that it appears necessary to dv\- 11 
^^;^::^^J!^ The jury found a verdict for the plaintiff for four dolla ^ ., 
M'Gahaf eighty-seven cents^ on which the justice gave judgment. 

*•. 

Williams. jp^j, for the plaintiff in error, contended, that the wife having 

voluntarily abandoned her husband, and continued absent from 

him for twelve years, he was not, now, bound to maintain her, 

though she offered to return ; and he relied on the case of 

1 1 ^w*. iw. Mawy v. Scoitff the doctrine there laid down being, as lie said, 

CJ. \y, 1 Ola. !• .1 • • • 

129. s. c. 1 directly m pomt 

Kth. 69. 482. 
SCI Lev 4. 

s. ci. 1 Bae, RosSy coutra, insisted, that though a wife voluntarily leaves 

ed^'^'b^^GirlSn ^^ husband, yet, if she offers to return again, and he refuses to 

See, ^ also, receive her, he is, from that time, liable to pay for necessaries 

ATG^*** ii* ''^''o^'^®^ ^^^' '^his case is different from the former one 

Joh$u,^,Viu brought by M'Cutchen against the same defendant. The offer 

to return here is fully proved, and though the offer was 

made through a friend, yet the defendant made no objection 

to her not applying in person. He cited 12 Mod. 244. 2 

Str. 1214. 1 Esp. N. P. Cases, 441. 8 Johns. Rep. 72. 

Baker v. Barney^ 

Per Curiam. This case comes before the Court on a ceriio* 
rari to a justice's Court. The suit in the Court below was for 
necessaries furnished MGahay's wife. There was some con- 
troversy as to the marriage ; but that ground was finally 
abandoned by the defendant below, and the marriage admitted ; 
and the only question was, as to the liability of M!Gahay to 
maintain his wife. In the case of M Cuichen against the same 
defendant, (11 Johns. Rep. 281.) we adopted this principle: 
That if a woman leaves her husband, and lives separately from 
him, he is not liable to her contracts for necessaries, although 
the person giving credit to her does not know of th^ elope- 
ment ; but if she offers to return, and her husband refuses to 
receive her, his liability to her contracts for necessaries revives 
from that time. If a husband turns away his wife, he gives 
her a credit wherever she goes, and must pay for necessaries 
^ * 296 ] furnished her. Applying *these principles to the facts stated 
in the return, in this case, the liability of the defendant below 
for the maintenance of his wife is revived. Although she ap- 
pears to have left him voluntarily, and without any sufficient 
cause, yet she has repeatedly offered to return. Harris, in his 
testimony, states, that shortly after the separation, he, at the 
request of the defendant's wife, went to him more than twenty 
times, and requested him toletliis wife return, which he utterly 
g refused. He did not pretend to question the authority of 

the witness, or that he came at the instance of his wife, 
but put his refusal upon a totally different ground. It must, 
therefore, be deemed equivalent to a personal application 
by the wife herself, and a denial by her husband to permit 
8^ 
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her to return ; which brings the case precisely within the Albany. 
principle adopted in the former decision. The judgment of ^^^^!^^^J^ 
the Court below must^ accordingly, be affirmed. ^^^j, 



Judgment affirmed. 



V. 
GlLLXT. 



Reed against Gillet. 

IN ERROR, on cefdorari^ to a justice's Court Where.onthe 

On the 5th of June, 1813, Gillet sued Reed, by summons, "^^^^^^^ 
which was returned, served by copy. justice, served 

A warrant was then issued, at the return of which the plain- ^SSS'^'^dTOs 
tiff declared in debt, on a judgment recovered before tViUiam noi appear, the 
Parkez, on the 3d of ApHl, 1813, alleging that he could not iui'^r^S-'/Jjr!' 
prosecute said judgment to execution, because Parkes had In an action 
been removed from office. The defendant pleaded, that judg- j^udij^ij ^JJ a 
ment should have been rendered against him upon the sum- ^ud\ice*s Court, 
moDs, and that a warrant ought not to have been issued ; and J|^* "^J, °^^ 
that the plaintiff had produced no evidence that Parkes was that the person 
even a justice of the peace. These objections were overruled, foj^io*^ ^e 
fVUliam Parkes then stated, not on oath, but' without *any r * 297 1 
objection being made, that the record produced in Court was jndipeDt was 
the original record of the judgment recovered before him, the maSsSatT^or 
amount of which had never been paid to him ; and the defend- that he bad not 
ant admitted, in open Court, that be had never paid any pwirt STaiThe^'uSi 
of the judgment. Upon this the Court below gave judgment the judrmeut 
for the plaintiff, for 18 dollars, 80 cents damages, and 2 dollars, J^ inSrJ^: 
96 cents costs. The justice, in his return, assigned as one ordoftbejodg*- 
reason for his judgment, that he knew Parkes acted as a jus- K^the'tSiSIli 
tice as late as the 1st of April then last, and that his superse- ny of the ja»- 
deas was dated on the 9th of April ; but added, that he ren- SSfb^} an?^t 
dered judgment principally from the defendant's confession. jectioR bein^ 

Per Cicrtom. This judgment must be affirmed. The de- fieient. 
fendant below not having appeared upon the service of a copy 
of the summons, it was regular in the justice to issue a war- 
rant; and to have given judgment without issuing another 
tommons, or a warrant, would have been erroneous. Nor is 
there any weight in the other objection, although the justice 
may; not have assigned a good reason for overruling it. The 
objection was not that Justice Parkes had not been superseded, 
bat that he was not a magistrate when he rendered the judg- 
ment, upon which the present suit was founded. The judg- 
ment was proved by the magistrate before whom it was ob- 
tained, in a manner not objected to, and which was equivalent 
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ALBANY, to an admission of the judgment. This was, at least, prima 

AuKusi, 18J5. j-^^^ evidence of the authority of Parkes to render such judg- 

WooDiN ment ; Ai^d it would not be necessary, upon an action founded 

V. on that judgment, which remained in full force, to show that 

the person before whom it was obtained was a magistrate. 

Judgment affirmed, (a) 

(a) Vide Wilcox v. Smith, 5 WettdelTs Rep, 231. Smiih v. Mumford, 9 Coie, Rep. 
26. Jaekton v. Jonee, Und. 182. 



HooruT. 



[•298] *WooDiN against Hoofot. 

Where ihe IN ERROR, on Certiorari to a justice's Court. 

Whole evideoce — 



IS not 



retunied Hoofut sucd fVoodiu before the justice, and declared upon a 
by the justice, promissory note, dated tlie 2d July, 1811, for 19 dollars, 75 
judgmeni^'^'had ccuts, With interest. Upon the trial, the defendant admitted 
been obtained the making of the note, but alleged it was not for a good 
rv nofeTwhfch Consideration. The justice, in his return, stated, that a 
ibe defendant part Only of the testimony was taken down in writing and 
fo/fgo^co^^ returned. This evidence appeared to consist principally of 
wJeration, and admissions made by the parties, which went to show that 
lairiy^submitied ^he note was given for fees and services rendered by the plain- 
to ihcjary, who tiff^ as deputy sheriff^ upon an execution in his hands, in iavor 
iSaifiUfi;^'^ the of Hcrrick, against fVoodin, The cause was fairly stated, and 
Court will not submitted by the justice to the jury, who tried the cause, and 
judgmeat, a verdict was found for the plaintiff, for the amount of the note 
though, from gnj interest. 

the evidenee re- 
turned, there U 

some reason ta p^j- Curiam, The wholc of the testimony not being returned, 
larmr^un wai it is difficult to say whether substantial justice has been done oi 
included in ^he not. There is some reason to believe that there was included 
^ven^for fees in the uotc, a greater sum than the law would warrant. The 
and services as notc, however, appears to have been given after a settlement 
thsn^as war- of the suit with the plaintiff's attorney, and so not open to the 
ranted by law. suspicion that it was obtained under the pressure of the execu- 
tion. « And, besides, there is evidence, showing that some extra 
services were rendered, for which the deputy might fairly have 
been entitled to compensation ; and the question being proper 
for the determination of a jury, and it having been fairly sub- 
mitted to them, the judgment must be affirmed. 

Judgment affirmed. 
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ALBANV, 

Angiut, 1816« 

, CLBMSMTf 

*Clem£NT8 against Benjamin and another. „ v. 

^ Bekjamiit. 

IN ERROR, on certiorari, to a justice's Court. A justiee, in 

The certiorari^ in this case, was brought to reverse a judg- him)"maiJ*^S^ 
meot of nonsuit The return did not set forth what tlie suit the pjainfff, 
evidence before the justice was; but merely that after the Mki!^,tLt«l! 
plaintiff had closed the testimony on his part, and before umony offered 
the defendants had entered upon their defence, the plaintiff mp'^£^a^ 
was nonsuited. t>«o* («) 

On a retom 
to 9k eerHorarij 

Per Curiam. There can be no doubt, but that it is within the error com- 
the province of a justice to nonsuit a plaintiff, when, in his to^'^peaTaf- 
opinion, the testimony offered does not support the action. firmaUveiy,oth- 
And if, upon the return to a certiorari, the evidence offered ^'ioI'^^'jcmI 
would, in the opinion of this Court, have supported the action, ^^^'^ ^ p^ 
or was proper for the consideration of the jury, the judgment ^na, ,^^ 
of nonsuit will be reversed. But the evidence not being . V ,|^^^°™ 
returned in this case, we cannot say how far it supported the defecSveT^iia 
action. If the return was imperfect, it was the duty of the piajatiff in error 
plaintiff in error to have procured a further return to be made, ^^a ^fiaJSwr 
We have repeatedly said, that the error complained of ought '^f^' . 
to appear affirmatively, otherwise, we are to presume the urs wiiuMs it 
jodirment cj>rrect. '» p^ 5*^?^ 

The justice acted corre<^y in setting aside the imperfect um cause is ad^ 
aoi unfinished examination of the ptaintifTs witness. After ]<>«'»«<' ^ >«- 
the aijournment, for the purpose of his recovering from his Sciuess^ it !• 
io Itsposition, it was the plaintiff's duty to have him again in ||ie, dunr oT Uie 
Court, or Bss'gn some reason why he was not there. It was SuceOiewUMM 
the right of the defendant to cross-examine him ; and he had ^^ ^^a^ 
aright to presume that the plaintiff would have him in Court sene ^"^ reason 
for that purpose. HSJisi^iw 

Judgment affirmed* otherwise, the 

justiee may re* 

ject the evi- 

dence giren oa hit unfhusbed etamintlioa 

{a} Stuart v. Simpton, I WtmidPt R^, SIS, 
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800* CASES IN THE SUPREME CX>URT 

ALBANY, 

Augiuty 1815. 

Cairn Ks aiio 

Lord ^CaIRNES AND LoRD Ogoinst BlEECKER. 

Blkeckir. 

It teewu, that THIS was an action of trovery tried at the New- York sittings, 
2^'iruThIIrii'^l'o ^^^f^re Mr. Justice Fan Ness, the 5th April last, 
deliver goods to The plain titfs produced in evidence the following receipt of 
2ii***'"te?Sr°' the deiendanU: "Received in store, Albany^ 18th May, Ibll, 
suiiSciem tecu- from on board the sloop Diana, John Gager, one box, and one 

mlLni'a^ihU ^^ ^^ ^""^ g^^*> marked M. GUkt, subject to the order of 
a^nt' delivers Mcssrs. Caimes (^ Lord, New- York. B. fy J. R, Bleecker,'* 

d^*^*'idSl '^**® ^*'"® ^^ ^^ goods, in May, 1811, was admitted to be 
sv^SrtM/securi- seven hundred and ninety-five dollars and thirty-two cents. 

iw'''!5^Mt"lKl 0° ^^^ ^^^ ^%» 1811, the defendants wrote to the plain- 
agent for the tiffs, as follows : " Captain John Gager has put into store a 
^uper remedy ^^ *°^ small bale of goods, marked AX ^HUety for which we 
» an oetion oh have givcu him a receipt, as holding them subject to your 
whereanaL^t^ Order. Mr. GilUt has drawn on us, in your favor, for the 
oD the I8ih Jtf' amount of goods said to be contained therein ; but, not being 
pnaciM?*** by ^^tithorized by you so to do, we have not accepted them, but 
tetter, ot what shall retain the goods, to be disposed of as you may direct. 
^1a ^!tl ..«?.?!! It is by the desire of Mr. Gillet we have written to you on this 

and the nature •' .- i»i««i'i i 

and amount of subjcct ; and, also, to inform you of his wish to have the 
had**^rec«ved 8*^^ '^^^ ^u our hands. Until he shall make you remittancai 
on the delivery in ashes, to an amount to make you feel satisfied to let him 
fL*^L ?2?i!' take them. We believe he has written himself, in regard to 

and the pnnci- , , . , l n •. • • . ® . if 

pal did not an- the busincss, and we shall wait your instructions how to act. 

inilf Ih^ *»th ^" ^^^ *^^ ^^ ^^y^ ^^® plaintiffs wrote to the defendants, 
Otrro6er follow- Stating ihc sale of the goods to Gillet, for drafts on the defend- 
befd to'wnount *^"^» which GilUt informed them had not been accepted, but 
to an acqutes- that the goods remained in the hands of the defendants, subject 
probUon of X *^ ^^^ order of the plaintiffs : and that he should, on his return 
agent's con- home, immediately place in the hands of the defendants a quan- 
^Whereaprin- ^'^X ^^ pot-ashes, as security for the claim of the plaintiffs; 
ctpai is inform- and they add, in their letter, '^believing Mr. Gillet' s intentions 
of w^at*b?ha8 ^®'"® co'Tcct, and that his disappointment would be great, we 
done, the prin- have to request you to receive, "agreeable to Mr. GiUet^s prop- 
prMs "T dis^ osition, property amply sufficient to secure our claim, which 
[ * 301 1 ^^ti will dispose of, and pay over to us, when sold, the amount 
satisfaction in of the drafts before mentioned; and as soon as property is 
time ^ih^mise* p'^cod in your hands, agreeable to the conditions above, you 
his assent to his wiU plcasc deliver the goods. Please to write us, if the satis- 
Jff'be JJi! factory security is received." On the 16th July, 1811: the 
sumed. (b) plaintiffs again wrote to the defendants, mentioning their last 
letter, and say, '^ Please inform us whether the security is 

{j) Vide Sarfeant r. Blunt, 16 Jchru, Rep. 74. 

(*) Vide Mactier v. Frith, 6 Wemleir$ Rep. 105. Viamu v. Barclay, 3 Cow. Rtp. 
281. Rauiter v. RouiUr, 8 WmdeWt Rep, 48i. 
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received, and the goods delivered, by the first convenient ALBANY, 
opportunity." ^^^S^^^;J^ 

On the 18th July^ the defendants wrote to the plaintiffs &s*^^^„j,^g ^^^ 
follows : " Mr. Gillet^ some time last week, wrote us that he Lori> 
would, in a few weeks, send about seven tons of ashes, which blkkgker. 
we could (if we thought proper) ship to New-York, to be de- 
livered to you, subject to his order. We have now put on 
board the sloop Cornelia, Captain Staais, twenty-six casks of 
ashes, which we have directed him to sen^ to an inspector's 
store, and deliver the bills to you, which you will have the 
goodness to receipt for, subject to Mr. GiUei*s direction. It is 
probable, at the next trip of the sloop, we may have more to 
ship you for Mr. Gillet, We send these now, in case he should 
require them to be shipped before the sloop goes down again, 
say the next month. You will, of course, not dispose of the 
ashes until you receive Mr. GilleVs orders," — " P. S. we sent 
the last package of your goods, yesterday, to Mr. Gil'et" 

In a letter of the plaintiffs to the defendants, dated the 29th 
October y 1811, they say, ''Be pleased to inform us, if any 
directions have been given you relative to the ashes held by 
us, for account of Mr. Martin Gilkt ; and, also, what other 
property he placed in your hands, when he took the last 
of the goods." They also state, that if the ashes they had re- 
ceived were then sold, at the then prices, they would fall ^ 
&r short of their demand. On the first November, the defend- 
ants, in answer, wrote to the plaintiffs that they had received 
no communication from Mr. Gi/let since the summer months ; 
that they had been informed that Mr. Gillet had gone to Bal- 
ti/nore ; that no more ashes, or other property, had been left by 
him with them ; and they promise to make further inquiries as 
to the circumstances, &c. of Mr. Gillet, and inform the plain- 
tiffs. On the 12th February, 1812, the plaintiff's attorney 
wrote to the defendants, informing them, that the^ plaintiifs 
held them responsible for the value of the goods left in their 
hands ; that ashes would then sell to advantage, and suggesting, 
for their consideration, the ^propriety of giving orders to the [ * 302 ] 
pliintiffs to sell the ashes, and appropriate the proceeds towards 
the payment of their claim on the defendants. This letter was 
not answered by the defendants, and, on the dd of August, 
Id 12, a formal demand was made, on behalf of the plaintiffs, 
on the defendants, for the goods placed in their hands, and 
which they refused to deliver. 

The receipt of the plaintiffs to the defendants, for the ashes, 
was dated the 27th of July, 1811, for ''twenty-six barrels of 
pot-ashes, and one barrel of caustic, as per bill of J. H. Bogert, 
which are held by us for account of M. Gillet,'^ The ashes re* 
mained in the store of Bogert, the inspector, until December, 
1813, when he sold them, according to the directions of the 
statute, and paid the proceeds into the hands of the state 
treasurer 
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ALBANY, A witness for the defendants, a cl^rk in their store, testified, 
^^^JJI^VJ^J^ that the captain of the sloop who brought the goods for GiUet, 
"^.AiRRKs AMD offered to deliver them to the defendants, on their accepting 
Lord two drafts drawn on them by Gillet, each for three hundred 
BiJExcKSR. ^^^ ninety-seven dollars and sixty-six cents, one at four months, 
and the other at eight months, which the defendants refused to 
accept ; but observed, that they had some ashes of GiLet*s in 
store, and that they would receive the goods on storage, and 
retain them until they should receive sufficient ashes from him 
to pay the amount of the drafts, for which they would not make 
themselves liable. The goods were then delivered to the de- 
fendants, who gave the receipt for them above mentioned. The 
witness stated, that Gillet made frequent applications to the de- 
fendants for the goods, but they refused to deliver them, until 
they had received a sufficient quantity of ashes to secure the 
amount of the drafts; and that, on the 18th of Jfc/y, 1811^ 
having received a sufficient quantity of ashes to secure the 
amount, they delivered the goods to Gillety and sent the ashes 
to the plaintiffs. 

It appeared, diat the price of ashes in New- YorJc, in July and 

August y 18 11, was ninety-five dollars per ton ; and in October 

and Navembery of the same year, eighty dollars per ton. The 

amount for which they were soM by the inspector, was five 

^ hundred and eighty-three dollars and forty-two cents. 

A verdict was taken for the plaintiffs, for nine hundred and 
eighty-nine dollars and twenty-three cents, subjecc to the opin- 
ion of the Court, on the case above stated. 

[ * 303 1 ^ShsBOUj for the plaintiffs. The goods of the plaintiffs were 

deposited with the defendants to be delivered to Mr. Gilhty 
only on the condition that the defendants received ample secu- 
rity ; and of the adequacy of that security, they alone were to 
be the judges. They were bound, by the tenor and effect of 
their engagement, to take for the plaintiffs adequate and un- 
conditional security. Under a perfect understanding, however, 
and full knowledge of all the circumstances, they took security, 
insufficient in itself, and clogged with the condition of being 
•vfaject to the order of Gillet. The defendants, in their letter, 
did not pretend that the pot-ashes they sent were sufficient se- 
curity ; yet, they delivered the goods to Gillet^ which had been 
dkeposited with them. 

By the delivery of the goods to C, in violation of the terms 
ci the deposit, the defendants must be considered as having 
ccMiverted them to their own use ; and after a demand and re- 
fusal to deliver them to the plaintiffs, there can be no question 
t Ttrm, Rep. that the actiou of trover lies. The case of Seyd v. Hay,t in 
• J fcn* E^gf^^y ^^^ ^f Laplace v. AupoixyX and Bristol v. Burty^ in 

Cm. 406. ^ * this Court, show the principles of this action, and that it will 
$ 7 Jokm, lie in sudi a case^ 

^' ^^' But it nmy be said, perhaps, that the plaintiffs have noqoi- 
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in, or adopted the acts of the defendants, their agents or Albany, 
bailees. But there can be no adoption, unless there has been August, I8i5. 
a full and perfect disclosure of the facts. If there be a con- ^^,^^^5 ^^„ 
oealment of facts, the principal cannot be bound by any sup- lord 
pooed adoption*! Now, the defendants did misrepresent ^t^^^cKEn. 
facts; we do not say wilfully or intentionally ; but if there was ^ ww^e v. 
any erroneous statement or concealment, which might mislead TeU/air, 2 
the judgment of the plaintiffs, they cannot be held to have j^^'^^ote. Cm/- 
adopted the conduct of the defendants. In their letter of the wUt v. Hacker^ 
i8th of Jidtf, the defendants did explicitly hold out to the ^^^'^i^; 
plaintiffs the expectation that more ashes were to be shipped to dJ9. 
them, and that the twenty-six barrels were not the whole of the 
security they were to receive. That expectation, however, was 
never realized. 

Brinekerkoff, and Wdh^ contra. The agency of the defend- 
ants was gratuitous. The bailment to them was a naked bail« 
ment ; and it is metely a question as to good faith on their part. 
Has the agent honestly, and in good faith, exercised the power 
vested in him by his principal ? The plaintiffs gave to the de- 
fendants a discretion in the exercise of their judgment, as to 
the ^sufficiency of the security to be received on the delivery of [ * 304 | 
the goods to Oillet, If the defendants have exercised their 
judgment Honestly and fairiy, they ouffht not to be made an- 
swerable, if that security has proved deficient. 

On the 18th of July, they wrote to the plaintiffs, and informed 
them of what they bad done. If the plaintiffs were dissatisfied 
with their conduct, they ought immediately to have expressed 
their disapprobation, so as to put the defendants on their guard, 
and to give them an opportunity of securing themselves, through 
GUletj in case they bad made themselves responsible to the 
plaintiffs. Considering the circumstances undev which the de- 
fendants accepted of the agency, it was peculiarly the duty of 
the plaintiffs to have instantly answered the letter of the de» 
fendants, and expressed their opinion of their conduct. On 
the contrary, they continued silent until the 29th of October j 
which, we contend, amounts to an assent to their acts. It is a 
general principle of law, {a) and which has been recognized by 
this Conrt,t that where an agent, by letter, gives an account of t TowU ami 
what he has done, and that letter is not answered by the prin- ^^!^^ij^^ 
cipal, it amounts to an approbation of the conduct of the agent. Cm. 110. CmN 

But we contend that trover does not lie in this case. The y^aIi«2rjS»! 
^oods were delivered to the defendants, with directions to de- 586. Am^ 
liver them over to Gillet, on receiving satisfectory security. ^J^^a *^ 

Gilchrist, % 

(a) he mandant qui ne repond point i, la lettre par laquelle aes commiMion- ^^^"^^^ f^^ 
aires lui expliquent ce qu'ils ont fait, eat cenae approuyer leur conduite, * ®' K-tnt^ J 
quoiqa'ils ayent exced6 le mandat. Celte reception de lajettre non contredite, 
est, paj 
Rttxpii 
rtgisd 
(kmu dec* 24. n. 4. deds.Xil. n. 4. 
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ALBANY, The defendants having received security, which they believed 

^^!^^\!!^^ sufficient, and delivered over the goods, the property of the 

«;airvks aitd plaintiffs immediately ceatK^d. Thi.ir only remedy, therefore. 

Lord if any, must be an action on the case against the defendants as 

Blucxbb. ^^ir agents, for exceeding their authority. In such an action, 

the defendants, if they have not acted bjnajifh, would be i a- 

ble only to the damages actually sustained by the plaintiffs. 

But in trover, they must answer for the value of the goods. 

Spencer, J., delivered the opinion of the Court. 

Two objections have been made to the plaintiff's recovery: 
IsL That trover cannot be sustained in such a case ; and, 
[*305] ^. *That the plaintiffs, after a knowledge of ail the facts, 
adopted the defendants' acts. 

The plaintiffs' counsel relies on the case of Seyd v. Hatf, (4 
T. jR. 260.) as to the form of the action. In that case, the 
owner of goods on board of a vessel, directed the captain not 
to land them on the wharf, which he promised not to do, but 
afterwards delivered them to the wharfinger, for the owner's 
use, under the pretence that the what finger had a lien on them 
for wharfage : the Court held the delivery to be a c^ nvers on, 
there being no right to wharfage. The case of Dafresnc v. 
Hutchinson, (3 Taunt. Rep. 117.) decides, that if a broker, au" 
thorized to sell goods for a particular price, sells them at an 
inferior price, he is not liable in trover, and that the proper 
remedy is an action on the case. The Court do not think it 
necessary to decide this point on the present occasion, nor do 
they intend to do so. It appears to me, however, that there 
is serious objection to the form of the action, without impugn- 
ing the case of Seyd v. Hay: in that case the defendant was 
guilty of a direct breach of orders, contrary, too, to his prom- 
ise : here, the defendants were authorized to deliver the goods 
to Gillet, on receiving property amply sufficient to secure the 
plaintiffs their demand: this necessarily referred it to their 
judgment, what was sufficient property ; and for misbehaving 
m this trust, it seems to me that case, and not trover, is the ap- 
propriate remedy. At all events, the form of action ought n<^ 
to deprive the defendants of any ground of defence. 

On the 18th of July, 1811, the defendants informed the plain- 
tiffs, that they had, on the 17th of that month, dehvered Gillet 
the last parcel of the goods, and that they had received from 
him 26 casks of ashes, which were placed, at the same time, 
under the plaintiffs control, subject to Gillet's order as to their 
sale. The plaintiffs rest satisned until the 29th of October, 
and then, for the first time, ask for information, what other 
property Gillet had placed in their hands when he took the 
last of the goods. The cases of Coriioise v. Hacker, (1 Caines^s 
Rep. 539.) and Towle fy Jackson v. Stevenson, (1 Johns, Cases, 
110.) are authority for saying, that when a principal, with a 
knowledge of all the facts^ adopts the acts of his agent; though 
262 



OF THE STATE OP NEW-YORK. 805 

these acts are contrary to his duty and instructions, he shall Albany, 
not afterwards impeach his conduct ; and this principle is ^]J*^lVi^|^ 
peculiarly applicable to a case like the present ; for had the wiogix and 
principal disapproved, *the defendants might, by their vigi- Wicoiii 
lance, for aught we know, have secured themselves. The bvsh, 
lapse of time after the information that the last parcel had r * 393 1 
been delivered, and that only 26 barrels of ashes had been 
deposited, was sufficient to denote to the defendants the 
ptaiotiflfs' approbation of, or acquiescence in, what they had 
done ; and besides, the defendants had a right to infer, that 
Gillet had committed to the plaintiffs his orders as to the dis- 
position of the ashes, and made arrangements with them as to 
the debt. It is a salutary rule, in relation to agencies, that 
when the principal is informed of what iias been done, he must 
dissent, and give notice in a reasonable time, or otherwise, his 
assent to what has been done shall be presumed. 

Judgment for the defendants. 



WiGGiN and WioGiN against Bush. 

THIS was an action on a promissory note made by the de- A note 
fendant, payable to one David Forsaith, sixty days after date, ^^^ ^^^ J 
for 1,000 dollars, dated May 24th, 1812, and endorsed by For- creditor, to in- 
9aith to the plaintiffs. The defendant pleaded the general t^Sdrt"" u! 
i»ue, with notice of his discharge under the insolvent act, opposition to 
passed April 3d, 1811, and of other special matter. lS?niS?Ki'dU 

The defendant was a partner of the house of Rice fy Bush, ebarg«underaa 
who were indebted to the plaintiffs in the sum of six thousand -J^^^^^j **^' 
doDars, on five promissory notes, drawn by Rice fy Bushj 
payable to David Forsaith, and by him endorsed to the plain- 
t>08. Forsaiih had conveyed lands to the plaintiffs, as security 
for the payment of the notes, but those lands were not suffi- 
cient for the payment of them. The plaintiffs resided at Bos^ 
^on^ in Massachusetts* 

David Forsaith, being at New-York^ in April, 1812, had 
some conversation with the defendant about his obtaining his 
discharge, in which the defendant stated that Forsaith might 
have it in his power to prevent his discharge, as he had not 
made a fair exhibit. On being asked what property he had 
omitted, he replied that he did not know what it would amount 
to, until *he had it collected together. Forsaith attended be- [ * 307 J 

{a) Vid. T\uUnery V. MUUr, 19 Jckm, Rtp. Zlh 4 JMm. Jt^. 41S. aolt (a). 
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ALBANY, fore the recorder, and opposed the defendant's discharge ; and 
^^^^^*^J^ the defendant, to procure Fortaith to withdraw liis op s t. i, 
WiooiH AMB ^l^^^ ^o give the plaintiffs a note fjr 1,L00 dollars, on .. ti v .* 
Wioaiv Forsaiik wrote a few lines to the recorder, ihe f^urport of . iuvh 
Boui. ^^^' ^^ withdraw his opposition. Forsaiik consented to . u 
dorse the note without receiving any security from the 
defendant. 

The note, although dated on the 24th of Afoy, was, in &ct, 
made on the 22d in April, and a memorandum of ihe day «( on 
which it was executed was endorsed upon it. Fot$*nth re- 
eeived the note, And deliTered it to the plaiolifls immed ateiy 
on his return to Boiiwi, before it became payable, but d d not 
eommunicate the mamier in which it bad been (bta ned ; and 
at the time of passing the same, there was no understanding 
that he should not be liable as the endorser. 

The defendant was discharged by the recorder of Ne%^ Yorky 
on the 1st of May, 1812, under the act. 

it. Sedgwick, for the plaintiffs, contended, that this being an 

action by a bona fide endorsee against the maker, it did not lie 

in the mouth of the defendant to falsify the note, or to say 

that it was made on a day difierent from that on w hich it bears 

\Bothm and date.f But the day on which the note was issued was, in feet, 

^y- ^ noted on the back of it. 

MUp.49S. Then, was this note given in fraud of the insolvent law of 

1811 ? There wift too actual fraud in the transaction ; nor can 

it be considered as against the policy of the act. Forsaith was 

not bwnd to oppose the defendant in obtaining his discharge. 

The law imposes no such duty on a creditor. He, therefore, 

violated ao duly, by taking a note or promise to pay an honest 

and just debt. The EngHsk cases mi this subject are those of 

positive frauds against tl^ other creditors in signing the bank* 

X \ Atk. 105. rupt's certificate, or in executing deeds of composition,^ which 

^^'T 7Vm ^^ distinguishable from the present case. 

Rep. 166. 4 In Lewis v. Chase,^ Lord Chancellor Parker refused to re- 

Swur 527 Se' ''^^® against a bond given by a bankrupt to a creditor to in- 

STerm Rn'. dttcc him to withdraw a petition against the allowance of the 

547 * ^*"* bankrupt's certificate. In the case of fVaite v. Harper,\\ the 

$ 1 P. TfW. plaintiffs demand was not inserted in the inventory of debts 

620. eihibited by the defendant ; it was a case, therefore, of direct 

jJL Mfi''*'*^* fraud against the statute. In Bruce v. Ji#cc,ir it is not stated 

ra QAQ 1 ^^at the plaintifPs name was omitted in the schedule of the 

^ IT A^A— insolvent, which was the fact. These cases are not, then, 

iScp. 410. applicable to the present case. This is not a question of 

fraud, but as to ih» policy of the act But the act itself was 

repealed at the next session, as impolitic, and as tending to 

produce frauds. 

Colden, contra, contended, that the note was absolutely void 
in its creationy.as being airaud on the other creditors, and op- 
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pressive on the insoIvent.t It cannot, therefore, be set up or albanv, 
eofurced by a third person, although an innocent endorsee, for ^^^^^^j!^^ 
that would defeat the very object of the act. In Sanner v. wiggiit aho 
BrodyX Lord Loughborough said, the case of Letois ▼. Cha^e Wi«gin 
bud long since been exploded, and that he regarded it as a case ^J^^ 
destitute of principle, and directly contrary to the true construe- t Cockthot 
tioo of ^he act. TeJ^R^iJ 

The case of Payne v. Eden^^ in this Court, and which has t"^^. bi. 
sioce been followed by those of Waite y. Harper^ Bruce v. 64/. 
Lce^ and Yeomans v. Chatteriony\\ was decided on the sound $ s Cauu^a 
principles of justice and policy, and the true construction of ^' ^ ' 
the insolvent acts. It was there established, that a note giren sup, 296. ^ 
under such circumstances was void, as being a fraud against 
the other creditors ; and that, being founded in fraud, no sub- 
sequent promise could revive it. 

Again ; the plaintiff received the note under circumstances 
to induce suspicion, and sufficient to put him on inquiry. He 
must, therefore, be presumed to know for what it was origin* 
ally given. Further ; the holder gave no consideration for the 
note, and is, therrfore, in privity with the . first taker .V For* T p**^^ ▼• 
udth received no consideration. The former notes were not a^ pla. 648! 
given up. The plaintiff must be deemed an original party to ChautfonBOU, 
the transaction, acting by Forsaithy as his agent. 

The objection, that a party cannot impeach paper to which 
he has lent the credit of his name, and pot into circulation by 
endorsement, does not apply , where it is sought to avoid the 
paper or security on the ground of fraud and illegality. 

YjLTES, J., delivered the opinion of the Court. The plain* . 
tiff, in this cause, was properly nonsuited. 

The note in question was given to prevent the opposition of 
Forsaiih^ the payee, against the insolvent's obtaining the bene- 
fit of the act of the 11th of Aprils 1811, and, in my opinion, 
under *circumstances of fraud ; for it is expressly stated, that [*309] 
the defendant, in conversation with him on the subject, ad* 
mitied that he had not made a fair exhibit of his debts to the 
recorder. It became, therefore, a subject of inquiry, whether 
he had committed perjury, in not rendering a just and true 
account, acording to the oath taken by him, as prescribed by 
the statute under which the proceedings were conducted. 
Other reasons, besides, might have been shown by Forsaith to 
prevent his discharge, not susceptible of detection afterwards ; 
80 that the transaction, from its very nature, must operate 
fraudulently, and ought not to be countenanced. Not only 
t ue policy, but the spirit of this statute, as well as every statute 
I have seen on the same ^subject, forbids such transactions. It 
is at all times intended by the legislature, to effect an equal 
distribution of the insolvent's estate, and secure equal advan- 
tages to the creditors; and although the giving of\his note, 
and the payment of it afterwards by the insolvent^ would not. 

Vol. XII. 34 865 
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ALBANY, as to that amount, lessen their distributive shares in his estate 
August, 1815. ye(^ ^|jg suppression of facts producing such a result, which 
WiGoiH ASD ^V^^ ^ ^^^ case, is alone, in my view, sufficient to prevent 
WioGiir the recovery now sought for. 

jgj^^ The act never can be construed so as to authorize the insol- 

vent to silence an opposing creditor, by a written promise of 
future payment of his debt, or by giving a reward to any per- 
son, whether agent for a creditor or not, to withdraw his oppo- 
sition. It appears to me incorrect and unjust, and might be 
attended, in either case, with the grossest imposition on cred- 
itors. It must be admitted, that laws of this description, 
although necessary to relieve unfortunate debtors, always ope- 
rate hard on creditors ; and it is the province of Courts of 
justice, in cases like the present, to interfere, and to close the 
remotest avenues leading to fraud or imposition on them, by 
persons claiming the benefit of such laws. 

The case of Cockshot and another v. Betmet and another, 
(2 D. tf E. 763.) could not have interfered with the distributive 
share of a creditor ; yet the Court decided, that the note given 
by the bankrupt was void. In that case, all the creditors of the 
insolvent consented to accept a composition for their respec- 
tive demands, upon an assignment of his effects by a deed of 
trust, to which they all were parties ; and one of them, before 
he executed the deed, obtained from the insolvent a promissory 
[ * 310 ] *oote for the residue of his demand, by refusing to execute 
the deed, until such note was made. The note was declared 
void in law, as a fraud on the rest of the creditors ; and the 
Court decided, that a subsequent promise to pay it, was a 
promise without consideration, which would not maintain 
an action. 

In Payne v. Eden, (3 Caines^s Rep. 213.) it was necessary 
for the insolvent to obtain the assent of a certain portion of his 
creditors ; and he bad a sufficient number without the payee 
of the note ; but the note having been given in consideration 
of his signing the insolvent's petition, it was adjudged void. 

If the security in the above cases was deemed void, the rea 
sons against the validity of the note, in this cause, are certainly 
more cogent and conclusive ; but it is, notwithstanding, con- 
tended, that this is a defence set up against third persons, who 
are subsequent holders for a valuable consideration, and with- 
out notice. This, according to the view before taken of the 
subject, could not give validity to the note, if void ab initio. 
It cannot, however, be made a question in the present case ; 
because it does not satisfactorily appear, that a consideration 
had been given for the note by the holders ; and, because they 
had sufficient notice of the manner in which it was originally 
obtained by the payee, as their agent. 

It appears that the plaintiffs still hold the former notes given 
by Bice fy Bush to them, and endorsed by Forsaith, the payee 
of the note in question ; who, without making any arrange- 
266 
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meot at the time it was so transferred, to deduct from that aliiany, 
debt the amount of this note, which debt was also stated on ;^"£^''*^^'^-, 
ibe defendant's schedule delivered in to the recorder, and for 
the payment t>f which, the same liability exists; so that the, '"v? 
whole demand remained in the same situation, without ^^^ Houtkw. 
affording any benefit to Forsaith, the endorser of this note. 
To say the least, therefore, it is extremely questionable, 
whether any consideration can even be presumed to have 
passed to Farsaith, from the plaintiffs, for the note. 

By the endorsement on the note of the real date, the plain- 
tiflb had such information as ought to have led to an inquiry 
into the manner the payee had obtained it. The post-dating 
of the note which was endorsed, was an extraordinary circum- 
stance, and must have created suspicion. The neglect of the 
plaintiffs to make any inquiry, ought to subject them to the con- 
sequences of the transaction between the defendant andForsaitk^ 
the immediate, *or original parties; and, as between them, it [ *311 ] 
is decidedly an illegal consideration. It is, however, manifest, 
from the face of the transaction, that Forsaith, the payee and 
endorser of this note, acted as the agent of the plaintiffs ; they, 
of course, are bound by his acts, and are subject to the same 
ooutfequences, as if the whole had been conducted by them- 
selves ; so that, independent of other reasoning on the subject, 
this alone is sufficient to prevent a recovery. The motion 
for a new trial must, accordingly, be denied. 

Motion denied. 



Wheeler against Van Houten. 

IN ERROR, from the Court of Common Pleas of Orange Where the.t 
county. Wheeler brought an action of assu/npnt against Van {^^"irSlono" 
Houterij in the Court below, and the defendant pleaded the aiiOu demands 
general issue. At the trial of the cause, the defendant proved, "^^^^ ••J^j 
that he and the plaintiff, on the 26th day of February^ 1812, S!^nst the oth- 
bcfore the commencement of the suit, mutually agreed to sub- a^' ^J^* ciasi^c 
mit the final adjustment of all their demands against each bano an action 
other to arbitrators, and pledged themselves to abide their gobSaSilIrat'ihe 
award; and that the arbitrators did award and order that time of the sub- 
Wheeler, the present plaintiff, should pay to Van Hauten, the ^jj^^" ^^^^ 
defendant, the sum of 27 dollars and 74 cents; and that the tbepiaintiiTcao 

show, that the 
demand for 

vbifh ihe actioo is brouj^ht, was, by mistake, omitted to be laid before the arbitrators, and was not con- 

•i'lcred, or decided upon, b^' them, {a) 

(a) MeBride r, Hagitn, 1 WenddCt Rep, 3S6. Byeri v. Van Jkusen, 5 Td, 26S. 

S67 
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ALBANY, cofts ihould be eqoally divided between them. The coimsel 
^^^^li^^ for the defendant insisted, that the award was conclusive 
Whbblsk evidence for the defendant, and a bar to the plaintiffs recover- 
V. ing for any demand subsisting against the defendant, prior to 

Vaw HouTBir. jijg gubmifsion and award. The plaintiff's counsel then offered 
to prove, that the several demands and chaiges for goods sold, 
mentkHied in the plaintiff's declaration, and the several items 
for which the present suit was brought, were, by accident, 
never laid before the arbitrators for their consideration, nor did 
they decide thereon ; and that, since the award, the plaintiff 
had admitted that the items for which the present suit was 
brought were not produced before the arbitrators, or considered 
[*312] by them, in ^making up their award. But the Court below 
rejected the evidence, and decided that the award was eon- 
elusive evidence, io bar of the plaintiff's action, for all 
demands subsisting prior to the submission and award; and 
the plaintiff was thereupon nonsuited. The plaintiff's coun- 
sel tendered a bill of exceptions to the opinion of the Court 
below. 

Stotjy for the phintiff in error. An award stands on the 

same and no better ground than a judgment ; which is, prima 

facicy a bar, and no more. The defendant pleads, that the same 

identical matter was recovered in a former suit. In Ravee v. 

t 4 Term Farmer,f it was decided, that an award, apon a sabmiasion of 

£i&y*v* J^ *" matters in difference between the parties, did not preclude 

eoe, ib. note, the plaintiff from suing for a cause of action subsisting at the 

time of the submission, if he could show that the subject matter 

of such action was not laid before the arbitrators. The same 

♦ 6 Term principle was laid down hi Seddmt v. 7Vrop,|and 6ro«f, J., ob- 

ftSi^Vf ^8 served, that the recovery in the former action was only pntfiA 

wSr. 304. facie evidence that the demand had been inquired inlo by 

the jury. 
Ji 9 •'«*««• The case of De Long v. Stanicn^ is not applicable to this 
^'' case, for there the submission was general, and th^ arbitrators, 

in fact, award upon the subject matter of the new action, though 
the plaintiff objected, that he did not intend to submit it to the 
arbitrators. 

S. Jonesyjun,, contra. This is an attempt to open an award 
by parol evidence. It is an action to recover part of a matter 
before submitted to arbitration, but omitted, through the for- 
getfulness or mistake of the party, V) be laid before the arbitra- 
tors. The award is final and conclusive, as to all matters 
within the submission. In this ca^e, the submission was of all 
demands ; not merely of all matters in difference. If, then, 
the cause of the present action was a demand subsisting at the 
time of the submission, it is within it, and the award must be 
H 2 Johns, conclusive. This Court, in the case of Newland v. />atts^//w,|| 
Rip, 63. \\e\A, that a palpable mistake of the arbitrators, in calculating 

368 
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the amount awarded, could not be corrected at law. And in albaivv, 
Barlow V. Todrf,t it was decided, that where the award is, on ^^^:^^J^ 
the face of it, final, nothing dehors the award can be pleaded wbkrler 
or i^iven in evidence against it. In De Long v. Stantotiy the v. 

same principle was laid down, as to *the award being final and ^^^ T^jl^ 
conclusive, as to all matters within the submission. jup 357. 



Per Curiam. In Reeve v. Farmer ^ (4 Term Hgi. 146.) it was 
held, that on a submission to arbitration ** of all matters in dif- 
ference,^' the award was conclusive on the parties, as to all 
causes of action subsisting between them previously to the 
submission ; but that >^here it could be shown, that the subject 
of the action was not a matter in difference at the time of the 
submission, nor was referred by the parties to the arbitrators^ 
the award would be no bar. The case of Oolightly v. Jeltico, 
in a note to the case cited^ turns on the same principle. 

These decisions do not bear out the plaintiff in maintaining 
this suit ; for here the submission extended to all the demands 
which either party had against the other : whatever constituted 
a demand, on the one side or the other, was submitted ; and 
if submitted, the cases cited show that the award must be final. 

It would be a very dangerous precedent, to allow a party, on 
a submission so general, intended to settle every thing between 
the parties, to lie by, and submit only part of his demands, and 
then institute a suit for the part not brought before the arbitra- 
tors. The object of the subinission was, to avoid litigation ; 
and neither party is at liberty to withhold a demand from the 
cognizance of the arbitrators, on such submission, and then to 
sue for it. 

It is true, if a person sues upon several and distinct causes of 
action, and submits only a part of them to the jury, he is not 
precluded from suing again for such distinct cause of action as 
was not passed upon. In that case, he was not bound, ori^n- 
ally, to unite the different causes of action, and, therefore, shall 
not be barred ; but here he bound himself to the defendant to 
submit every demand, and cannot recede from his agreement. 

Judgment affirmed. 

«69 
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ALBANY, 

Augiuty 1815. 

CoHcxujr 

V. 

*CoNCKLiN against Havens. 

b ^^rtwur THIS was an action of trespass and false imprisonment, in 
manumiued bii which the question presented for the consideration of the Court 
and* ^"^ ^*^' whether the plaintiff was the slave of the defendant. It 
Maria * fur doos not appear from the case that any trial had ever been had, 
dav^hur cioe, and it was submitted to the Court without argument. 

during ntr wff* -^ ^ , ~^ _, ,0 

urai lift, it One Joseph Conckhn was the owner of a negro slave, named 
wbeiiw^ *^*Jj Maria, and her daughter Che. Conckliny by his will, dated 
wotdt dmrwf September dOth, 1780, bequeathed all his personal estate to the 
^^^!^Mcb' ^®f®"^^"^» ^"^ appointed him his executor; and by a subse- 
r£r *or c/o«i quent clause, bequeathed as follows: ^^ Item — I give my negro 
S?**' ui?*^***? wench, Maria, her time ; and I also ffive to Maria her daughter 

toe cbildrea oi ^^ i • i .1 ••/• 5* ® ® 

cioe, born dor- Cfoe, dunng her natural life. 

iKwriSI m' ^'^^^ **^® ^^^^ ^^ ^^^ testator, and during the life of Maria, 
(iUediob«rser- Cloe had Several children, of whom the plaintiff was one. 

vices, became 

death of ifdria, Yates, J., delivered the opinion of the Court. The clause 
°' ij°*' /**t^ in the will of Joseph Concklin which gives rise to the present 

could not be ^ • r 11 .* t • i. at • 

claimed by the controvcrsy, IS as follows : '^ I give my negro wench, mana, 
rejwesenuiive ij^^ \\^q . q„j^ jjjgQ^ \ gjyg Maria her daughter Cloe, during her 

If Maria had natural life." Whether the testator intended to give Clo.\ during 
"eniaiue8^'''on ^^^ natural life, to Maria, or give her, during the nalural life of 
herd^ease.ibe Maria, will not Vary the result in determining the rights of the 
betii''*^ihc f 'ue P^^^^nt parties. In my view, in either case, the plaintiff cannot 
of her own be deemed the slave of the defendant. I shall, consequently, 
eame'lree ***" odopt the coustructiou of the will most favorable to the claim 

It »eeras that of the defendant, which, I am also inclined to think, was the 
the word* dur- intention of the testator ; and which is, that Cloe was given 

mff her natural , . , ,.^ . 4. «r • ® 

life, ai« to be dunng the lifetime of Maria. 

fil^'o^cvoe ^*** ®y ^^^ laws, appearing from various decisions in this Court, 
But if they slaves are protected, and have many rights and privileges, yet 
red ^H^M^ ^^^^ ^^^ considered, on questions in relation to the right of 
the children of property in them, as goods and chattels, and, consequently, 
Se^lifciSiie of ^" questions must be decided by the same legal principles as 
the le^tee, be- are applicable to that sort of property. Not to enforce this 
caraeiier proo- doctrine in the present case, when, on other occasions, it is 

enVf on the ,. , . * \ ' 1 • i •% 1 

general princi- applied to slavcs as personal property, would be manifestly 
[ * 315 ] unjust ; and *I rejoice that an instance has occurred, by which 
pic that the the law, thus applied, will operate in favor of personal liberty. 
pr^ior'*'^of'*an Acc*ording to the general principle of law, a person hiring an an- 
animal is en- imal is entitled to the increase, because, by hiring for a time, he be- 
crease of it. (a) comes temporary proprietor of the animal. (8 Johns, Rep. 435.) 

If this is the case where there is a hiring for a time, the doc- 

(a) Vid. Jaekton v. Lervtff, 6 Cow. Rep, S97. 
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trioe applies with greater force in favor of a person having a 
right, or who is proprietor during life. 

The children of Cloe were bom during the lifetime of Maria, 
and while she was entitled to her services ; they, therefore, be- 
longed to her, and in case of her decease, to h^r legal repre- 
sentatives ; and if there should be no such representative, which 
probably is the case in this instance, the children being the issue 
of her own daughter, they of course have become free. The 
plaintiff being one of those children, if not entitled to his free- 
dom altogether, at all events, cannot be claimed by the de- 
fendant in this cause. 

Judgment for the plaintiff. 



ALBANY, 

August, 1815. 

Scott and 

WlGRAM 
V. 

Elmkhuorf. 



Scott and Wiqram against Elmendorf. 

THIS was an action of assumpsit for fees, disbursements, 
and services, by the plaintiffs, as attorneys for the defendant, 
administrator of Jacobus Elmendorf, deceased. Plea, tum-as- 
sumpsit. Scoity one of the plaintiffs, applied to the defendant 
for the payment of a bill of costs due to him from the estate of 
Jacobus Elmendorf, the intestate ; and the defendant gave to 
Scjtt a note, for which he gave to the defendant a receipt, as 
follows : " December 8, 1807, Received of Mr. Levi Elmendorf, 
administrator of Jacobus Elmendorfy deceased, a note of hand, 
said to be executed by Philip Becker and Jacob Becker, to 
Jacobus EUmendorf, deceased', for fifty dollars, dated February, 
1805, payable one year after date; received to collect, and 
if collected, to account for on my demand against said es- 
tate." The fees, <bc. for which the present suit was brought, 
accrued in a suit brought oa the note above mentioned, against 
the makers, one of whom resided in the county of Greene, and 
the other in the county of Dutchess. The suit on the note was 
commenced in the Supreme Court ; and *on the trial at the 
circuit, the plaintiff was nonsuited, having failed to prove the 
handwriting of Philip Becker, one of the makers. 

On the 24th of August, 1813, a copy of the bill of costs for 
which this suit was brought, was served on the defendant, 
amounting to 58 dollars and 72 cents ; and it appeared that 
the present suit was commenced the 25th of September, 1813. 

The counsel for the defendant objected to the plaintiffs' right 
to recover; 1st. Because the note for which the suit was pros- 
ecuted being for 50 dollars, it ought to haVe been commenced 



A defendant, 
in a suit for an 
attorney's bill, 
cannot contest 
the Uem» at thr 
trial. He ou^t 
to apply to tne 
Court to have 
the bill taxed. 
As between at- 
torney and cli- 
ent, the former 
is entitled to 
common pleas 
costs o°l^> 

where ms 

charges ^ arise 
from his em- 
ployment in a 
suit for the re- 
covery of a sum 
less than 250 
dollars ; espe- 
cially where he 
brings his ac- 

[•316] 

tion on the im 
|4ied oMsumpnt 
arising from his 
relMner. (a) 



(a) VMLircfWtoitfT. Ci«i7,6 VFoM(c^sie«p.S97. S. C. 8 Ciw. iSsp. S68. 
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ALBANY, in a Court of common pleas ; 2d. That the plaintiffs were 

s,^^l^^-^<^ entitled to common pleas costs only ; and, 3d. That the suit 

Scott and ought to have been brought against the defendant in his repre- 

WiGRAM sentative capacity. But the judge, before whom the cause was 

ELMKif'ooRr. tried, overruled these objections ; and the jury found a verdict 

for the plaintids, for 58 dollars and 72 cents. 

A motion was made to set aside the verdict, and for a new 
trial, which was argued by Sudam^ for the defendant, and •/. F. 
D. Scottj for the plaintiffs. 

Per Curiam. It is not permitted to a defendant sued on an 
attorney's bill, which has boan served according to the statute, 
to contest the items on the trial, because he can procure the 
bill to be taxed, by application to the Court at a seasonable 
period. {Doug, 198. 2 B. fy P, 237.) The objection here 
went beyond the items, and attacked the principle on which 
the bill was taxed ; the plaintiffs insisting that they are en- 
titled, as between themselves and client, to be paid the fees 
allowed by law, in cases where the recovery is abo**e 250 dol- 
lars, in this Court ; and the bill is made out upon t'»at principle. 
In the present case, there was no agreement, on the part of the 
defendant, to pay the plaintiffs any costs at all, other than an 
implied assumpsit resulting from their retainer. When the law 
has marked out the costs which are recoverable in a case like 
the present, and has forbidden the attorneys to exact or demand 
any more or other than such as are specified, it would be extra- 
ordinary that the law should raise a promise to pay more than 
can be legally exacted. It is said there was a necessity to 
bring the suit on the note in this Court, as the makers of the 
note lived in different counties. This might have been a motive 
[ *317 ] for the ^plaintiffs' declining to commence the action, but it is 
no argument why they should have costs not adapted to the 
case. There is room for doubt, whether an agreement, in 
express terms, to pay higher costs than those allowed by law, 
would avail ; but when, as in this case, nothing is said, there 
cannot be a doubt that no other costs are recoverable, as be- 
tween attorney and client, than such as the fee bill directs, 
when the recovery is under 250 dollars. And in this case, we 
thiak the defendant wa« not concluded from making the ob- 
jection at the trial. 

It follows, that there must be a new trial, unless the plaintiffs 
elect to make out their bill on the principles above stated ; in 
which case, if the amount be under 50 dollars, the defendant 
will be entitled to the costs of this suit ; on paying the baiaoGe^ 
if any, a new trial will be unnecessary. 

MoticMi granted. 
272 
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ALBANY, 

August, iai5. 

Jacxsov 

Scott against Elmendorf. wi^iow. 

THIS was an action for another bill of costs by the plaintiiT, An attorney 
as attorney, in a second suit Against Philip BtcJcer, on tne same note '^flnnii^iis 
note mentioned in the preceding case; in which, at the trial, client to collect, 
the maker of the note proved that it had been paid ; and a his general re- 
?efdict was found for the defendant. In addition to the point i^n«^ to bnij 
relied on in the last cause, the defendant, in this suit, objected Oie^note^^^aAer 
that the plaintiflf had no authority to bring the second suit on be»j« nonsuited 
the note against Becker^ after being nonsuited in the ifirst. I^t o? siffi' 

cient proof of 
c\j ^ ai^jrj A. the execution of 

Sudam, for the defendant. Uie note. 

Scott, for the plaintiff. 

Per Curiam. In this case, we consider the plaintiff as war- ' 

ranted, by his general retainer, in bringing the second suit ; 
^ad the principles adopted in the last case dispose also of the [*318 ] 
other objections in this cause. 

Motion granted. 
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Jackson, ex dem. Merritt and wife, against Wilson. 

THIS was an action of gectment, brought to recover a part , Whereii.,be- 
of an unimproved lot of land, situate in the town of dncinnatus, J2piS«itative" 
in the county of Courtlandt: the cause being at iniie, the fol- to B., to a lot of 
lowing cas« was agreed to by the parties, and submitted to the j^^^^^ 
Court without argument. for which had 

Isaac Sherwood was a lieutenant in the second Nev^York J^i^t^^*^' 
regiment, and died intestate, in the year 1777, leaving Job and aOer de^ 
Sherwood , his father, Samtiel Sherwoody his eldest brother. Job l^uf wifrand 
Sherwood^ jun.^ his youngest brother, and four sisters, his next two daughteif, 
of kin. A patent was granted to Isaac Sherwoodywad his heirs i^^^^^aLnU 
nod assigns, for the lot m question, on the dOth of September^ mm« txpteuu- 
1790. Samuel Sherwood died in 1786, having, by his last will ^t„,^ 
Hod testament, dated May 19tb, 1786,devised one third of his es- meo/mfbratk' 
tateto his wife, and the other two thirds to his daughters Rachel Zkkh'a"^ 
and Sarah ; and if either of them should die before she came ^i'^^V'^^^Pf^ . 
of age, to the survivor. The will, afler the last-mentioned ^u moom^ 
bequests, contained the following : " I give unto my brother, *«^ P- fo^ 

held) thai thif 
^erue applied to the interest in expectancy of A. in the military bounty land, and was not included in tfa* 
ieviie to nis wife and daughters. 

Vol. XII. 8& S73 
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Au«;u8t, 1815. 

Jacksoh 

V. 

WiLSOV. 
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Job Sherwood, all my wearing apparel : and as there is some 
expectation of something coming to me of my brother haac^Sy 
deceased, estate, which is not comprehended in the above, I 
give it unto my said brother, Job Sherwood, forever." Isaac 
Sherwood left other property beside his military lands. Job 
Sherwoodyjun. claimed the land in question, either under the 
will of his father, or as devisee under the will of Samuel Sher-- 
wood, and sold it to Jasper Crosby, on whose application letters 
patent were issued, and the defendant held under Crosby, 
Samuel Sherwood never filed any claim for the land, nor took 
any steps to obtain letters patent for the same during his life. 
Rachel J one of the lessors of the plain ti AT, was the daughter of 
the said Siamuel Sherwood, Sarah, the other daughter, died in 
her infancy. The lessors of the plaintiff *claimed two thirds of 
the lot in question, in right of Rachel, under the will of Samuel 
Sherwood, 

Spencer, J., delivered the opinion of the Court. 

The intention of Samuel Sherwood to devise the premises in 
question to his brother, Job Sherwood, it appears to me is 
quite plain and manifest. Alfler devising one third of his estate 
to his wife, and the residue to his daughters, the will proceeds ; 
" I give unto my brother, Job Sherwood, all my wearing ap- 
parel : and as there is some expectation of something coming 
to me of my brother haac^s, deceased, estate, which is not com- 
prehended in the above, I give it unto my said brother. Job 
Sherwood, forever." 

The case furnishes full evidence, that the devisor had taken 
no measures relative to the lot in question; and it is a fact 
which we have a right to notice, that, in 1786, no lands had 
been granted for military services : the legislature had, by res- 
olution, declared their intention to make grants, and had passed 
one or more statutes to carry that resolution into effect ; but 
the devisor did not, and could not, know where those lands 
were situate: he was correct, therefore, in calling if an expec- 
tation of something coming to him from his brother Isaac^s es- 
tate ; and I am entirely satisfied that it related to his military 
bounty lands. He explicitly declares, that the estate he ex- 
pected to derive from Laac was not comprehended in his de- 
vise to his wife and daughters, and he gives it by words, which, 
in the construction of wills, carry a fee to his brother Job. 

If, however, the lot did not pass to Job, by this devise, it is 
sufficient to defeat the claim of the lessors, that it was not de- 
vised to his daughters ; for, by the act of the 5th of -4prt7, 1803, 
(revised in 1st R, L. 305.) this military lot went to the father 
of Isaac Sherwood, unless it passed by the will of SamueL 
therefore, in every view of the case, the lessors of the plaintift 
have no title to the premises. 

Judgment for defendant. 
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ALBANY, 

August, 1815. 

*WicKHAM against Miller. . v. 

IN ERROR, on a bill of exceptions to {he Court of Common a justice ina> 
Pleas of Sullivan county. 'T"^ . "" V? 

T«r. • "n T . 1 II rrr' t 1 • cution issued b> 

This was an action of replevin, brought by kVtcknam, against him, without a 
\E!l€ry in the Court below, for taking, on the 29th of October, J^™ ^^;^^ 
1812, the beasts, goods, and chattels of the plaintiff, to wit, two thereon, (a) 
horses, one wagon, and one set of harness, at the town of gJyfor'^hejSl 

Mamakating, tice to issue a 

The defendant, in his avowry, stated, that, on the 29th of ^J^^^ 
October, he was one of the constables of Mamakating, and that, ment on the 
on the 3d o( June, 1812, an execution was issued by Newkirk, S^^ccJSll 
a justice of the peace in Sullivan county, and delivered to him, renewed/' will 
at the suit of one Smith against David Canfield ; and that, the de- ^^S^en- 
fendant not having found any goods and chattels of Canfield dorsement is 
within thirty days from the date and delivery of the execution 5»*^°coiista£?e 
to him, whereof he could levy the amount of the judgment, or had satisfied the 
any part thereof, the justice did, from time to time, to wit, were^no^goods 
from the expiration of the said thirty days, to the 23d of Octo- on which he 
ber, 1812, renew the said execution, and deliver the same, so ^^'where^per- 
renewed, to the defendant, to be executed ; by force of which »op *>«» ^^^ 
he, on the I3th of October, 1812, levied on, and seized two ^d^^^!^^^ 
horses, then being the property, and in the possession of Can-' J*f8w>d«ofthe 
field: also, that on the 9th of September, 1812, Newkirk de- a vf^ to defeat 
livered to the defendant two other executions against Canfield, «*» ^'^"°^*^i! 
one at the suit of Wilkin, and the other at the suit of Bennet; ^^^ "^^is 
and that the defendant not having found goods on which to ▼<»<^ (^) 
levy, within thirty days, the justice, on the 9th of October, re- 
newed the said executions, under which the defendant, on the 
I3th of October^ levied and seized on two horses, being the 
property of, and in the possession of Canfield, and took, led, 
drove, and brought away the said two horses, one set of har- ' 
ness, one yoke of oxen, and one wagon, from and out of the 
possession of David Canfield. 

The plaintiff pleaded two pleas : 1st. Admitting that the de- 
fendant was a constable, and that the executions were origi- 
aaliy issued as stated in the avowry, yet denying that they were 
r(;ne ved by the justice, and delivered to the constable, accord- 
ing "^to the statute ; and, 2d. Denying that the beasts and chat- [ * 321 ] 
tels belonged to Canfield, but that they were the beasts and 
chattels of the plaintiff. 

At the trial, it was proved, that the executions mentioned in 
the avowry were renewed by making the following endorse- 
ment on the back of each : ^' This execution renewed. Henry 

(a) Visger v. Ward^ 1 WendeWt Rep, 551. Connel v. Cook, 7 Cow. Rep, 512. 
Fixley V. Butts, % Cow. Rep. 421. BuUa v. Swartwood.lbid, 431. 
a) Vid. audson v. Brown. 7 Cowen, TSSL JUkt v. Ball, 9 Mina, Rep. ISSL 
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ALBAPnr, NewJcirk^ justice of the peace ; " and that the goods levied upor. 
^!!S^'J^1^ were, at thj time of s^uch levy, the property, and in the pos- 
session of Canfield, T\\e plaintiH' proved, that before the is- 
suing or levying of the executions, Che sheriff of the county of 
Sullivan, by virtue of sl fieri facias y to collect between 80 and 
90 dollars, issued out" of the Common Pleas of that county, had 
levied upon the same goods, and that the sheriff had advertised 
the same for sale. The plaintiff further proved, that no return 
had been made on either of the executions itisued by Neuknk 
previous to their renewal, and that Canfield bad been in pos- 
session of the goods at and before the original issuing of the 
executions; and that, on the 19th of October , 1812, Ccnfiefdy 
by a bill of sale, transferred the goods to the plaintiff, for the 
consideration of two hundred dollars ; and that the plaintifT 
satisfied the writ oi fieri facias, and paid the residue of the sum 
of two hundred dollars, which was the value of the goods. The 
defendant proved that th^ goods were, at the time of such sale, 
in his possession. 

The counsel for the plaintiff insisted that the executions were 
void in law, and gave the defendant no power to seize or sell 
the goods ; but the Court below charged the jury, that the ex- 
ecutions, so renewed, were valid ; and the jury gave a verdict 
for the defendant, and a return of the goods to the defendant. 
The counsel for the plaintiff tendered a bill of exceptions to 
the opinion of the Court below, on which the writ of error was 
brought to this Court 

Bracketty for the plaintiff in error. 

Fiskj contra. 

Yates, J.^ delivered the opinion of the Court. 

The first question in this cause is as to the validity of the 
executions originally issued by the justice ; whether the renewal 
[ * 332 J * *by him, as stated, continued the authority to the officer, under 
the statute, to levy on the property. 

The 11th section of the act for the recovery of debts to the 
value of 25 dollars, among other things, states, that whenever 
judgment shall be given again^ either plaintiff or defendant, 
the Court shall ffrant execution thereupon, directed to any 
ocnstable within the county, commanding him to levy the debt, 
or damages and costs, of the goods and chattels of the pei son 
against whom such execution shall be granted, his arms and 
accoutrements excepted ; and to bring the money at a certain 
time and place therein to be mentioned, before the justice who 
issued the execution, to render to the party who recovered the 
same ; and if no goods or chattels can be found, or not suficient 
to satisfy such executiony the party recovering the judgment mny, 
from time to time, renew such execution, or have further exeaiA 
tian agaimt th^ goodi and ehattds «/ the party against whom 
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judgment is recoveredy or may bring an action of debt 
thereon, &c, 

I do not tbifik that a formal written return of the coiistable, 
am the execution, that no goods or chattels can be found, is 
neoessary ; the requisitions of the statute may be complied vfith, 
without endorsing a return on the process ; and if the consta- 
ble has given information to the magistrate of the fact, that no 
goods or chattels can be found, on which the justice is induced 
to renew the execution, it must be deemed sufficient to protect 
the rights of the party in whose favor it issues; and, of course, 
will justify the o^cer to whom it is delivered in proceeding 
oo it. 

The statute never contemplated that a new execution should 
issue, specially stating the return and renewal ; and no more is 
required by it, than an endorsement of such renewal on the 
original execution by the justice, as was done here. This ha^ 
been the general (if not uniform) practice of Courts of this de- 
scription, since the passing* of the act authorizing renewals ; 
and I can discover no reason why A different ancF more rigid 
practice should be enforced. If there should be any collusion 
oetween the constable and the debtor, in' making a raise repre- 
sentation to the magistrate, in relation ta the gbods and chattels, 
with a view of giving further time of payment, the endorsement 
of renewal is conclusive evidence of the previous return or 
representation made by the constable ; for, without it, the *]us- 
tice could not have obtained possession of the execution to re- 
new it ; so that the party, in seeking redress, has the benefit 
of testimony equally certain with a return endorsed on the ex- 
eeution. 

The renewal of the execution is a Judicial act of the magis- 
trate, and ought not to involve the officer, who is obliged to do 
his duty. It might have been detivered to another constable, 
who would have been obliged to proceed in collecting the 
amount, without inquiring into the truth as to the existence of 
the former return or representation by the officer in whose hands 
it had been. And this must continue to be the practice, unless 
an alteration in the statute shall be made, directing the return 
to be endorsed on the execution before renewal. In its present 
form, the act admits of no such construction, but authorizes a 
renewal, in case no good^ or chattels can be found ; of which 
fact the justice must be informed by the constable. And 
the endorsement of such renewal on the execution, as be- 
fore stated, is conclusive evidence that such information has 
been given, to the satis&ction of the justice, by the officer to 
whom it had been delivered. The Court below, therefore, de- 
ciried correctly, that the renewed executions, under which the 
avowant justified the taking, were valid in law. 

But, admitting that those executions iiad been improperly re- 
newed, so as to have no validity, still the party might have new 
Executions for the amount of the demand, the judgments stiU 
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ALBANY, existing in full force; and, under the circumstanees of this 
August, 1815. ^jj^gg^ J ^i^jjjj^ ^|j^ j-igj^j Qf ^jjg plaintiff to this property might 

WxTMOBK ^^^ ^^ ijuestioned. If he intended to be protected under the 
V. fieri facias on which the sheriff had advertised, he ought to 

Hbhsbaw. Jj^yg purchased at a sale under it His settling with the sheriff 
the debt due on it, and paying the residue of the consideration 
for the goods, gave him no better title than if the whole had 
been paid to Canfield, It is evident, that at that time he knew 
of the^ judgments before the magistrate ; and I am aware that 
this knowledge, of itself, would not destroy the sale, nor would 
the non-delivery of the goods be more than prima facie evidence 
to invalidate it, and might be explained by circumstances ; hot 
if he knew of the judgments^ and purchased with a view, and 
for the purpose, of defeating the party's remedy in relation to 
those goods, towards satisfying his demand, on the ground that 
[ * 324 ] those executions were void, and knowing that new ^executions 
might issue on those judgments, I should doubt the validity of 
his bill of sale. All those circumstances must have been known 
to the plaintiff; for it is expressly stated, that the goods in ques- 
tion were in the hands of the constable, under those executions, 
at the time he purchased. 

In Beah v. Guernsey^ (8 Johns. Rep. 446.) this principle is, 
in a great measure, recognized. We there say, that if a pur- 
chaser knows of the judgment, and purchases with the view, 
and for the purpose, of defeating the creditor's execution, it 
is void, notwithstanding a full price had been paid by the pur- 
chaser. 

The decision of this cause, however, does not rest upon thai 
point. The statute, in my view, authorized the renewal of the 
execution in the manner it has taken place ; and, upon that 
ground^ the judgment in the Court below must be affirmed. 

Judgment affirmed 



Wetmore ai^d others against HEPfSHAw. 

Where aship, IN ERROR, on Certiorari, from the Justices' Court in the 
ber crew taken The plaintiff below, (HenshaWy) an American citizen, on the 

oat and detain- 
ed prisoners of 

war, was, afterwards, recaptured, and (the master bavins^ hired a new crew) proceeded on ber voyage, 
and arrived at her last port of delivery, and earned freight : it was held, that yte seamen who were taken 
out, though never restored to the ship, were entitkd to wages for the whole voyage, deducting only their 
proportion of the talvage paid to the receptors, (a) 

(r) Van Bfuren v. WUmn, 9 Cow Rep, 158. Girard v. Ware, 1 PeUr^i Cir, Ct, Rep. 14S. The Sara' 
tara. i OaUi*. 164. 
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16th of February^ 1813, signed shipping articles, in the usual ALBANY, 
form, as chief mate of the American brig Criterian, owned by ^^^^^yJ!^^ 
the defendants below, on a voyage from Fieiu- York to a port or wstmo&s 
ports in France, and back to a port in the United States. The v. 

plaintiflr was to receive 50 dollars per month, one month's wages ^■"•"^'^« 
being paid to him in advance. The vessel sailed from Neun 
York on the 18th of January , 1813, and, on her outward voy« 
age, was captured by a British cruiser, on the 14th of February 
following, who put on board of the brig a prize-master and 
crew of British seamen ; the plaintiff, and all the rest of the 
crew of the brig, except the captain, were taken on board of 
the enemy's ship, and never afterwards rejoined the brig. 
About two days after the capture, the brig was recaptured by 
an American privateer, and carried into Port Passage, in Spain, 
where she arrived *on the 23d of February y and, after being de- [ * 3S6 ] 
tained by bad weather about a month, was carried by the re- 
captors into Bayonne, in France, where one half of the vessel, 
cargo, and freight were, by a decree of the American consul, 
adjudged to the recaptors, for salvage. To ascertain the amount 
of the salvage, the brig was put up for sale at auction, and 
bought in by the original owners, and proceeded to La Teste, 
m France, where she arrived in October, and took in a return 
cargo, and sailed for New- York, where she arrived the 7th of 
March, 1814, having earned freight for the whole voyage, 
throughout, subject to the salvage paid to the recaptors, on her 
outward passage. After the brig was restored by the recaptors, 
a new crew was employed to navigate her, at an increased rate 
of wages. The plaintiff having been detained as a prisoner of 
war in England, arrived at New- York, in a cartel, soon after the 
arrival of the brig ; and brought his action against the owners, 
in the Court below, to recover the whole of his wages. 

The cause was tried by a jury, and the Court charged them 
to find a verdict for the plaintiff for full wages during the 
whol^ voyage, deductins the month's wages paid in advance, 
and the proportion of salvage ; and the jury, accordingly, found 
a verdict for the plaintiff for 325 dollars, on which the Court 
below gave judgment. 

Griffin, for the plaintiffs in error. Where a party comes into 
Court to enforce the performance of a contract, he must 
show a performance of it on his part. The plaintiff, in the 
present case, does not pretend that he has performed the ser* 
vices for which he engaged. It is true that his failure has been 
occasioned by superior force, not by his own fault ; but, \)n 
the other hand, it has not been occasioned by the fault of the 
owners. It is the misfortune of the plaintiff. He cannot call 
on the defendants to pay him wages, for he has not fulfilled the 
contract on his part. He cannot rest his claim on a quantum 
meruit for services, for he has rendered no service. 

I have been able to find but one case in which the precise 
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ALBANY, queslioo, now before Ihe Court, has been decided ; thit is^ |be 

August, 1816. ^jggg pf ij^Q Friends^ in the Instance Court, bcP re Sir William 

Wbtmobs ^otty^ who held, that a mariner captured in a ship, taken aud 

V. carried to France^ though the ship was recaptured, and arrived 

'**^^'rf at her port of destination, was not entitled to his wagt » 

Rep, w,^ ^ beyond *the time of capture. He ooasidered it as a case of 

[ * 326 1 private baDdship arising out of the events of war. 

It is true, that S\iAgd Peters^ in the case of Hotvland v. T/f e 
t 1 Pturt't IjaviniayX allowed the claim for wages by a mariner nho had 
SwiSo'^i '^^^ taken ouA ol the captured vessel, which was afterward?^ 
V. Uiti^o/tn,ih. recaptured, and, oq pnying salvage, arrived at her port o^ dvs- 
"^- tination, and earo^^d fteight ; but thali was the case of a ntut. a. 

carried in for adjudicalion, wbick is very di^tioguishable from 
thecasckof a capture between beHigerenis; ajid tiie Karned 
judge himself, in, a npte to that case, makes tim dititinciion and 
thereby recognizes tiie doctrine as laid down by Sir WiUiaai^ 
ScoUy ia the case of the Friends ; and in the case of kVaUon v. 
A} ^^n^* ^'^^ jRoAc,^ he held, that aa American seaman, impressed i ut 
ISL '* of an Americoik vessel by a British cruiser, was not entitled to 

wages, though Ihe vessel completed hisr voyage, and earned 
i^Em,N,p. freight. The case of jBcr^strom v. Mills J^ was ihiit of a Swed- 
' ' ish seaman on board of a British ship ; and he conlinued ooi 
nifcM.Kcp. board until the recapture. The case o( Brooks v. Dorr,^ de- 
cided in the Supoeme Court of MassackmtitSy was that of a 
neutral vessel, an Amtricany taken andcarried into France, and 
afterwards released ; and the case comes within the distinction 
staled by Judge Peters, 

Capture puts, an end to the contract. Then what is the ef- 
fect of a recapture ? If the seaman continues on board to the 
time> and ia in a silualioo to perfonn services, he ia entitled to 
wages, on a qwintum meruit, but not on the ground of the oiigi- 
tt 1 Bot. 4> nal contract. The case of Curling v. Lofi^,tt though a case 
of freight, is analogous in principle. £yre, Ch. J., says, thai 
where a ship, after capture and recapture, completes her voy- 
age, the master, or owner, is entitled to a recompense ; not, 
however, on the foot of the old contract, but on the new con- 
tract, which springs out of it ; for the shipper having received 
his goods, with the benefit of carriage, a meritorious consider- 
ation arises, which entitles the master to be paid for the trans- 
portation. So, io the present case, if the plaintiff had remained 
on board until the recapture, he could have maintained assump* 
sit for services rendered, on a quantum meruit^ but not on the 
original contract for wages. 

Though ransom is no longer permitted in England, it may be 
* V^g^ ^y, ^®" ^^ ^^ ^^^ ^^'^ 1^^ stood there when that practice v/as 
M^cn, IA. permitted. In the case of Chandler v. Meade,Xt Holt, Ch. J., 
^Z Abbot on ^^9 ^^at a mariner on board a vessel captured by the enemy, 
[ * 327 I and ^ransomed, was not entitled to wages, though the ship ar- 
SHp. (3d «d.) rived in EnsrfajtJ, and delivered her cargo. 
^^.g. IV. c . j^ would be extremely hard and unjust, if the merchaut| 
230' 



HKIf»UAW. 



i DmmeU r, 
Tomhagen, 9 



OF THE STATE OF NEW-T<H^ SSfl 

after paying a large sam for salvage^ and being obliged to hire Albany, 
a nev crew for higher wages, sh ;uld also be obliged to pay the ^"S"**' *<^^*- 
wages of ihe old crew, who were taken out by the caplors. \vj(rj,«Rr. 
The hardship of the case will be more striking, if we suppvise ^^ v. 
several captures and recaptures, with salvage, and the expense 
of new crews. It is surely just, at least, that the old crew, if 
they claim their wages, should contribute to the expense of 
hiring the new crew, as well as the salvage. 

Anikon, and T. A. Emmety contra. The error in the rea- 
soning on the other side, arises from considering the contract 
f )r seamen's wages, as governed by the same principles as other 
contracts. But it is an anomalous contract, resting on the pe- 
culiar principles of maritime law. The maxim is, that freight is 
the mother of wages ; and the safety of the ship is the mother of 
rreight.t Cases may arise in which the seamen have performed ^^ 
their services to the last day, and the casualty may intervene, JofmM^^fi^.m, 
which may deprive them of their wages. On the other hand, f^j^^j^* 
cases may exist where a seaman has performed no more than 279. *Eaken v! 
a day's service, and yet he may be entitled to recover wages ^^^^^t^^ 
for the whole voyage.^ (a) The right of a seaman to recover xcLmdUr r, 
his wages, does not depend on the implied assumpsii arising ^^"^» ^ ^* 
from the performance of services, or a quantum meruit. The wA»,vPeu^» 
Court, if there is no cause of forfeiture, only inquire whether -^^^f^ ^- 
freight has been earned or not. If freight is earned, nothing and' Sitlu '^.' 
but the fault of the seaman will deprive him of his wages. Jad^fon^naus, 
Thus, sick and disabled seamen, or those taken out of a neutral 
vessel carried in for adjudication, have been held entitled to 
their wages, where the ship has reached her destined port, and 
earned freight. 

Though capture annuls the contract, recapture revives it. 
Capture puts an end to the contract only because it renders it 
impossible to be performed ; for the same reason, it puts an 
end to the charter-party ; but a recapture completely restores 
it. It may be rather said that capture suspends the contract 
until *the ultimate effect or event is known. If the c ntract [ * 328 ] 
was absolutely and entirely annulled by capture, then, though 
the vessel might be recaptured the next d^y, the seamen 
might leave the ship. 

Ship owners and seamen may all be regarded as partners in 
the same adventure ; they encounter a common peril, and share 
the common calamity. In the case of the impressment of a 
particular seaman, it is his individual and personal injury, not a 
common calamity or peril. All the cases to be found in the 
books are in favor of the plaintiff below, except the case of 
*' The Fricndsy^ decided by Sir William Scott, He appears to 

f") In the case of ChmdJer y. Grieves^ cited by the counsel, the Yerdict was 
for Uw wa«^ only to the time the ship left Philadelphiaf and the Court having 
dochirged the rule, the judgment could have been for no more than the 

verdict. 
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ALBANY, have taken up that case, ut ret nova^ without examining prior 
^^^^J^^ decisions and authorities, and has decided upon what he thought 
WsTHORs ^^ ^ ^^^ equity of the case. We shall not attempt, as has 
V. been done by Judge Petersy to support that decision, by a 

■RSHAw. djgtinction between a belligerent and neutral capture. We 
meet it, at once, and say it is not law ; unless, perhaps it may 
be saved l>y the distinction, noticed by Parker, J., in Brooks 
V. Dorr, that the seamen entered upon the voyage, under a 
special contract, by the run, so that their wages depended on 
the contingency of the vessel's arriving at her port of desti- 
nation. Parsons, however, who was counsel in that case, 
did not put it on that ground. He admitted the general rule ; 
but insisted, that as the seaman did not return to his ship as 
soon as- she was liberated, it amounted to a voluntary de- 
sertion. Lord Eldon, in the case of Bergstrom v. Mills, did 
not assent to the doctrine of Sir WiUiam Scott, as to capture, 
but admitted the general rule, and put the case on the ground 
that the vessel arrived at her port of destination, and earned 
t *£j2s' freight. The case of Beale v. Thompson^ also supports the 
' * doctrine for which we contend, that where freight is earned, 

and there is no fault in the -seamen, the act of God, or a pub- 
lic enemy, as an accidental wound, sickness, or capture, will 
not deprive him of his wages. The same principle is to be 
jk VaUn, 748, found in the French ordinance.]: 

m^hv.s.Ut.4. That the master has been obliged to hire a new crew to 

carry on the ship to her ultimate port of destination, can make 

no difference in this case, any more than in the case of hiring a 

mariner, in the place of one who has become sick or disabled 

6 1 PeteiV* by accident.^ 

Adm. Dec. 116 ^ 
—149. 

r*d29 1 *Wells, in reply. Capture puts an end to the contract for 

wages during the voyage in which freight was to become due ; 
and the reason is, that the contract cannot be performed by 
\Anon. Sid. the parties.|| Recapture restores the contract, because the ca- 
ITO. WiKgint pacity to perform is restored. But where a seaman is sepa- 
)isord ^\ay!L\ rated from his ship, he cannot perform his contract. His ca- 
^1^- jS^' pacity to perform is not, in that case, restored ; and it is on the 
ih!^cu. Homa- grouud of his being in a capacity to perform his contract, not 
3%^'^*i8S' ^^^^ ^^^ vessel has performed her voyage, that he becomes en- 
Yatea v. Hail, titled to wagcs. Supposc a vessel abandoned, from necessity, 
79 ^"*Bi5T ^^ ^^^^ should afterwards be taken possession of, and carried 
J ' ' into her port of destination, could the seamen who had aban- 

doned her claim their wages ? 
u 4 tMsVt In Bcale v. Thompson^ Lord Ellejiborough ssiys, "The right 
iUp. 54G--561. ^f ^^^ mariner to wages depends, first, upon the earning of 
freight by his owners in that voyage for which he is hired ; 
and, secondly, upon the performance by the mariner of the 
service he has agreed to perform, in respect to such owners, 
during the voyage." But the counsel on the other side puts 
the performance of service out of the case, and makes the right 
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of the mariner to wages to depend solely on the earning of Albany, 
freight; It has been said that the act of God, or the king's ^^^:^^;^^ 
enemied, cannot injure the plaintiff's rights. The act of God wetmure 
may excuse the non*performance of the contract ; but it can v- 

afford no foundation for a claim for wages, where no service ^""^aw. 
has been performed. 

In all the English cases, except, perhaps, that of Bergstrom 
V. Mills, the seaman, after the accident, has been restored to 
his ship, and in a capacity to perform his contract. In the 
case of Pr€Ut v. Ckiff, tried before Lord Kenyan, and cited in 
Thompson ▼• Rowcrojfiyf and in Beale v. Thompson, the seaman, j^tJF^' ^ 
after being imprisoned seven months, was released, with the 
vessel, and proceeded in her on the voyage. A seaman, in such 
ease, is considered as restored, by way of remitter, to his former 
state, and the contract as having continued without interruption. 
It is like a seaman's returning to his duty, and being received 
bv the captain, after a forfeiture of wages. In the case of 
Bergstrom v. Mills, it is not distinctly stated, that the seaman 
was not restored to his ship, or that he was in a capacity to 
perform his stipulated services. It is fairly to be inferred, how- 
ever, *that he was restored, and did perform his contract ; and [ * 330 ] 
if that was the fact, (a) then that case agrees with all other 
cases decided in England. On the principles of the common 
law, then, there can be no question. 

But it is contended, that, by the principles of the marine law^ 
it is enough to entitle the seaman to wages, if freight has been 
earned, and he has been disabled from performing his contract 
by no fault of his own. We impute no fault to the plaintiff. 
It was his misfortune ; but we insist that we ought not to bear 
hb misfortune as well as our own. 

As to the rule relative to seamen disabled by sickness^ that 
rests on the principles of the common law and humanity. If a 
servant is taken sick in his master's service, the master cannot 
turn him adrift, but is bound to take care of him during his 
sickness. Sickness is a temporary disability ; the party may 
return to his duty ; and, on principles of common law and 
common sense, he ought not to lose his wages. 

As to the death of seamen, it has been said, that if a seaman 
dies durinff the voyage, his legal representatives may recover 
his wages for the whole voyage reynaining to be performed. 
But this is manifestly unreasonable. Sickness produces a tem- 
porary incapacity, but death puts an end to the possibility of 
the seaman's performing the residue of his contract. It is true, 
that Judge Peters so decided, in the case of Watson v. The 
NeptuneJl. and gave wages to the administrators of a deceased t i Pder^g 
mariner to the end of the voyage ; and he grounded his decree -^^ ^' *^ 

(a) Comvn, in his treatine on Contracts, (vol, 1. p 375.) seems so to under- 
stand it. He states the principle decided in that case to be, that ** if a ship is 
captured in the course of her voyage, but is afterwards recaptured, and arrives, 
wic4 her crew, at the port of deliverj, the seamen are entitle^ to their wages." 
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ALBANY, on what he supposed to be the principles of thelaivrs of Oleron, 

,^||52JJjJ^ of Wuimy, and of the Hamt 2'ou)m : but if these- ancient laws 

WiTMoftK t^iicl CMxiiiiaDces are attentively examined, it will be found that 

V- they do not bear out the decision of that learned judge. The 

BNtaxw. qg^^i^Q which those lows intended to* decide was, whether a 

mariner, who had died before the completion of the voyage, 

was entitled to any wages, and they declare that Jie shaH have 

his fuU wagesy that is, without any deduetiotv, up to ihe time of 

[ * 331 ]. *his death, (a) This waff the construction put wpon those law s 

t Aibai on by Judge i)aow,t of Massachusetts, m a case which came be-' 

Sfi4^^ fore bim ID the District Court of the United l^ates. {b) It ie 

true that the decision of Judge Peters was^ aiArmed by Judge 

fVashingtmij on appeal to the Circuit Court of the United ikates, 

iPden'tAdwt. ill the case of Jackson v. Sim$,l in 1806; but in Carey and 

ngf, 107. 

(a) The expttrnkomm of the law of Oleron are : " Item, qnand il arriTe qn'aacon 
maiadle attaque un des mariniers de la Nef, en rendanl service en la dite Nef, le 
mattre le doit mettre hon ^ la dite Nef, et lay doit trouver Ibgisv" &c. *' Et 
fli la Nef ^toit pieate- a. &ii» voyage,. elle ne doit poiat demeurer po«r hiy ; et 
a'il guetiL il doit avoir son loyer $out eomptant, en mbutant lea fraia, ai le maitie 
luy en a fait : Et e'il meurt, aa femme et aes orochains le doivent avoir pour 
Iny." Jmgemene 3* Oleron, T. 7. Cleirac, in hiv commentary on thia urdde, 
■aye, that die IDth article, of the Onfinaneea of Witbvm, the 45lii article of the 
laws of the Hanse Towns, the 27th of the Ordinances of Charles V., and the 16tii 
€^ Philip II., compiled fbor the £010 Countries, are all compiled or extracted from 
this law of O^»ron,, and aiv eaactly smiilar, in renrd to a mariner who falls «ek, 
whether he recovera his health, or dies during Die voyaAB. Cleirac, Les Us et 
Covtmmesde la Met, p. 25. See also p. 143 — VT^. These difierent maritime lawa 
and ordinances may be traced up to the very ancient and celebrated code enti- 
tled U ConsoUUo del Mure, aa the souroe from whence they have been derived. 
In the edition ef the Consolato, mnted at Venice in 1737, with the Commentary 
of Casaregis^ chap. 125, 126. Iv7, it is said, *< That if a mariner shall be taken 
siek and «ue m the ship, he shall be paid all his wa^s." Se marinaro die sara 
atmmtloia etmorvntedlernm9e,debbM>esserejmgaiO'dt tutt^ it sno setiario. (eap. 
125.) '' A mariner hired for the voyage, ^^ ^7 ^ ^^ ^ God, dies before 

« the ship sets sail, ought to have n fourth jMTi of his wages, which shidl be deliv- 

ered and paid'to hia heirs; and if he should die afler the ship haa set sail, and be- 
fore she arrives at her part, the htUf of the w^ges is due to the deceased marineiv 
and ought to be paid to his heirs ; and if he has received the whole of hia wag^s 
before his death, the whole shall belong to him, and go to hia heirs.*' Mori' 
naro ehe sara aecordato m viaggio, et per twlonta di Die muore innanzi de hmver 
fafto vbIa, debba haver il quarto del salurio, et sia eonsignato e dato agi heredif 
et se morira dipoi che havessefatto vela, et innanzi ehejusse dove la nrnv^fara poT- 
to, le meta del salario debba essere del tnorto, et debbasi dar alii suoi heredi, et si 
havesse ricevuto tutto il salario innanxi ehe morisse, tuttodMn essersuo, cC daio a 
i suo heredi, ehe patrone di nave, ne di navUio non puo nienie eontrasture, ne dir 
mandare. ?cap. 126.) '^ If tlie mariner is hired by the month, and shall die, hia 
wages, for tjie time he haa served, shall be paid to his heirs." Se i* marinmro 
6 accoidato a mesi, et morira, sia pagato et dato alii suo h^edi per ptel'o ehe ha 
Vfsse servitto, (cap. 127.) These three chapters should be taken togetlier ; antf 
the ^neral position stated in the 126th chapter is to be understood with the dis- 
tinctions ana explanations contained in the two following chapters It is so un- 
derstood by Casaregis, in his Commentary ; and the same distinctions aa to the 
time when the death happens, and the terms of tlie contract of hire, are adopted 
in the Ordinances of Ckttrtes V., and in the Marine Ordinance of France. It is 
clear, from a carefVil examination and comparison of all these ancient ordinancea 
with the commentators, that the construction put by Judge Davis on the Utto 
of Oleron, is the true one : viz. that a seaman who is taxen sink in the service 
of the ship, and dies, is entitled to his wages to the time of his death, without Miy 
deduction for the time of his sickness. 

(b) This was the case oT Jfatterstrom, administrator of Taijlor v. f'kiff Havtrd, 
decided 31st ^ai/, 1809. The elaborate and learned opinion of thr judge, in tiua 
case is to be found in the second volume of HaWs Law Journal, p. 35^— La2. 
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Mers V. The Kittys in the District Court of South Carolina, albany^^ 
Judge Beey in 180S, with those opinions of Judge Peiert and ^^^^J^^ 
*Judge fFajAiitg-^on before him, decided differently, and allowed wjitmore 
wages for the deceased seaman to the time of his death only. v. 

S3 far, then, as the opinions of the judges of the Courts of the , # o^ q 
United States are to be regarded, they are equally divided. I -I 

The French Ordinancef declares, that where a seaman, hired ^ ordm, dt la 
bifthe months dies during the voyage, his heirs shall be paid ifar.axuis^u. 
his wages to the time of his death ; and where the hiring is for ly^^^ iy^[ 
the whole voyage, out and home, for an entire sum, his heirs 746. 
are entitled to half that sum, if he dies on the outward voyage, 
and the whole, if he dies on the return voyage. And Heath, 
J., in the case of Beale v. Thomp8on,% considers a seaman dying t^^\i^ 
in the course of the voyage as entitled only to a proportionate see ' s. c. 4 
part of his wages. Abbot seems to /doubt whether a seaman, -E«<,546. 
io such case, is entitled to any wases.*^ ^A ^'^^^ ^ 

In the case of CiUter v. PoweU,\\ the master gave a note, ^'^^'^ 
promising to pay the seaman thirty guineas, provided he con- dg Vem Rep 
tinoed on board and did duty for the voyage from Jamaica to ^* 
LioerpooL The seaman died before the ship reached Liver- 
pW, and the Court of K. B. decided, that his administratrix 
was not entitled to recover the stipulated wages, either on the 
contract, or on a quantum meruit* 

In the case of a mariner impressed during the voyage, Lord 
Ryl(^ held that he was entitled to wages, pro tanto, or for the ir ^Viggim v 
part of the voyage he had performed before he was impressed, ^i^^^ff^ 
In that case, the seaman was taken out by vis major, and the 
ship arrived safe, and earned freight. On the principle con- 
tended for by the counsel for the defendant in error, he ought 
to have recovered his whole wages; but Lord HoU decided 
otherwise ; and on what principle, unless it was that he had 
not performed the services for which he had contracted ? 

Judge Peters does not question the authority of the decision 
of Sir Win, Scott, in the case of the Frieftds, but the dis- 
UQction which he states, and which is a clear and sound one, 
SQDports that decision. The French Ordinance, (art. 16.) and 
Valin, regard the capture of a seaman by an enemy or pirate, 
as his peculiar misfortune, and declares that he can have no 
claim whatever against the master or ship owner for his ransom 
or wages. And the 17th article of the same ordinance de- 
clares only, that if a sailor, sent by water or on shore, in the 
service of the ship, should be taken and be made a slave, his 
ransom shall be paid at the expense of the ship, without pre- 
judice *to his claim for wages. This Valin considers as a to- [ * 333 ] 
t;illy different case from that of a capture by an enemy, or 
where a pirate takes out a particular seaman and makes him a 
si ive. A:?ain ; it may be observed that the vessel and cargo 
were sol 1 in France to pay salvage ; she was purchased in, and 
a hew crew hired. Must not, then, the former voyage be con- 
sidered as having ended in France ? 
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Thompson, Ch. J., delivered the opinion of the Court. 

The plaintifT below, as mate of the American brig Criterion^ 
signed the usual shipping articles for a voyage from New^ York 
to a port in JPrance, and back again to the United States, On 
the voyage, the brig was captured by a Britisb ship of war, and 
the plaintiff and the rest of the crew were taken from on board, 
and never afterwards rejoined the brig. About two days after 
the capture, the brig was recaptured by an American vessel, 
and restored, on payment of salvage, and performed her voyage, 
and earned freight. The plaintiff claimed, and has recovered, 
in the Court below, his full wages for the voyage, deducting his 
proportion of the salvage, and the advance of one month's 
wages. The question now submitted to this Court is, whether 
this recovery can be supported. 

There is little satisfaction to be derived from the exami- 
nation of adjudged cases on this subject ; for we find much con- 
fusion, and great diversity of opinion, among very able and 
learned judges on the question. From an attentive examin- 
ation, however, both of the English and American decisions, 
I am satisfied, that the weight of authority and principle is in 
favor of allowing full wages. It is a contract of a peculiar 
kind, owing to the nature of the service, and is regulated by 
principles of policy, which are calculated to secure the faithful 
service of seamen. The governing rule is, that wages are 
payable out of, and depend upon, the fund created by the 
earning of freight^ and not upon the performance of service. 
Hence, it has become a maxim, that freight is the mother of 
wages. The event of earning freight seems to be the contin- 
gency upon which the right to wages is to depend. It may 
seem, at first view, unjust, that ship owners should be com* 
polled to pay wases when no service has been performed ; but 
it would be, at least, equally hard upon seamen, to deny to 
them their wages, when the non-performance of the service 
was not occasioned by their own fiiult or misconduct, but by 
*a vis mojory over which they could have no control. The 
great principle upon which the counsel for the plaintiffs in 
error seem to have rested the cause is, that the capture dis- 
solves the contract, and that the seaman's right to virages, 
afterwards, depends upon the performance of services. This 
proposition appears to me too broad to be supported. If the 
contract be dissolved, and entirely at an end, it would be op- 
tional with the ship owner, upon recapture, whether or not to 
employ the same seamen. But this never could be admitted. 
No case will be found to warrant such a principle. If the 
seamen are ready and willing to perform the service, agreeably 
to the terms of the shipping articles, there can be no doubt 
but that the master would be bound to receive them. The 
effect of the capture is to dissolve the contract if no restoration 
takes place, because it cannot be executed ; but if, by any sub- 
sequent event, it can be carried into execution, the rights of 
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the parties are restored, and the performance of the contract is 
deemed only to have been suspended. 

In the case of the Friendly (4 Rob. Ad. Rep. 116.) which has 
principally been relied npon by the plaintiffs in error, Sir fVil- 
Ham Scott seems to admit, that the recapture revives the con*- 
tract, as to the seamen on board at the time of the recapture. 
It is not, however, to be denied, but that the point decided in 
that case is directly against the right to recover wages in cases 
like the one before us. In opposition to this, however; may be 
pot the case of Bergstrom v. li/RlUy (3 Esp, Rep. 36.) where 
Lord Eldon says, there is no doubt, that if a ship does not per- 
form her voyage, the sailors have no title to wages. But it is 
equally certain, that if the voj^e is performed, a temporary 
interruption shall not defeat the claims of the seamen. The 
temporary interruption here- alluded to, was a capture, and 
detention of the vessel until recaptured. 

In the case of Curling v. Longy (1 B. fy Pul 637.) Lord 
Ch. J. JSyre considers capture as putting an end to the con- 
tract of freight ; and that recapture and services performed, 
would raise a consideration that would support an action of 
assumpsit^ not on the foot of the old contract, but on a new 
contract which springs out of it. Lord Ahardeyy however, in 
Beale v. Thompson^ (3 B. fy Pul. 430.) denies this doctrine. 
He says, '' I admit that capture puts an end to the contract ; 
bat I do not admit, nor do the cases establish, that capture one 
day, and recapture the next, will put an end to the contract ; 
*^d with great deference to the dictum of Lord Ch. J. Eyre^ 
in the case of Curling v. Longy I think that capture and re- 
capture do not put an end to the voyage. That capture, 
followed by a total loss, does ; but capture, followed by a recap- 
ture, does not ; and God forbid it should : for when a ship is 
taken infra pmndia hostis, and becomes the prize of the enemy, 
if capture puts an end to the voyage, the sailors are not inter- 
ested to retake the vessel ; for, although the crew should rise on 
the enemy, and recapture and bring back the ship, they are to 
be told, she has been captured, which puts an end to the 
contract for wages,'' 

The view here taken of the effect of capture and recapture 
upon the voyage, and the contracts in relation to it, appear to 
me to be founded in good sense and sound policy. It would be 
useless for me to travel over all the cases, and notice the various 
opinions which have been thrown out on this point ; they are 
certainly not reconcilable with each other. And it strikes me. 
that the one maintained by Lord EUon and Lord Ahanky is 
the most fit and proper to be adopted. To these might be 
added that of Lord Ellenborough. (4 Easty 558.) MoUoy also 
lays down generally, that if a ship be taken, and afterwards 
retaken, and restored, and proceeds on her voyage, the contract 
is not dissolved. 
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ALBANY, If, then, the contract has not been dissolved, upon what prin- 
Angust, 1815. c\p\Q can the seamen be denied their wages ? The voyage has 

WsTHOKx '^^ performed, and freight earned, and no voluntary act done 
V. by them to forfeit their wages. That the right to wages does 

UxffsKAw. jj^j depend upon the actual performance of serVice is settled 
by the case of Chandler v. Greaves, (2 H. Black. 606. note.) 
In that case, the seaman was taken sick, and left on the voyage , 
and Lord Loughborough^ at the trial, thought he was not entitled 
to wages : but the Court, upon a motion for a new trial, said 
that the marine law ought to be followed in the construction of 
the contract, and directed an inquiry to be made as to the 
usage in the Court of Admiralty in such ca^s ; and it was as* 
oertained to be the established rule, that a disabled seaman \«'as 
entitled to his wages for the whole voyage, although he had 
not performed the whole. The same rule is laid down by 
Abbots (354.) who observes, that as a seaman is exposed to the 
hazard of losing the reward of his faithful services during a 
considerable period, in certain cases, so, on the other hand, the 
law gives him his whole wages, even when he has been unable 
( * 336 ] *^^ render his services, if his inability has proceeded from any 
hurt received in the performance of his duty, or from natural 
sickness happening to him in the course of the voyage. And 
such is also the rule of the laws of Oleron, (art. 6. and 7.) the 
great leading principles of which are received and adopted by 
most of the commercial nations of Europe as a part of their 
maritime code* If such be the established rule with respect to 
sick and disabled seamen, it must apply with equal, if not 
greater force, to seamen forcibly taken from a vessel. There 
is the same loss of service in the one case as in the other ; 
and the same expense incurred by the owner to supply their 
places. 

On an examination of the decisions of the Courts in this 
country, so far as they have fallen under my observation, it 
appears to have been uniformly considered, that seamen, in 
cases like the present, were entitled to full wages. This pre- 
cise question has frequently come under the consideration of 
Judge FtierSy in the District Court of Pennsylvania, where he 
has held, that a seaman is entitled, or not, to wages, according 
to t\\e fate of the freight, which is a particular fund u()on which 
his right is to depend. If this fund is lost, the seaman suffers 
with the ship owner, and reaps not the reward of his dangers 
and his toils. But he is entitled to wages in all cases where the 
defect of service is not imputable to himself. If he has been 
prevented from performing the voyage by force, he is to be paid 
full wages, deducting what he may have earned in other service. 
It is highly fit and proper that a seaman should lose his wages 
where the non-^rformance of his contract is imputable to his 
own fault, negligence, or misconduct ; but he ought not to suffer, 
or have his risk or responsibility increased, by circumstances he 
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cooldnot control, where the fund to which he was to look, though ALBANY, 
temporarily in danger, is ultimately safe, (1 PetersU Adm. ,^*JS2f^J^ 
Jkc. 116. 123.) W.T1I0E. 

The principles upon which these decisions are bottomed, ^ v. 
have been sanctioned and affirmed by Judge Washington^ in 
the Circuit Court of the United States. (2 Peters^s Ad, Dec. 
184.) Cases like this hare been considered, in principle, as 
standing on the same footing with those where the non-perform- 
anee of service has been occasioned by sickness ; in which case, 
although death ensues before the termination of the voyage, full 
wages have been decreed by Judge Peters^ and sanctioned by 
Judge Washington. (1 Peters's Ad. 142. 157. and 157. note.) 
*Aad this is, indeed, conformable to the principle adopted in [ * 337 ] 
Chandler v. Greaves, already referred to. Judge Bee, in the 
case of Carey v. Schooner Kttty, (1 Bee^s Rep. 255*) held a 
di&rent doctrine, and limited the recovery of wages to the death 
of the seaman ; although he admitted that, according to the 
laws of Oleron, Wisbuy, and the Hanse Toums, wages for the 
whole voyage were recoverable; but he thought proper to 
ibUow the Jerench ordinances, which, he said, were otherwise. 
The case of Brooks and Dorr, decided by the unanimous opin- 
ion of the Supreme Court of Mass&diusetts, (2 Mass. Rep. 39.) 
is directly in point on this question, and is entitled to very re- 
spectful attention. The late chief justice of that state, who 
WIS counsel for the defendant, did not pretend but that the 
phintiir was entitled to his iull wages ; but argued that they 
were to fall upon the underwriters, and not upon the ship own- 
ers, they having abandoned. He admitted, that it was a general 
rule, that if a seaman has done nothing by which he has in- 
curred a forfeiture of his wages, he is entitled to them until the 
completion of the voyage ; and said there was no case where 
wages had been recovered for part of a voyage, unless where 
the mariner had died during the voyage. 

Upon the whole, therefore, I think that the weight of judicial 
opinions on this subject is decidedly in fiivor d[ allowing to 
the plaintiff below his full wages ; and that this is in conformity 
to the principles and policy which ought to govern the con- 
ttmction of contracts for seamen's wages. The judgment of 
the Court below must, accordingly, be affirmed. 

Judgment affirmed* 
Vol. Xn. 37 289 
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ALBANY, ^ 

August, 1815. 

^^ BUMH**" Van Valkenbdrgh against Rouk. 

V. 

Uoder the plea THIS was an actioD of debt on a bill obligatory, or 8<^«iled 
of non ett/ac- note, and was tried before Mr. Justice Yates, at the Orange 

evidence of The defendant pleaded nan est factum, and, at the trial, en- 
mauer 'of ob^ tered into evidence to show that the note had been fraudulently 
taming the in- obtained, by substituting, in the place of the note which the 
wUchtSe piai^ ^defendant intended to execute, one for a much larger amount. 
tiff deeiaius. (a) To this testimony the counsel for the plaintiff objected, that it 
[ * 338 ] was inadmissible under the plea ; but the judge overruled the 
objection. 

It is unnecessary to state the testimony, as it is unnoticed in 
the opinion of the Court. It appears from the case to have 
been of a very vague and indefinite nature, consisting princi- 
pally of loose conversations with the plaintiff, and none of it 
looking directly towards the species of fraud intended to be 
proved. It was proved, on the part of the plaintiff, that the 
defendant could read writing, and wrote a good hand. 

The jury found a verdict for the defendant. The plaintiff 
moved to set aside the verdict, and for a new trial : 1. Because 
improper testimony was admitted. 2. Because proper testi- 
mony, offered by the plaintiff, was overruled by the judge. 
3. B^use the verdict was against evidence. 

Ross, for the plaintiff. 

FisJc, contra. He cited 2 Chitttfj 479. 3 Term Rep. 438. 

Spencer, J., delivered the opinion of the Court. The evi- 
dence in this case looks towards a substitution of an instrument 
of a larger amount, for the one the defendant supposed he was 
executing. Had it been made out satisfactorily that there had 
been a note drawn for a smaller amount, that the defendant 
was defrauded into executing the note in question, by its sub- 
stitution at the moment of execution, I cannot perceive any 
objection to the admission of such proof; and if made out, I 
think it would avoid the instrument upon the issue of non est 
factum, Chitty lays it down, that the defendant, on non est 
factum, may give in evidence that the deed was void at com- 
mon law, ab initio; as that it was obtained by fraud, &c. 
(Chitty, PL 479.) The fraud he refers to must have been a 
fraud relating to the execution of the deed, for the issue in- 
volves only the execution of the instrument. In the case of an 
infant, he must plead infancy, and cannot give it in evidence 

{a) Vid. Stone v. Wood, 7 Cow, JZcp. 4fi3. Dorr v. MuntoU, IS Jokm, R^, 490 
DaU T. Rooieoelt, 9 Cowm, 907. 

«90 



OF THE STATE OF NEW-YORK- W8 

on non est factum^ because the deed is his, though he is not A.LBANY, 
bound by it. A feme covert, having no capacity to contract, is ^^^^^J^^ 
oot bound to plead coverture. If a deed be misread, or mis- .j.^^ pkoflx 
expounded to an unlettered man, this may be shown on non v. 

• tstfttctumy ^because he has never assented to the contract. So, fVl' « i 
if a man be imposed upon, and signs one paper while be be- l ^'^ J 
lieves he is signing another, he cannot be said to have assented, 
and may show this on non est factum, 

I will not pretend to say that there is not a great deal of 
technicality in the application of the rule, as to the cases in 
which you may give evidence impeaching the execution of the 
instrument, under the plea of non est factum, and those in which 
jou may not. In the present case, the defendant was not un- 
lettered, and there is not sufficient proof to warrant the verdict, 
that there was a substitution of one instrument for another. 
There must be a new trial. 

New trial granted. 



The People against Rose. 

THE defendant, who was brought up on habeas carpus, had g-fP?""**^. 
been indicted at the last Oyer and Terminer in Onondog'a county, wboattem^Tto 
under the 20th section of the act declaring the punishment of b**^![Kf- ^ 
crimes, (1 iV. R, £#.412. sess. 36. c. 29.) (a) for aiding a pris- ^Sm^m con 
oner, who was confined in the gaol of that county for felony, JJSch*!* ftikm 
in escaping from the gaol. prisoner, confin- 

It appeared that Rose, who was confined in the same gaol ^J^ ^•^^S 
for some petty offence, attempted to escape, by breaking the the gaoL is 
prison : in consequence of which, a fellow prisoner, confined ^^ **witMn 
for felony, was enabled to escape. the 20th section 

of the statute, 

E, WiUiojns, for the defendant, contended, that the prisoner, k. i n.r!l 
in breaking the prison, intended only to effect his own escape, ^^ ^iJSS 
and not to aid or assist other prisoners to escape ; and that the with imprison- 
case did not, therefore, come within the statute. °**°* " ^ 



state prison. 



Per Curiam, This case is clearly within the mischief which 
the statute was made to prevent. The prisoner must, therefore, 
be sentenced to the state prison, at hard labor, for five years. 

(a) 2 JR. R 683, 4. 
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ALBANY, 
Aagosty 1815. 

AirovTMOVi* 



*Tatlor against Hatch. 



An affidant SKtJNNER was about to read an affidavit, in support of a 
Wedtofa^n^ motion in this cause, when Walworth objected, that the affida- 
m support of a Yit had been taken before the attorney for the plaintiff, who 
£r^e ' "l^Z ^^ A commiuioner for taking affidavits, to be read in this 
toraey in the Court. He citcd the rule of the Ck>urt of K. B., in EngltnuL 
•^- <*^ and 3 Term Hep. 403, Khig v. WalUtce. 

Ptr Curiam. The practice of the Court of K. B. is not to 
allow an affidavit taken before the attornej in the cause to be' 
read. It is a very fit and proper rule, which we shall, there- 
fore, adopt as the practice here. As the party may, however, 
have been led into a mistake as to the practice, we give him 
leave to withdraw his motion, and to renew it again, at the next 
term, on a proper affidavit, (a) 

{a) 7W« K. B. Fr.461. Bat an affidavit to bold to bail may be taken belbie a 
commiitionef, thougfa attoiney for the plaintiff. TitkPt Pr, 155. 

{b) The Rnle m the ease appliet only to affidaTits made beibra an attoney in a nil 
penoing, not to thcne preparatory to the commencement of one: at an affidavit to obtain 
Qte allowance of a etrtioiwi. Vary "». Cf9ifrea, 6 C«o. Rep. w9. And lee WUIwrd ▼. 
JbtU, 15 /oftfw. Aep. 5S1. OiUmiacifc v. HTaSafar, 17 A2. 1 



Anontmous* 



A judgment IN this case, on a writ of error, the judgment of the Court 
S'm'wrt^and '^^'^^ ^^ h^etk reversed in part, and affirmed in part, and the 
affirmed in partj Only question was as to the costs. 

but in such 

are allowed on Per Curiam. There is no doubt that a judgment may be re- 

either side. (c> yersed in part, and affirmed in part, (d) But tfie statute speaks 

only of the entire affirmance or reversal of a iudgment. (1 JV. 

R. L. 346. sess. 36. c. 96. sec. 13.) (e) We tninl that no costs, 

in this case, are to be allowed on either side. 



(c) Vid. Ton Bokkelin v. JhigemU, 5 WendeWt Rep. S15. Flmoer v. AUen, 5 Cmm 
65i. By the revised statutes, costs may be awarded to ekher paity, at the discretion cf 
the Court. 

Id) atmOt v. Jamrn, 8 Mm. Rep. 111. S. P. 558.t 

U) iR.8. 618. 

t Bot see inflra, 434. 13 J9lmB. J^. 400. 14 M. 4n. 
END OF AUGUST T£BX. 
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STATE OP NEW-YORK, 

IN OOTOBKR TXRMy IN THE FORTIETH TEAR OV OQR 

INDEPENDENCE. 



HoRTON and Woodholl against Hicks. 

THE defendant, having become insolvent, regularly assigned The ssd 
his property under the act, (seas. 36. ch. 98. 1 N. JR. L. ^X^ ^Ut 
460.) (a) The plaintifls, under the 22d section of the act, de« caset of umoI- 
msDaed of the assignee payment of the taxed bill of costs in ]^^.i|^*s6! 
this cause, which he refused. This section of the act directs, c. 96.) directing 
'Uhat al^ costs of suit, prison and jail fees, and charges of pro- {f bTftrSTpald 
oeeding under the act, to obtain the discharge of the insolvent, by theaniga- 
duJl be first paid ; and then, deducting all such costs, charges, ^'^^^^ 
and expenses, as shall be necessarily laid out and expended by mHsbrooghtby 
tbe assignee or assignees, together with his or their commis- mignee^r m^ 
noDs," &c. ; the residue shall be equally divided among the pg^w of tfw 
creditors, without preference. On the refusal of the assignee got ^^ ^ 
to pay the costs, the plaintiffs obtained an order from the re- ^|^^|^«,,^ 
oorder, directing tbe assignee to pay them. Seu^mnnt 

APCtmn, for the assignee, now moved for a rule to vacate 
the order of the recorder. He contended, that the act did not 
*apply to suits brought by or against the insolvent, before the [ • 342 ] 
assignment or discharge ; and he cited Dey v. Lavett.f t 7 JMnt. 



1^9.371 



G. W. Strongs contra, relied on the words of the act, ^* that 
all costs of suit " should be first paid ; which, he contended, 
included all suits against the insolvent ; that the prosecuting 
creditor ought not to be placed in a worse situation than the 



Yav Aum. 



842 CASES IN THE SUPREME COURT 

liEW-TOBK, Other creditors, which would be the case if his costs were not 

Oct 1815. p^j 

AVDSRMV 

V. Per Curiam. We decided in the case of Dey t. Laveti and 

othtrsy assignees of Richards fy Coit, that the act did not ev* 
tend to costs of suits instituted by the insolvent before his dis- 
charge; and, on the same principle of construction, it is equally 
clear, that it does not apply to suits brought by creditors against 
the insolvent before his assignment or discharge. The words 
of the act ^* all costs of suit," mean only the costs of suits 
brought by or against the assignee or assignees of the insolvent. 
There is no reason or justice in giving the prosecuting creditor 
any advantage over the other creditors. The act does not in 
tend to encourage suits against insolvents. Its object, in this 
section, is merely to indemnify the assignees for all the costs, 
charges, and expenses of all suits brought by or against them, 
or necessarily incurred by them in the execution ot their trust* 

• Rule granted. 



[ * 343 1 *Anderson and others against Van Alen. 

Cottrtiof iw THIS was an action of assumpsit^ for goods sold and de- 
Miignnwn<f of livered. The defendant pleaded non-assumpsit, with notice of 
^owrwadaoii, ^ get-off. The goods were sold to the defendant in May or 
the rigfatTcTa JuM, 1814, to the amount of 553 dollars and 92 cents. 
€tHmqm trust, The defendant, on the 26th of September, 1814, purchased 
loo hBviag no- of fV, D. fy Sons, of Amsterdam, m Montgomery county, two 
^"i^^T^ notes, drawn by the plaintiffs on the 17th of June, 1814, one 
Uce of the at- for 500 dollars, payable in 90 days, and the other for 31 dol- 
iSr^d n^ '^" ^"^ ^^ centSjjjwyable at the same time ; for which the de- 
be, abows} bat fendaut gave to fv. 1), fy Sons his two notes for 250 dollars 
tb^ party^u ^^^^> payable at 9 and 12 months ; and the defendant, at the same 
with a biowi. time, gave to fV. D. if Sons a receipt, specifying that he had re 
fi^ and *cS c®>V€d of them the two notes above mentioned ofthe plaintiffs, in 
cnmstancet as exchange for his two notes above specified, and promising to re- 

hm*L '^p^. ^"^^ ^^^ ®^*^ °^^®^ ^^ '^® plaintiffs to fV. D. Sf Sons, at any time 
(a) ' within two months, in exchange for his said two notes, or for 

other notes of the plaintiffs to that amount. On the 20th of No- 
vember, 1814, the defendant returned to fV. D. fy Sons the note 
of the plaintiffs above mentioned ; and they endorsed and deliv- 
ered to him another note drawn by the plaintiffs, dated April 9, 
1814, by which they promised to pay to fV, D. fy Sons, or order, 
six months after date, 453 dollars and 18 cents, which was the 
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loCe mentioned in the notice of set-off, and the only one of^ nkw-york» 
fered nnder the notice, at the trial. ' v^^Sl^^t^ 

The plaintiffs proved, that the defendant, in a conversation Airoxftsov 
with their attorney, in January last, admitted that he obtained v. 

the note offered as a set-off, after he had heard of the plaintiffs' ^ ^^'' 
fiulnre; that he was in Albany on the 22d of September, 1814, 
when he learned that the plaintiffs had failed, and become in- 
solvent, and saw their goods sold by the sheriff on that day ; 
and that, some days after his return from Albany y he obtained 
the notes of fV, D. fy Sons. 

The plaintiffs then produced an assignment, executed by 
them on the 26th of September, 1814, to James Gaurlay, as- 
signing over all the debts due the plaintiffs, specified in the sched- 
ule annexed, among which was (he note due from the defend- 
ant, in trust, to *pay the debts due from the plaintiffs to cer- [ * 344 ] 
tain creditors mentioned in another schedule annexed to the 
said assignment, and to pay over the surplus to all the other 
creditors of the plaintiffs not named in the said schedule, 
without distinction. 

On the 7th of October, 1814, the plaintiffs executed an as- 
signment to L. Bingham, and two others, of the city of Neto* 
fork, their creditors, of all their notes and accounts, in trust, 
for the payment of themselves and other confidential creditors, 
and then in trust for all the other creditors of the plaintiffs. 
Gourlay having agreed to sive up to the said assignees the as- 
signment made to him, of Uie 26th of September, 1814, on their 
engaging to pay, out of the first moneys they should receive 
under the assignment to them, the debts due to the persons 
named in the schedule annexed to the first assignment, but 
which, it appeared, was not, in fact, annexed, though expressed 
and intended so to be by the parties. 

A notice, dated the 15th of October, 1814, was published in 
two newspapers, in Albany, and the publication continued for 
three months, which stated that the plaintiffs had assigned all 
their debts, (&c. io Bingham waA others, to whom payment was 
requested to be made ; and, on the 20th of October^ the attorneys 
ofthe plaintiffs wrote a letter to the defendant, addressed to him 
at Amsterdam, where he resided, which was put into the post- 
office at Albany, informing him ofthe assignment, and requesting 
him to make payment to ue assignees. This letter the defendant 
4idnot receive from the post-office at Amsterdam until the latter 
part of December, or the beginning of January last, though the 
letter had lain in the post-office there from October to that time. 
A verdict was taken for the plaintiffs, subject to the opinion 
ofthe Court, on a case containing the facts above stated ; and 
which was submitted to the Court without argument. 

Thompson, Ch. J., delivered the opinion ofthe Court. The 
plaintiffs having made an assignment of the demand on which 
the present suit is founded, for the benefit of their creditors, 

295 
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HEW-york, they are only nominal parties upon the record, and the ml 

^^ ^^?^. question is befween their creditors and the defendant ; and the. 
AjTDSKMtf "S"^^ of set-off will depend upon the fact, how far the defend- 
V. _^ ant is chargeable with notice of the assignment. It is a well- 
settled principle, that Courts of law will notice the assign- 

[ * 345 J ment of a chose *tn actitm^ and protect the interest of a cestui 
que truBt against every person who has notice of the tniat. 
And it seems, also, to be pretty well settled, that actual notice 
is not necessary. If a party acts in the face of &cts and cir- 
cumstunces which were sufficient to put him upon inquiry, he 
acts contrary to good &uh, and at hn peril. These are prin- 
ciples fiiUy recognized by this Court, in the case of Johnson v. 
Bloodgood^ (1 Johns. Cos. 51.) and, if applied to the case before 
us, will very satisfiictorily show that the setoff cannot be allowed. 
I lay out of view the first assignment to Gourlay, and notice 
only that made to Bingham and others, on the 7th day of Oc* 
tober, 1814. The note offered as a set-off, bears date the 
9th day ot Aprils 1814, payable six months after date, and was 
not transferred to the defendant until the 20th of November , in 
the same year, which was some time after it fell due. This has 
always been considered a circumstance of suspicion, and enoagh 
to put the endorsee upon inquiry. There is no direct and positive 
proof that this note was purchased for the express purpose of 
setting it off against the present demand ; but the facts in the 
case afford an almost irresistible conclusion that such was the 
object. The defendant, as appears by his own confessions, 
was, some time before he purchased the note, fully apprized of 
the feilure of the plaintiffs ; was present at the sale of their 
goods by the sheriff; and it is hardly conceivable, that with a 
knowledge of this fiaict, he would have pufchased the note in 
question, unless it had been with some such view. About the 
middle of October^ notice of the assignment was given in two 
of the public newspapers, printed in the city of Albany ^ and 
continued for three months; and about the 20th of the same 
month, a letter was written to the defendant, giving him notice 
of the assignment. This letter, it is true, did not come to the 
defendant's hands until some time in December or January ; 
but the very circumstance of its lying in the post-office, in the 
very town where he resided, from some time in October j bears 
strongly the appearance that there was some suspicion as to its 
contents, and that the notice in the newspapers had been seen. 
These are strong grounds for believing a speculation was in* 
tended, to the prejudice of the other creditors who were inter- 
ested in the assignment, and are sufficient to afford a well- 
grounded belief, if not an irresistible conviction, that the de- 

[ * 346 ] fendant had notice *of the assignment when he purchased the 
note. The opinion of the Court, therefore, is, that the set-off 
ought not to be allowed, and that the plaintifis have judgment for 
553 dollars and 92 cents. 

Judgment for the plaintiffs 
296 
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REW-TORK, 
Oct. 1816. 

^-., • ^ -Air Cavfisld 

CAifFiELD against Mongeb* ▼. 

MoiroBK. 

IN ERROR, on certiorari^ to a justice's Court. Wh««e^,de- 

This was an action of trover for a* note of about five doDars, Kla^ ^iv« 
drawn by one IAn$ty^ payable to Monger y the plaiotiflf below, the amount, and 
dated in the year 1811. The defendant pleaded not guilty; ^y,^e^l of a 
and, upon the trial, it appeared that a note, of the description ^ frpm^. to 
set out in the declaration, had been delivered to one John K e^iuMe ^ u- 
CanfieUy to receive the amount of the drawer, and, when paid, «pMnent^of Um 
to credit and endorse the amount on a note which John K ao ' autboiUy, 
Cmfitld held against the plaintiff and one Reuben Adanu : that ^^ '^b'^ 
both those notes were afterwards in the possession of the de- and^/wiu not 
feadant ; but how he came by them did not appear : that the ^ s^iity^ of^a 
phiatiff demanded the note drawn by 'LinseVf which the de- nfiuw^ to' de- 
feadant refused to deliver up : that he then demanded that he ^^^^ "^ ^ 
should endorse it upon the plaintiff's note, which he also re- 
fined to do. At the trial, the defendant offered to me up the 
note to the plaintiff, but he refused to receive it The justice 
gave judgment for tlie plaintiff. 

Per Curiam, How the defendant below came into posses- 
sion of the note in qi*estion does not appear. But it is neces- 
sarily to be inferred from the evidence, that he either received 
it by purchase from John E. CanfieUy or, as his agent, to col- 
lect, and apply it in the same maniier as John E. tSanjield was 
authorised to do ; and the defendant must be considered as 
standing in the same situation, and clothed with the same 
rights, in relation to this note, as John E. Canfield was; 
and the delivery of the note to him, with directions to receive 
and apply it towards pajrment of his own note, would amount 
to an equitable assignment of it, and vest in him an interest, 
which the plaintiff could not defeat at his *pleasure. (1 Caine$^s [ * 347 ] 
Rtp. 363. 3 Johns. Rep. 71.) He had an authority coupled 
with an interest, (1 Caines^s Cos, in Error y 15.) which the 
plaintiff could not devest him of, without paying the note upon 
which the one in question was to be applied. The defendant, 
therefore, had a right to retain the note, and was not guilty of 
a conversion, by refusing to deliver it up when demanded ; and 
he ought not to have endorsed it on the other note, as re- 
quest^, unless payment had been received of Limey or it 
had been lost in consequence of the defendant's n^hgence, 
of which there was no evidence. The judgment must, accord- 
ingly, be reversed. 

Judgment reversed. 

(a) Vide Franklin Bank v. iSoynMwuf, 3 WendeWt Rep, 69. Pead v. WeUt, 6 Jhid. 
591. Whtder v. Whedtr, 9 Ccw. Rep, M. 
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Canfield against Monger and Adams. 



NEW-YORK, 
Oct 1815. 

Cjlvtivld 

V. 

MoiroKR. 

Trover wiO IN ERROR9 OR ctrtiorariy to a justice's Court. 
JS^te'to"SS Manger fy Adams, the plaintiffs below, declared against Can- 
DiainUff; which JUld, in trovcr, for a note drawn by Benjamin fVilliamsy payaUe 
e^*^ J^to to the plaintiffs, on which there was due about 18 dollars; also 
collect, and ap- a count for money had and received, and also for goods sold. 
K»e?!^*a»rei F"^^™ the evidence, it appeared, that the note was put into the 
on to the pay- bands of John E. Canfield^ to collect and apply towards the 
Xh^^'^h? bSd payment of a note which John E. Canfield held agaiost the 
apinst ^ plaintiffs ; and on which note the defendant below, as endorsee, 

Ma£r which had, the day before, commenced a suit against the plaintiffs. 

would have The defendant below acknowledged that he had had the note 

to?for^fa^ in question, which had'been paid to him. The plaintiffs below 

tioD, cannot af- demanded the note, which he refused to deliver, and also re- 

madTlhe sub- quircd to have credit given on their note, which he also re- 

jectofasait.(a) fused ; and it appeared that no endorsement was made on the 

plaintiffs' note of any money received of Williams, What was 

further done in that suit does not appear. In this suit, the 

justice gave judgment for the plaintiffs. 

Per Curiam* Whether the mone^ counts could be joined 
with a count in trover, is not a question before us ; no objec- 
tion having been made in the Court below, it is, therefore, to 
be taken as admitted by consent. The proof, however, did 
[ * 348 ] not ^support the count in trover : there was no conversion : 
the note was delivered to John E. Canfield to collect, and ap- 
ply the money towards the payment of a note which he held 
against the plaintiffs below ; and, from the confession of the 
defendant, it appeared that he had received the money, and 
that the note was discharged, and, probably, was given up to 
FFUliams, the drawer ; at any rate, there was no evidence that 
it was in the defendant's possession, when demanded, and if paid 
off by Williams, it ought to have been delivered up to him. 
There was, therefore, no conversion, as the note had been dis- 
posed of according to the directions to John E. Canfield ; nor 
was the count for money had and received supported. If the 
defendant below acted as the agent of John E, Canfield, he 
was accountable to him, and did not receive the money for the 
use of the plaintiff. But admitting the defendant to be ac- 
countable to the plaintiffs for the money, it was matter of de- 
fence upon the suit on the plaintiffs' note, which, it appears, 
was commenced before the present action. It ought to have 
been set off in that action, if the defendant was at lul responsi- 
ble for the money to the plaintiffs below. The judgment must, 
accordingly, be reversed. 

Judgment reversed. 

296 (a) Vid. Grunt v. BuUon, 14 Jotmt, Rn. m 
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tk^^d^ , __. M'Caktt 

M'Cartt against Yickert. v. 

IN ERROR, on certiorari^ to a justice's Court. iiv^*'f to^ 

Vtckery^ the plaintiff below, brought an action of trespass ^7^^«^ 

against mCarty, for cutting and taking away some wood. The cannot, on ac- 

defendant pleaded not guilty, and the cause was tried before b ^ contract, 

a jury, fotbid the good« 

On the trial, it appeared, that one Peter Fake had bought way, and brine 
some wood of the plaintiff, and gave a note, signed by himself JJ^ ^**^" . °^ 
and one Henry MCarty^ as security. The wc^ was delivered a'pei^n^ilidnr 
to Fake, and the defendant below had been engaged in taking ^^ ^^"^x- (<>) 
it away. The plaintiff afterwards forbade the defendant to 
take away the wood, alleging that a firaud had been practised 
upon him in the purchase, and charging the defendant with 
being a party *to it. Fake^ and his security, Henry 3f Carty^ [ ^ 3^9 1 
were generally reputed to be insolvent. The jurv found a 
verdict for the plaintiff. 

Fer Curiam. Although it is pretty evident that the plaintiff 
bek>w was deceived in the sale of his wood to Fake^ yet there 
is no principle upon which an action of trespass can be sus- 
tained against the defendant. The wood had actually been 
delivered to Fake ; the plaintiff was, therefore, devested of the 
possession, which is necessary to the support of an action of 
trespass. Had not the plaintiff parted with the possession, the 
insolvency of the purchaser might have justified a refusal to de- 
liver; but, by the delivery, me property was changed, and 
trespass could not be maintained. 

Judgment reversed. 

(a) Jfowrey t. WaUi, 8 Cam. iSep. tSS. CJu^pman ▼. LaArop, 6 Ibid, 110. 
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Mter and others, executon of Mtkr, ixgainst Cole and 

NiVEN, executors, &c. 

A eoant oa a THIS was an action of asrumpsit. The deckration contained 
"^ ^IaTIZ ^^^^^ connts. The firet coant waa for money paid, d:.c., goods, 
dMthxtftbetes- 0old, &c. by the plaintiffs' testator, to the defendants' testatrix, 
^Id*™^S ^ ^ ^^^^ lifetime, respectively, and the promises alleged to have 
immtonTcMae heen made by the defendants' testatrix to the plaintiffs' testa- 
CflS'iSsti™*^ lor. The second connt was for work and labor, and the prom- 

AdecJanuSon ISC laid in the same manner as in the first count. The third 
^ w*"*^' "^ count stated, that the defendants, tu extcutors nforesaidy were 
ton, conui^ indebted to the plaintiffs' testator, in his lifetime, as well for fats 
the^wTfail'dr ^^^ ^^ labor, <fec., about the foneral of the said HawMtk 
which, the 3fyer, deceased, ^' done and performed at their special instance 
CSd^ hirJe *^^ request, as for dirers materials, &c., necessary on that ac* 
been made by couut, by the Said testatoT fiirnished, &c., at his own proper 
UsUf^^aiid ^^^^ ^^ charges, and used and employed at and aboot the 
the last staled, funcral of the said H. M. ;" ^'and being so indebted, the said 
uts'ulKDKnl defendants, as executors aforesaid, in consideration thereof, 
[ *'350 1 ^^-y ^undertook, and promised, (fee. to pay to the plaintifis' 
tors aforesaid, tcstator in his lifetime," Slc, 

&^ for*wori[ '^^ ^^ declaration there was a demurrer and joinder thereon, 
and'iabor, ^., which was submitted to the Court without argument. 

aboat the luner- 
al ofthe testator, 

" done and per- Per Curiam, The declaration is clearly bad. The cause 

s^raliMta^ of action, stated in the last count, arose after the death of the 

and rcauest,'' testatrix, and could not be joined with a cause of action arising 

S^coiJldcr^on *" ^^^ lifetime. It would require diflerent judgments. The 

ihercor, the de- defendants would be personally liable on the cause of action as 

cxecm^ri afor" Stated in that count; for the promise is not alleged to have 

said/* uoder- been made by them as executors. They were only named as 

dS^iiafat?inIas executors, as a mere descriptio persotut. {Bridgen v. ParJces, 

held bad. on a 2 Bos, fy FulL 424. Jennings v. Newman, 4 Term Rep. 347. 

general demur- ^^^^^^ ^ Phelps's Administrator, 8 Johns. Rep. 340.) That the 

funeral expenses of the defendants' testatrix would be payable 

out of her estate, is no answer to the form of the declaration. 

It was a cause of action arising after her death, and for which 

she could have made no promise. There must be judgment 

for the defendants, with leave to amend, on payment of costs. 

(a) Vide Chriglopher v. Stockholm, b WenidP* Rep, 96. ReymtUU v. Rtumidtj^ 
Und. au. Dtmott v. Fidd, 7 Coio. Rep, 68. Fry v. £t«tw,8 WtnddTt Rep.SSO. 
Palmer v. Palmer, 5 WendelL 91. 
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NEW-YORK, 
Oet 1816. 

Van Wtck against Montrose. ▼. 



MOHTKOSE. 



Thompson and Johnson against Montrose. 



IN the first of these causes, a judgment was obtained on a On a jadg- 
bond, with a penalty of 750 dollars, conditioned to pay 375 ^'^^'^jl^^y 
dollars ; and in the second, on a bond, with a penalty for 800 the plaintiff can' 
dollars, conditioned to pay 400 dollars. "°J/ ^y ^*' f^\ 

D. Kuggles, attorney for the plamtitf m the first suit, issued more than the 
tifi, fa. on the judgment, to the sheriff of the county of Orange, ^^^^^ 
directing him to collect 114 dollars and 66 cents more than the ofthebond,with 
sum expressed in the condition of the bond, with interest and ^j^L) "^ 
006(8, on the ground that, after the judgment was entered up, 
the defendant consented that the execution might be issued to 
coDect such further sum, in order to cover and include a book 
debt of the defendant, owing to the plaintiff. The shenff *^ro- [ * 351 1 
ceeded according to the directicm of the plaintiffs attorney, and 
levied the whole amount so directed, by a sale of all the prop- 
erty, real and personal, of the defendant, and paid the money 
to the plaintiffs attorney. 

Bakery in behalf of the plaintiffs in the second suit, now 
moved for a rule, that the plaintiff in the first suit be ordered 
to pay over to the plaintiffs in the second suit the sum of 114 
dollars and 66 cents, so collected, on the judgment in the first 
suit, over and above the condition of the Mndand interest^ and 
costs. 

Per Cttriam. It was an irregularity in the attorney of Van 
Wyek^ to direct the sheriff to collect more than the sum men- 
tioned in the condition of the bond, with interest and costs ; 
and it cannot be cured by any agreement between the parties. 
To aUow the creditor or his attorney thus to carve for himself, 
would be sanctioning a practice that would lead to oppression. 
No person can be admitted to exact by execution what he 
claims as a debt, without a previous judicial sanction, explicitly 
given. 

That the judgment was for a penalty, makes no difference in 
the caae. The reasons assigned by this Court, in the case of 
Watson V. Fuller (& Johns. Kep, 883.) areaho applicable to the 
case now before us. Indeed, the present ease is much stronger ; 
because, the irregularity, if permitted, would defeat a vested 
right of the second judgment creditors, who have a, fieri facias 
on their judgment, in the hand of the same sheriff. 

Let a rule be entered, that D. Ruggles, the attorney of the 
plaintiff in the first suit^ pa^ back to the sheriff the sum of 114 

(a) FabrlU t. Lawitm, 5 Ccmm, 4M. 
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351 CASES IN THE SUPREME COURT 

NEW-YORK, doUara and 66 cents, in order that the same may be applied to 
y^^^t^^i^ wardfl the /I./fl. now in bis hands, or which he may receive on 
Etsrti ^® second judgment. 
V. Rule granted. 

AOAMI. 



[ *332 ] ^Everts and Allen against Adams. 

A R*»y«2!S ^^ ERROR, on certiorari^ to a justice's Court. 
medicine to, The defendant in error, a physician, brought an action m 
and attends the Court below, for medicine and attendance furnished a pau- 
cannornMo^er p^r, against the plaintiflTs in error, overseers of the poor. An 
foj *"J?^*** order had been given by two justices, to the overseers of the 
leera of tiw poor, to furnish the pauper with necessaries, and, also, with 
P<^o do'^ at '^^^^'^^ ^d, if requisite, to be administered by Dr. Malcolm. 
their request, or There was uo evidence that Dr. Malcolm had ever attended, nor 
^^oentir^ ran^ ^^ '^ proved that the defendant in error had attended at the 
HmUo payHa) request of the overseers. One of the plaintiffs in error, when 
the' ^Uce ^ ^^ ^^ ^^ presented to him, said, that he would take counsel, 
bis order ^fS' p^ and, if liable to pay the bill, would pay it. The justice gave 
!™te°SJ ph?- judgment for the plaintiff below, for 26 dollars. 

sician to atteod 

SS?"ai^thS?if ^«^ Curiam. The statute, in cases like this, (1 R. L. 287.) (i) 
the ' overseers requires an order from a justice of the peace, as the warrant 
eraln!? mr^& ^' authority for the overseer to make the advances for the relief 
bi/i, it will not of the paupcr, and declares that the overseer shall make no 
Uwm in^ Mtu o^i^c' ^^ further allowance than what, by the said order, shall 
dement of their be directed, and that the order shall be the voucher for the 
accounts. payment ; and the act (p. 289. s. 28.) further declares, that, in 

case any overseer shall enter in the poor books, and relieve any 
poor persons, without such order, he shall forfeit and lose all 
such advances, and not be allowed the same in passing his ac- 
count. If the overseers of the poor had paid this bill, would 
they have been allowed the same in the settlement of their ac- 
count ? This is very questionable. It certainly would not have 
been a payment conformably to the order. If the justice is to 
judge of the necessity of the relief, and whether medical aid is 
wanting, it would seem to fall within the scope of his authority 
to designate the physician, and the overseer of the poor would 
have no right to act in opposition to it. But the liability of the 
defendants below does not depend on this question. They 
never have, in any way, sanctioned the plaintiff's demand, or 
engaged to pay it; nor did they, in any manner, employ 
[ * 353 ] him to perform the service. There is, *Hherefore, no obligation 

(a) Vid. GourUuv. AlUH,5 0m. Rm. SU. FltmvY. AOm, Brid, 65i. Ihmlw ▼. 
mkamMj 10 Johm, Rep, ui. 
{b) Vid. 1 Je. A GM, GSS. MC 99. 43. 
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to pay, unless it be implied by law ; and the law will create no new-w 
such liability, especially as it would be directly in the face of ^J^^^^^i^^ 
the order. (2 East^ 505.) How the plaintiff came to attend ^.^^^ 
upon the pauper, or at whose request, does not appear. He 
is, undoubtedly, entitled to a compensation for his services ; 
but he must look to the person who employed him, and not 
to the defendants below. The judgment must, therefore, be 
reversed. 

Judgment reversed. 



V. 
WUITMOHK. 



CoAN against Whitmore. 

THIS was an action of debt ^ on a sinffle bill. The defend- If the defend 
aot pleaded, 1. Nan est factum; 2. Payment at the day; ^Siu'a/S^ 
3. Payment after the day. The conclusion of these pleas was to in an action of 
the country, and the defendant added the similiter to each, and t^ite?^\iSi 
00 these issues the jury found a verdict for the plaintiff. the jury find a 

The defendant moved in arrest of judgment, on the ground pShiUff,£'ca!!! 
that the two last pleas, of solvit ad diem, and solvit post diem, not move in ar- 
required replications. }S*wMf*^a 

replication to 

Per Curiam. The defendant, in his special plea, tendered *^A'^<2fen& 
an issue to the country, instead of concluding with a verifica« cannot take ad- 
tion, as he ought to have done ; and he added the similiter him- ^^ig^ead- 
self. This was a mispleading which is cured by the verdict. |^ ^ ^^ 
The defendant cannot take advantage of his own mispleading, to Mut, ^^ the 
defeat the plaintiff's suit, when the jury have found a verdict for jury have foimd 
the plaintiff. {Harvey v. Richards, 1 Hen. Bl. Rep. 644.) JjnJ*' 

Motion denied. 
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354* CASES IN TBE SUPREME COURT 

NEW-YORX, 
Oct 1815. 

Jacksov 

cboibt. *Jackson, ex dem. Wolcott and others, against S. 

. D. Crosby. 

In acUons of THIS wcLs an application for a new trial, on the ground of 
?v*^iioSeia«di '^©wly-discovered evidence. It appeared, from the affidavits 
h the miiitaiy read, that the action was brought to recover the possession of 
"rinciDaT^^r '^^ ^^* 71, in the township of Virgil, in the military tract, sc 
tomfng point in Called. The Icssors of the plaintiff claimed as heirs at law of 
to^^T^^tt^fifv ^^'^^^t*^ Bracketty who, they alleged, was the soldier to whom 
o^ the soldier the letters patent were issued. 

bSmT* **ianS* ^^^ defendants claimed under a deed from a person of the 
each i^arty samc name, bearing date the 24th of Augtut, 1790, made to 
claiming wider gajnuel Meredith. The principal and important question be- 
same name, tbe twccn the parties, was as to the identity of the soldier, or pa- 
^SSTtliSTn ten tee. The deed from Cornelius Brackeii to Samuel Meredith 
affidavits of purported to have been executed at Ntw-York; and at the 
ered^ev^ence ^"^1* there was Considerable evidence, on the part of the plain- 
reiaUve to the tiff, to show that Comelius Bracketty during the summer of 
i^tentee?hotl^ 1790, resided constantly at fVoodbridge, in the state of Corir 
such evidence necticut. There was, also, some evidence, on the part of the 
JSSutoSvlfitrtl defendants, to show that a person of that name resided, during 
relative to tiw that time, at Crumpandy in West-Chester county; and it was 
wWch was***!!!* Contended, that he was the same person who had resided at 
subject of in- Woodbridge ; and that the witnesses, on the part of the plain- 
?wTSer ^'triS^ tiff, were mistaken as to the time of his residing at fVoodbridge. 
these cases be^ The newly-discovgred evidence, offered by the defendants, went 
L'SSri^S"^^ to show, that the same Comelius Brackett removed from fPoocf- 
emcd by the bridge to Crumpond, 

rales relative to 
new trials in 
ordinaiy caaes. Silly for the plaintiff. 

Kelloggy contra. 

Per Curiam. The newly-discovered evidence goes very sat- 
isfactorily to show, that the same Comelius Brackett j who lived 
at Crumpond y removed from Woodbridgey when he came there. 
This is certainly very important testimony as to what is deemed, 
[*355 ] by both parties, to be the turning point in the cause. *The 
defendants are not chargeable with uny very gross negligence 
in not having discovered this evidence before the former trial. 
The identity of the soldier entitled to the military bounty land, 
is a question often involved in much doubt and difficulty, and 
about which there is, usually, much contrariety of evidence. 
We have frequently granted new trials, under similar circum- 



tor! 



a) Vid. Juclutm t. JCmiey, 14 Johu, Rep. 186. Jodbon t. Hooker , 6 Cam, R^ 
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stances, though the newly-discovered eTidence might be con- N^W-york, 
sdered, in some degree, as cumulative facts, relative to the ^^^^^!l;^!Ii^ 
same matter which was the subject of inquiry on the former jacksoh 
trial. These cases are peculiar, and not to be strictly governed ^ j^ 
by the rules adopted in ordinary cases. From the nature of 
the inquiry, the developement of truth and the ends of justice 
have been found to be best answered by a liberal exercise of 
the power of granting new trials. We shall, therefore, grant a 
new trial, oo payment of costs. 

New trial granted, (a) 

(i) Jadttam, ex d&OL Chtekmr, r. Laird, 8 Johm. JKq». 489. SuM r. BnuSt, id, $1 



, r 

Jackson^ ex dem. Wads worth, against Wendbi^l and 

another. 

THIS was an action of ^ectment, brought to recover the A freehold, or 
possession of lot No. 11, in Aflon^ in the county of Cortlandi. £3^^^^^ 
At the trial, before Mr. Justice Spencer, at the Cortlandt circuit, cooveyed with- 
ID 1814, the plaintiff gave in evidence the original patent to ^tmg ond^ 
John Tiumasy dated July 9, 1790 ; also, a written instrument, led. 
dated tiie 5tb of September, 1789, without seal, from John 
Thamoij by which, ''in consideration of a valuable sum re- 
ceived,*' &c., he sold, qatt-cklivne<t, and conferred ail hift right, 
<bc. to bounty lands, &c., to James Wadstocrth. 

It is unnecessary to state the further evidence in the cause. 
A verdict was taken for the plaintiff, subject to the opinion of 
the Court, on a case made, which was submitted to the Court 
without argument. 

Per Curiam. Several objections are stated as to the suffi- 
cieocy of the instrument from Thomas to Wadsworth, to convey 
a title *to the lot in question. It is unnecessary to take notice [*356] 
of any other than the one, that the instrument is without a seal. 
This alone is fatal to the plaintiff's title, according to the de- 
cfsbn of this Court, in Jackson, ex dem. Oouck, v. fVood.f It t Anu, Ti 
is expressly decided, in that case, that a conveyance of a free- 
hold estate in fee, must be by deed or writing under seal. 

Judgment for the defendant. 
Vol. XII. 39 305 



856 CASES IN THE SUPREME COURT 

NEW-YORK, 
Oct. 1815. 

„ V. M'DowELL against Van Deusen and Delamater« 

The judgmeirt IN ERROR, on Certiorari to a justice's Court. 

TOt^bSTrevened 1*^6 defendant below, after issue joined, pleaded puis darrein 

because he had continuance^ that the justice ought not to try the cause, because 

prenedano]^- he had given his opinion in the cause, and verified his plea bjr 

ran in the came, affidavit of hioiself and another person : to this plea there was 

^'^ a demurrer and joinder; and it was agreed between the parties, 

that, in case the justice should decide in favor of the plaintiffir 

below, on the demurrer, he should give judgment against the 

defendant. The justice, in his return, denied the truth of the 

matter pleaded. Judgment was given for the plaintiffs on the 

plea jpuw darrein continuance. 

Per Curiam, The plesL puis darrein continuance was properly 
overruled. Admitting the truth of the matter set forth in it, it 
was not %uch as the defendant could avail himself of, to prevent 
the trial. It is a general principle, (1 Inst, 294. 2 List. 42d.) 
that a judge cannot be excepted to, or challenged, for corrup- 
tion ; but must be punished by indictment, or impeachment. 
If this plea could not be supported, it was agreed by the par- 
ties that judgment should be rendered for the plaintiffs. The 
judgment must, therefore, be affirmed. 

Judgment affirmed. 

(a) C m mb% Acm t. AdKiw, BCam.MUp,llB, Tomkmg r,amdi,B WmdtWt Mt^p. 
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NEW-YORK, 
OcL 1815. 

*B. bpRiKosTEiN agatnst H. B. Schermerhorn. „ v. 

HORN. 

THIS was an action of trespass quare clausum fregit, and for Atractof 400 
cutting wood, &c. ^'^ ^^ ^^ 

In 1707, Killian Van Rensselaer, proprietor of the manor of bj tie propne- 
Rensstlaerwickygoye a lease in fee, to Jacob Schermerhorn, of a ^'**/j^™^^°' 
tract of woodland, now situate in the town of Schodack, in in no?, to a[ 
Rensselaer county, containing, by estimation, four hundred ^-^^fn^'J^f 
acres of land, more or less; subject to the yearly rent of one and muting 
tenth part of the produce of the demised premises. The lease J^o^'*/ ^^ 
contained the following clause: "Together with reasonable woods of the 
estovers out of the woods of the said manor, for building, ?!I^,°''/^J^ 

r • ii»i 1 •! iii««o 11 I * '"»'7 -A' grant* 

feocing, and fuel, on the said woodland, &c. ; and also the edio hissonJ9. 
following reservation : " Reserving the privilege to the neigh- JJJ^jgeS^ ^ 
boring tenants of the said manor, of free pasturage for com- commonofefto- 
monable cattle, within the bounds of the said tract, if not in ^' "^^f ^J 
feoce; to gather and take away stone; and to cut and carry woodland of ii.; 
•way wood, for fencing, building, and fuel, for their uses on S^isSd^'tTwI 
the said manor only." sons, c and z>.. 

In 1763, Jacob Schermerkom conveyed part of the demised {^ I5|f"^f, 
premises, by metes and bounds, to his son, Ryers Schermerhom ; who. oo the 
and the deed contained the following clause : " As also free ^*, °^Mte«S 
liberty and privilege for the said Ruers Schermerkom. his heirs and made par- 
and assigns, to cut and carry away wood for fuel and fencing ^ 'agrMment 
for the use of the conveyed premises only, out of any part of was made be- 
the woodland of the said Jacob Schermerhom, and excepting IiSdP.,aSoth- 
and reserving to the lord of the manor the tenth of the produce er tenant* of the 
of all grain, the growth of the same premises." Sben^propnetor, 

Jacob Schermerhom, by his will, dated the 16th of July, 1766, V which the 
devised all his land, lying at Schodack, on the main shore, to his to^^rendfT^ 
sons, Johannes and Hendrick, their heirs and assigns, forever, release, lieir 
each the equal half thereof. iuiT^ake*^*nrw 

On the death of the testator, during the revolutionary war, •ewes of ^ 
the devisees entered on the premises so devised, which were £!^m!iuient^aAd 
part of the land above leased, and, soon after, divided the same new i^aes were 

k . ^i accordingly ac- 

oeiween them. cepted, for 

*By an agreement, made the 24th of November, 179 1 , between [ * 368 ] 
Hfjtn Schermerhom, John Schermerhom, Jacob Schermerhom, f^'^^^j? 
lltndrick Schermerhom^ and several others, of Schodack, of the ^d i), ^ it'^ 
one part, and Stephen Van Rensselaer, proprietor of the said ^*<*» **>»* ■» 
manor, by Thomas L. Whitbeck, his attorney, of the other part ; reversion in the 
reciting, that the parties of the first part, being tenants in com- P^jjf^^^^jjj! 

ceptanceofnew 

l?ascs «lld not operate as a aurrender of the former estate, but that the lessees, having accepted new lec^ses 

'>o!ii tht' proprietor, in pursuance of the o^ement, a release of the old was to be presumed ; and further, 

*ni R, wa« ihercbv estopped from all claim under the lease to him *, and tliat, for these rca?(n;i5;. iho ncr'nr 

jrjui c i lo B., '«> take estooert from the other land of il., was gone, (a) 

(a) Clapp T. Broma^m^ 9 Ccw, Rep, BSO. 
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NEW-YORK, mon of certain lands in Schodack^ by virtue of four several 
Oct 1816. leases from tSllian Van Rensselaer, the proprietor of the manor 
of Rensselaer, specifying their dates, and desirous to hold the 
lands, each, for himsetf, io severalty, and subject to a certain 
annual stipulated rent, they agreed to release, or surrender up 
their former leases, to the party of the second part, and take 
new leases^ agreeable to a survey to be made, subject to the 
annual rent of ten bushels of wheat for every hundred acres ; 
and the party of the second part agreed to execute new leases 
acicordingly, reserving only ten bushels of wheat and (wo fat 
hens, yearly, for each hundred acres, free from any quarter sale ; 
with free privilege for cutting wood in such lands, in the said 
manor, as shall, from time to time, remain waste, and not par- 
ticularly appropriated or demised. 

In pursuance of this agreement, Hendrick Schermerharny oa 
the 23d of June, 1792, accepted a new lease from «S. Van 
Rensselaer, the proprietor of the manor, for divers parcels of 
land in the said manor, including the premises devised to him, 
as aforesaid, and described with metes and bounds, in which 
was the following clause : ^' Together with reasonable estovers 
for building, fencing, and fuel, on said pieces or parcels of land, 
out of such parts of said manor as shall, from time to time, 
remain waste, and not particularly appropriated or demised by 
the said Stephen Van Rensselaer, his heirs and assigns." J(h 
hannes Schermerhom and Ryers. Schermerhom accepted similar 
leases for their respective lands, in January, 1794. 

Hendrick Schermerhom died intestate in 1796, and in 1798 
his heirs sold, and conveyed to the plaintiff, 147 acres of the 
land and premises so leased to Hendrick Schermerhom, The 
plaintiff had married a daughter of Johatmes Schermerhom, who 
inherited, from her father, twenty acres of the land so leased to 
Johannes* The plaintiff entered into the possession of the 
premises so conveyed and devised to him, and enclosed the 
same with a fence ; and the defendant broke the fence of the 

Slaintiff, and cut and carried away wood from off the said land. 
Ryers Schermerhom, a few years ago, died intestate, and his 
lands descended to his son, H, R* Schermerhom, the defendant, 
who claimed the right to cut and carry away wood out of the 
close of the plaintiff, by virtue of the conveyance from Jacob 
Schermerhom to Ryers Schermerhom, in 1763. 

Two witnesses, for the defendant, testified, that the plaintiff 
had complained, that the right of the Sdiermerhoms to cut wood 
on his land was ten times more burdensome to him than the 
rent payable to the lessor. That the witnesses lived near the 
premises ; and that since 1792, and long before, the defendant 
and his father exercised the right claimed by them, to cut wood 
on the said premises, with the knowledge of the plaintiff, and 
they never heard the right questioned, until a short time before 
the commencement of the present suit. Two witnesses, for the 
plaintiff, testified, (hat they lived nefu* the premises, and that the 
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pririlege claimed by the defendant and his grantor, to cut wood NEW- YORK, 
OD the premises, had been a subject of controversy between ^.^^^llj^ifl^ 
them and the plaintiff, and those under whom he derived his g| rimostkih 
title, for many years, and that actions of trespass had been v. 

brought before justices of the peace ; and that the plaintiff had ^hSr?"' 
OBifbrmly and openly denied and resisted the privilege claimed 
by the defendant. 

It was agreed by the case, that if the Court should be of 
opinion that the plaintiff was entitled to recovery, an interloc* 
Qtory judgment should be entered, and a writ of inquiry of 
damages issue thereon ; otherwise, a judgment of nonsuit was 
to be entered. 

A. Van Vechten^ for the plaintiff, contended, that the defend* 
ant had no right of common, by descent from his father, Ryen 
Schertnerhom. The right which Ryen had, was liberty to him, 
and his heirs and assigns, to cut and carry away wood, for fuel 
and fencing, for the use of the part of the demised premises 
conveyed to him by Jacob Schermerhom. The right of com- 
mon of estovers^ in this case, was not partable in its nature ;t t Co, Utu 
and by the conveyance of parcel of the farm, it became ex- ^^v^'^cm^ 
tinct. There can be no apportionment in such a case. Sup- man, vi. t, 3 
pose Jacob Schermerhom had, by separate conveyances, par- r!u4f'^^; 
ceDed out his 400 acres to forty different persons, with the same id, (bT) jd, 11! 
clause as to common of estovers^ could all the different tenants Ssl**'* ^^^' 
exercise rights of common, originally granted to one only ? 
*Again ; ail the rights or privileges granted to Jacob Schermer- [ • 36O 1 
Aorn, and which passed to his sons, have been surrendered; and 
if the defendant justifies, it must be under a new title, not under 
the original grant to his ancestors. Here is not only a sur- 
render by express stipulation, but a surrender by operation of 
kw. The son accepted a new lease for the premises derived 
from his father. | The acceptance of the new lease, incon- t^^-Touek. 
tistent with a former, operates as a surrender of such former SJa «£!^ 
deed. It may be objected, perhaps, that there is no certain Frmdt, ao. 
evidence of an actual surrender of the original lease. But the ^^* 
agreement for the new lease was express, that the old one was 
to be surrendered. Such surrender was a condition precedent 
to granting the new lease. The manner of obtaining the new 
leases, connected with the agreement, shows, conclusively, that 
the condition on whicli the new leases were to be given, was 
fol6Ued. But it will be said, that the defendant, not being a 
party, is not estopped. But where a surrender is necessary 
to give effect to a new lease, the party who accepts the new 
deed is incapacitated to deny the surrender of the old deed. 

Again ; it may, perhaps, be said, that the new lease is not for 
the whole of the premises contained in the old lease ; and so 
cannot operate as a surrender of the whole. Granting this, 
still the surrender is good pro tanto ; if.so, it must operate as a 

309 



360 CASES IN THE SUPREME COURT 

NEW-YORK, complete surrender of the right of common ; for to what { br% 
^^^2^|JIJ^ <^" ^*® "gf't ^f common attach? By the surrender of a j n • 
BpRiHoaTEiir ^^^ common is extinguished and gone.f 

ScBKRHKE- JEf. Bhecker^ contra. Henry and Johannes S. took the la 
Boui. devised to them by Jacobs subject to the right of common I) 

Commoni (e!) ^'^^^ granted by Jacob to Ryers, The defendant, bting \ 

6 Vm, Ah, 16. heir of Ryers^ the land descended to him, with the right < . 

Cra^StiL'im. common of estovers, A grant of the land carries with it thi 
right of common, which is attached to the land. Then what 
has been done to release this right of common ? The agn e- 
ment made with the lord of the manor was merely for tbc 
purpose of changing the nature of the rent ; to make it certain, 
to avoid quarter sales, and that each might hold in severalty. 
It was at the instance, and for the benefit of the tenants, who 
were parties to that agreement. The lord of the manor had no 
concern with the rights of common. As no release of these 

[^361 ] rights to the *lord of the manor are produced, or shown, the 
Court will not presume that they have been released. 

Then what is the effect of the new lease to Ryers Sdier- 
merhom 1 It was only for a part of the lands derived from his 
father. The premises originally granted comprised two islands 
in the Hudson^ which are not included in the new lease : if he 
surrendered a part, the right of common became apportioned, 
and he retained the right of common as to the part not sur- 
rendered. If so, the plaintiff must fail in this action ; for the 
quantity or extent of the defendant's right is not to be settled 
in this case. If Ryers retained any part of the land to which 
the right of common remained attached, the law of apportion- 
ment will apply to that part. Common of estovers may be ap- 
portioned 'as well as any other common. 

Again ; the parol evidence shows that the defendant has ex- 
ercised this right of common for more than 20 years, under the 
eye of the plaintiff,. and an acknowledgment of this right on 
his part. Conunon may be gained by long sufferance, as well 
I 5 Vm.Ab, as lost by long neglect.^ The law, as in the case of ancient 

(E « v^**""**^ rights, presumes a grant, from the lapse of time. 

Platt, J., delivered the opinion of the Court. The only 
question which is deemed necessary to consider, is, whethet 
the agreement with Stephen Van Rensselaer^ and the acceptance 
of new leases by Ryers Schermerhom and his two brothers, in 
pursuance of that agreement, have operated to divest him and 
his heirs of their original privilege of cutting wood in those 
parts of the 400 acre tract which are included in the new leases 
to Johannes and Hendrick Schermerhom 7 

It is contended, by the plaintifTs counsel, that the accept- 
ance of the new leases was, virtually, a surrender, in law, of 
the original lease, and of all rights which the new lessees had 
ncquired under it. 
;)10 
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According to Sir Edward Cokty *^ a surrender is a yielding new-york, 
ap of an estate, for life or years, to him that hath the immedi- ^^ ^^^^' 
ate estate in reversion or remainder, wherein the estate for life 
or years may drown, by mutual agreement." {Co. Litt, 337. b.) 

Here, it must be observed, that the original lease to Jacob 
Sckermerham was a grant infee, subject to rent. There was, 
therefore, no immediate estate of reversion or remainder in the 
lessor or his heirs, in which a lesser estate could merge or 
*drown ; so that the doctrine of surrender, express or implied, 
has, strictly, no application to this case. 

I think, however, that law, as well as equity , forbids the claim 
Bet up by the defendant. 

1st. On the ground that a release by Ryers, Johannes^ and 
HendrieJc Schermerhom, to Stephen Van Rensselaer , is, legally, 
to be presumed ; because the agreement to release, with the 
reasons and motives given for it, the acceptance of new leases 
for the premises in question, and exacting a general covenant 
of warranty against all claims, are acts utterly inconsistent with 
the existence of the old lease, so far as regards the lands in- 
cluded in the new leases. 

The agreement bound Ryers Schermerhom and his brothers 
to release all claims to the 400 acre tract ; and, upon condition 
of their so doing, Stephen Van Rensselaer covenanted to give 
new leases, in lieu of the old lease. Fair dealing, and the obli- 
gation of their contract, required them to extinguish all previous 
interest and claims, before they accepted new leases for the 
same land, with general warranty of title. Besides, the case 
agreed on expressly states, that the lessees accepted the new 
IcBsen ** in pursuance of the said agreement:" which implies 
that, upon executing the new leases, all the previous conditions 
werS complied with on the part of the lessees ; and, if so, the 
release must have been duly executed. 

2dly. On the ground of estoppel, I think the defendant is 
barred of all claim under the original lease. 

The locus in quo was not, indeed, a part of the lands for 
which Ryers Schermerhom accepted a new lease to himself; but 
the transactions embraced in the agreement with St^hen Van 
Rensselaer, were the subject of one entire contract,' wherein 
the covenants and stipulations of each of the parties were, 
necessarily, dependent upon, and connected in interest with, 
the acts to be done by every other party. I consider, there- 
fore, that, in executing that agreement, Ryers Schermerhom 
contracted not only for a new lease to himself, for his particu- 
lar part, but, also, that new leases should be given, in complete 
severalty, for the other parts, to his brothers, Johannes and 
Hendricks At the time of making that agreement, Ryers had 
a privilege (appurtenant to his other land) of cutting wood for 
fuel and fencing, on any part of the 400 acre tract ; and, by 
that agreement, he consented and appointed that the landlord 
should ^execute new leases to Johannes and Hendrick, for par- 
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HEW-TORK, ticular parts of that tract, without reservation of his priviljs^e. 
Oet 1816. Those new leases have, accordingly, been executed, and inclii<H 
the locu$ in qtw. 

Estoppel may be by matter in pai9 as well as by matter ol 
record ; as, by accepting an estate, making partition, &c. (CV^ 
Liu. 352. a.) 

So, if a man take a lease of his own land, he is estopped from 
setting up his original title. {Co. lAtt. 47. b.) And, whether 
Ryers took a new lease tp himself, or directed, in writing, under 
seal, that his landlord should give new lei^ses to his brothers, 
for the premises in question, he is equally estopped from assert- 
ingany claim in opposition to the new leases. 

From the view which we have taken, the parol evidence in 
the caae is irrelevant ; and the plaintiff is entitled to judgment. 

Judgment for the plaintiff. 



Wheelbe anp Bracket agmn^ Board. 

Money pud THIS wts an action of assumptit on a special agreement to 
^He^S^a^- carry salt fixnn Salina to Olean^ and for monev had and re- 
vieet to be per- ceivcd : ao luquest was taken by default at the Onondaga cir- 
SSSwedbact ^'"^» •"^ * vcrdict for the plaintiffs for 57 dollars and 44 cents. 
in case of non- sttbjcct to the Opinion of the Court on the following case : — 
K'^^OT*'*'fo? The plaintiffs produced, and proved a receipt, signed b/ the 
money bad and defendant, for siz barrels of salt, received of the plaintiffs, at 
'^TbT^de^nd- SalinOy to be carried to Oleany at 5 dollars and 50 cents per 
ant is not bound barrel; the carriage to be paid for in advance. The receipt 
for^^e o/um9 ^^ ^^^ dated, but the salt was proved, by a witness, to have 
ai^reement, on been delivered to the defendant about the 16th of February, 

pfj^^m^t ^^^^y wd ^^^j ^^^^ ^® ^^h of the same month, (being a 
prove the non- reasonable time thereafter, for the conveyance and delivery of 
performance. ^(^^ ^^ ^^ Olem,) Salt was worth, at Olean, 10 dollars a barrel. 
The witness also stated, that he was at Olean the latter part of 
February y and first part of March, on business for the plaintiffs, 
and that he did not know of the defendant having delivered 
[ ^ 364 ] *>iny salt at that place. The plaintiffs produced, and proved, 
another receipt signed by the defendant dated the 18th of Feb- 
ruary, 1814, for f37 dollars, received on account of forwarding 
salt. The same witness further testified, that, in the latter part 
of February, 1814, he saw the defendant, who then told' him, 
that he had lately received money of the plaintiffs for forward- 

(d) Vid. Dodge v^Letm, 13 Joknt, Rep, MS. Raymond v. Beamard, fopra, STi. 
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iDg salt from Olean to Piitsburgh^ which he had not done, and new-york 

the witness did not know whether it had ever been done, or not. 

The plaintiffs also produced, and proved, another receipt, for 

15 dollars, signed by the defendant, and dated the 22d of jS*e6- 

Tuary^ 1814, the money to be repaid to the plaintiffs, or the 

amount thereof in flour, at Ohan^ in twelve days. 

The plaintiffs claimed the amount of the salt, at the Olean 
price, with interest, after the time when it ought to have been 
delivered ; and the amount of the two cash receipts, with inter- 
est on the first, after the 1st of iUarcA, 1814, and on the latter, 
after it became due. 

The judge was of opinion, that the plaintiffs were bound to 
show further, and more fully, the failure of the defendant to 
perform his agreements, as specified in the several receipts 
above mentioned, but permitted the plaintiffs to take the verdict 
as above stated, which was for the amount of the two last re- 
ceipts, with interest. 

The case was submitted to the Court without argument. 

Per Curiam* The plaintiffs were entitled (under the count 
for money had and received) to recover the amount of the re- 
ceipt for 37 dollfirs, received by the defendant on account of 
forwarding salt, with interest. The evidence was sufficient to 
warrant the jury in presuming, that he received that moi^ey for 
forwarding salt from Olean to Pittsburgh ; and that he had not 
performed that service. The consideration had, therefore, 
&iled. 

The third receipt wa^ ^'for 15 dollars, to be repaid to the 
plaintiffs, or the amount thereof, in flour, at Olean^ in twelve 
days." 

There is no special count on this agreement ; nor is there 
any proof of non-performance. The plaintiff is not entitled to 
recover the 15 dollars in the action for money had and received ; 
*for it does not appear but that the flour was delivered at 
Glean ; and the defendant was not bound to show that in this 
action. 

The defendant had a right, at his option, to repay the 15 
dollars, or to deliver flour equivalent, at Ulean, in twelve days ; 
and, certainly, the plaintiff cannot recover the money back, 
iipon merely proving the execution of the receipt. The verdict 
instead of 57 dollars and 44 cents, ought to have been fi>r 37 
dollars, with interest, from the 1st of February, 1814. 

New trial granted, with costs to abide the event of the suit. 
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^ Jackson, ex dem. Winthrop, against Waters 



A poiKMioo ^ THIS was an action of ejectment^ for land in Chazcy^ lying 
mm froaTtiie ^>thin the bounds of lot No. 70, in Dean^s patent. 
TratekCtmadi' The plaintiff produced the letters patent to Elkanah Dtan^ 
pfwtTtfae^MH *"d Others, issued by the colonial government of the province 
quest of Coia^ of New-York, dated the 11th of Juli/y 1769, and made out a 
o? lawi'^'IbM regular title, under that patent, to lot No. 70. The possession 
state, is DOC sucb of the defendant was admitted. 

•nskm^ wSi The defendant produced a writing, dated the 28th of June, 
prevent or de- 1768, from Froncts Mackay, who claimed under a grant from 
tj^of a subset ^^^ French Canadian government to one La Gauchetierre^ prior 
qupot grant of to the couqucst of Canada^ by which one Jaques La Framboise 
undw*tbe jmH ^^^ permitted to take two lots of land, in Mackay^s seignory^ 
vifKiaiKo^enk' on Lake Champlainy and settle himself there. La Framboise 
??it, but wui h&d entered, in 1763, by permission from Mackay, but didnot 
** h^r****^ continue Ions ; and again, in 1768, entered under the above 
ordinaiiootoithe Writing from ItfocAray , and continued there until the American 
tiik granted by ^rar, having cleared about twelve acres, when he left the prem 
the ^ew'York iscs; and again returned, in 1794, and remained in the pos- 
goveniinent.(a) gession Until January 25, 1803, when he conveyed to Charles 
L, Sailleyy in fee, all his right in the said lot No. 70, in Dean's 
patent. On the 17th of March, 1803, SaiUey conveyed to the 
defendant in fee. 

L Emoit, for the plaintiff. The doctrine of an adverse pos- 
r « QQQ 1 session *is to be taken strictly .f It must be hostile in its com- 
f9Johni.Rep, meucement, and continue so.^ The first entry could not be 
167. adverse, because the title to the land' was in the crown. The 

158 '^^ojSw, writing held by Mackay was dated in Ju7ic, 1768, and the grant 
Rep. Ml. ' to Dean was in 1769. The king could not be put out of pos- 
i 17 Fm. Ah. sesion by the mere entry of another.^ The case of Jackson^ 
(B.'d. i.jT.^?) ex dem. Winthrop, v. Ir^rahamy^ shows that the property was 
**nf'*^^' ^^ ^^® crown, and there could be no adverse possession against 
s.ia'ii.io. 1 the crown. But was there not, in point of fact, an adverse 
Burr. /J«p. 109. possessiou ? Macktty might have had some pretension to a 
^^•^of*^-^- preemptive right; but when he found that it was not recog- 
nized by the crown, he totally abandoned it. He never called 
on La Framboise, as his tenant, or demanded any rent. The 
possession was not adverse until 1803, when SaiUey entered, 
^\iJohnt.Ctu. claiming in fee. Jackson, ex dem. Southampton, v. Cooly,^ is a 
*23. strong case to show that Mackay could not, on the writing given 

to Framboise, have recovered the possession from him. 

(a) VId. Bchaubtr v. Jackson, 2 WenddVs Rep. 14. La Fromhoise v. Jacktcn, 8 Cam. 
Rep. 5iVJ. Jackson v. Thomas, 16 Jofms. Rep. 293. Jackson v. Johnson, 5 Cowen, fA. 
Jackson v. //i//, 5 Wendell, 632. 
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Sperry^ and E. Williams, contra. If the entry is under color NEW-yorx, 
of title, it is sufficient to make the possession adverse. It need >J^^!i:^^l^ly 
not be a good title. No matter how defective or groundless jacksoh 
the title may be, if the person enters claiming under itf The ▼. 

intention of the party entering decides the character of such . ^^^\ 
entry. There can be no doubt, in this case, that the original Bunis,9Jofm», 
entry was for Mackay^s benefit, and not for any other person. ^- ^'*- 
There has been a continued possession, under Mackay^ for 
above fifty years ; a duration of possession long enough to baf 
all the world ; sufficient even against the people, who, in succeed- 
ing to the rights of the crown, have disclaimed that part of the 
royal prerogative which prevents an adverse possession being 
gained against the crown. The statute bars all suits, by the 
people, for lands, after forty years. It is no objection that 
Framboise was out of possession from 1776 to 1794 ; for, where 
a person is driven out from his possession, by a public enemy, 
the possession, in presumption of law, continues.}: * ^rtif'''^Sbwn 

Again ; the plaintiff, having been out of possession for more cited. ' 
than twenty years, cannot recover in ejectment. 

Emotij in reply, insisted, that the doctrine as to an adverse 
possession against the crown, or the people, was different from 
the doctrine of limitations. What he contended for was, that 
*ia person entering on the land of the people, under a pretence [*367 ^ 
of title, does not prevent the people from granting the land, so 
as to give a good title to the grantee. . 

Thompson, Ch. J., delivered the opinioh of the Court. The. 
lessor of the plaintiff produced and proved a r^Kular title for 
the premises in question, under a patent to Mkanah Dean^ 
dated the 11th of July, 1769; anci the only question in the 
case is, whether such an adverse possession was shown as to 
take away the right to recover, in this form of action. The 
origin of the adverse possession set up by the defendant, is 
that taken by La Framboise in the year 1763, by permission of 
Mackay^ who claimed under a grant made by the French 
government of Canada to La Gauchetierre, prior to the con- 
quest of Canada by the British. 

In the case o( Jackson v. Ingraham, (4 Johns, Rep. 182.) it 
was held by this Court, that we could not notice any title to 
land not derived from our own government ; that grants from 
the French government were to be treated as nullities, and ab- 
solutely void, and could not afford any legal evidence of title, 
which we could recognize. And if such be the light in which 
these pretended titles are to be viewed, the possession taken 
under these grants ought also to be considered as unavailing, 
for any purpose. It cannot be deemed a possession in hostil- 
ity to any private or individual right ;* but, rather, as a contro- 
versy between the two governments, and in no way affecting 
individual claims, further than thev were recognized andse- 
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NEW-TORK, cured by the treaty of 1763. No such right is established in the 
Ocu 181A. pfesent case. The permission given by Mackay to La Frambaue 
is extremely vague and indefinite. It did not relate to any lot 
in particular, but was only a general permission to go on two 
lots in his seignory. It was, substantially, a promise, that, when 
he should receive a title, he would convey to La FranAoist; 
80 that Mackay himself did not pretend to have any title thus 
vested in himself. Whatever right might have been supposed 
to pass by this permission, does not appear to have beien fol* 
lowed up, or ever afterwards noticed, by either party. No 
consideration was paid by La Framboise for the land ; no rent 
claimed or demanded by Mackay ; and it is reasonable to pre- 
sume, under the circumstances attending these lands, thus held, 
that, whatever pretended right he might once have had, was 

[ * 368 ] *given up and abandoned by him. The possession thus held 
by La Frambo%$e could not prevent the operation of the patent 
to Dean^ in the year 1769, and roust be considered as held in 
subordination to the title granted by the patent. 

The doctrine of this Court, with req>ect to adverse posses- 
sion, is, that it is to be taken strictly, and not to be made out 
by inference, but by clear and positive proof. Every presump- 
tion is in favor of possession in subordination to the title of the 
true owner. (9 Johns, Rep, 167.) It must be hostile in its 
inception, and continued so for twenty years ; and must be 
marked by definite boundaries. (I Johns. Rep, 156. 2 Johns, 
Rep. 230.) The possession held by La Framboise^ prior to his 
conveyance to Sailley^ in 1803, cannot be deemed adverse, if 
his original entry, under Mackay^ is not to be so considered, 
as it clearly is not, it being taken under a foreign government^ 
which we must reject as a legitimate source of title. The 
plaintiff must, accordingly, have judgment. 

Judgment for the plaintiff* 



KiNCAiRD against Scott. 

A.dsv^YAa THIS was an action of waste^ brought by the plaintiff, by 
tec Vimpie/ to his guardian. The declaration stated, that John Kincaird was 
bis infant ton, seisod, in hls lifetime, and died seised, of a certain messuage, 

/>., and appoint- ^ 

ed C. sole ex- 
ecutor of his win, and trusUt of all his estate, for his son, until he should arrive at the age of twentj-one 
years. On the death of A., C, as trusttt under the will, entered into possession of the estate so devised, 
and committed acts of waste \ and the infant heir, byhis guardian, brought an action of womU against him, 
under the statute. It was held, that C. was not a tfTUitU within the purview of the act, having no interest 
or estaie in the lands devised ; and that an action of wasta did not, tbenlore, lie agnin«t him. 
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lands, &c. in Hartford, in the county of Washington ; and, by NEW-yoRK, 
bis last will, devised all his real estate in Hartford to the plain- ,,^^^l;^J5i^ 
tiff, in fee, and appointed the defendant sole executor of his kincaird 
said last will and testament, and ako a trustee of all his goods, ▼• 

&c.y lands and tenements, which he might be possessed of, or ^^^^' 
have title to, at the time of his death, for the plaintiff, until he 
should arrive at the age of twenty-one years. The declaration 
then stated, that, on the death of the testator, the plaintiff be- 
came seised and possessed of the several pieces of land, &c., 
described in fee, by virtue of the said will ; and that the de- 
fendant, being possessed of the said several pieces of *!and, by [ * 369 ] 
virtue of the said trust mentioned in the said will, did commit 
waste and destruction in the houses, messuages, &c., specify- 
ing the particular acts of waste done, in the usual form, which 
was to the disinheriting of bim, the said plaintiff, and to his 
damage, <&c. 

The defendant pleaded the general issue, that he did not 
commit waste, &c. 

The cause was tried at the fVaskhgton circuit, the 15th of 
Jmu last, before Mr. Justice Piatt At the trial, the plaintiff 
exhibited the will of the testator, which had been duly proved 
and recorded in the Court of Common Pleas of Washington 
county, by which it appeared, that the premises described were 
devised to the plaintiff, and the defendant named sole ex- 
ecutor and trustee for the plaintiff, as stated in the plaintiff's 
declaration. 

The testator died in June, 1806. It was proved that 
tlie defendant took possession of the lands, d&c., by virtue of 
the will ; and the plaintiff was about ofiering evidence of the 
particular acts of waste committed by the defendant, when it 
was objected, that this action would not lie against the defend- 
ant, he being a trustee under the will, and not coming within 
the provision of the statute relative to waste. The jud^e, 
without permitting the plaintiff to proceed further, ordered him 
to be non-suited ; U> which the plaintiff submitted, with leave 
to move the Court to set aside the nonsuit, on a case to be 
made. 

Z. R* Shepherd^ for the pimntiff. 1. The third section of 
the act for preventing waste,t declares, " That any person may 1 1 iV. Je. i 
have a writ of waste against him or her who holds by courtesy, efv^p* *®" ^ 
or otherwise, for term of life, or for term of years, or other 
term ; or a woman in dower, as well as against a guardian." 
The defendant, by the will of the testator, was a trustee of the 
estate of the plaintiff, until the latt^ arrived at the age of 
twenty-one years. On the death of the testator, the defend- 
ant entered into possession of the estate. He must, therefore, 
be considered as a tenant holding for a term, that is, until the 
heir arrived at full age, and as answerable for the rents and 

(a) 2 je. 5. SSi. 
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NEW-TORK, profits. Thecase clearly comes within the mischief the statute 

^^^^l;jfj^ intended to prevent. It cannot be tolerated, that the defend- 

KiHCAiRo ^°^ should commit waste with impunity ; and it is no answer 

V. to say, that the plaintiff might have recourse to the Court of 

r • 37Q^*i Chancery. This *will not prevent him from having his remedy 

^ -'at law. Again; the defendant is, by the will of the testator, 

appointed the guardian of the plaintiff, and is, in effect, a 

guardian of his estate, though nominally a trustee. 

2. The objection to this action appearing on the face of the 
declaration, the defendant ought to have demurred to it, or 
moved in arrest of judgment, 

Champlin, and Skinnerj contra. It is true, that a motion in 
arrest would have been proper ; but the plaintiff acquiesced in 
this mode of taking advantage of the objection at the circuit. 

[Shejpherd. I waive the second objection.] 

This is not an action on the statute, but at common law ; if 
the party sues for the statute remedy, or triple damages, he 
ought to declare on the statute. If he does not, his rights must 
be test^ by the rules of common law. Now, at common law, 
most clearly, the action of waste lies only against tenants ; viz. 
a tenant in dower, guardian in chivalry, and tenant by the cour- 
tesy ; though, as to the latter, there were great doubts, which, 
^^I^\^' however, were removed by the statute of Gloucester. f The 
Com. 281, 282! common law of this state is the same as that of England^ in 
7 ^^' ^- this respect. 
^"'** ^ ■' The defendant is so fer from being a tenant, that he is, 

rather, a principal or landlord. He has the sole and exclusive 
use and management of the estate, during the minority of the 
plaintiff. Why subject a trustee to the action of waste, when 
a Court of chancery affords a more easy and adequate remedy 
against him ? 

The defendant has no power or authority as a guardian ; nor 
can he exercise the rights of a guardian. The plaintiff has cho- 
sen another guardian, by whom he has brought the present suit. 

Platt, J., delivered the opinion of the Court. This is an 
action of waste, contra formam statuti. The irregularity at the 
circuit, in directing a nonsuit, instead of putting the defendant 
to his motion in arrest of judgment, being waived on the argu- 
ment, the only question is, whether the defendant had such an 
f *371 ] ^interest in the land, or stood in such a relation to the plain- 
tiff, as to make him liable to this action, under the statute. 

At common law, an action of waste lay only against guardian 
in chivalry, tenant in dower, and tenant by the courtesy : and 
not against a tenant for life or years. The reason for the distinc- 
tion was, that the estate of the three former was created bv the 
act of law, which, therefore, gaVe a remedy against them ; but 
tenants for life, or for years, came in by the demise of the 
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owner of the fee, who might have provided against the com- NEW-york, 
mitting of waste by his lessee. (Co. lAt. 54. a.) v..2^i0^2L^ 

Our statute " for preventing waste," (1 JR. L. 62.) (a) com- kwcaird 
bines the provisions of the statute of MarlbridgCy (52 Hen. III. v. 

ch. 23.) and the statute of Gloucester^ (6 Edw. L ch. 5.) and ^^ 

gives an action of waste and triple damages, and forfeiture, 
'' against him or her who holdeth by courtesy, or otherwise, for 
term of life, or for term of years, or other term, or a woman in 
dciwer, as well as against guardians." 

It cannot be pretended that the defendant stands in the re- 
lation of guardian to the plaintiff. We have, therefore, only to 
inquire, whether, he is to be considered as holding ^^for term of 
lifey or for term of years, or other term" 

Under the rules of construction applicable to penal statutes, 
I think the defendant is not a tenant, within the purview of the 
act. By the will of John Kincaird, the lands are devised in fee 
simple to the plaintiff, an infant; and the testator then ap- 
points the defendant trustee for the plaintiff, of all the lands so 
devised, until heshall arrive at full age 

This gave to the defendant the right to occupy and control 
the real estate during the minority of the devisee, as trustee for 
the infant; and, as such, he is under the general superintend- 
ence and control of the chancellor, and is accountable, accord- 
ing to the rules which govern trusts. He has no interest or 
estate in the lands, in his own right, and may be devested of 
the trust for incompetency, or other good -cause, at the discre- 
tion of the chancellor. 

The relation of landlord and tenant does not subsist between 
the trustee and his cestui que trust. Scott does not hold the 
lands under the plaintiff, but ybr him. 

Ctifton^s case (5 Co. 75.) is an exposition of the English 
statute, of which ours is a transcript; and it was there ruled, 
that ^'if a feme lessee ybr life takes husband, the husband does 
*waste, and the wife dies, the husband shall not be punished [ *372] 
by this law ; for the words of the act be, 'a man that holds, 
&c., for life ; ' and the husband held not for life, for he was 
seised but in right of his wife, and the estate was in his wife." 
(2 but. 301. Co. Lit. 54. a.) 

** But if a feme be possessed of a term for years, and take 
husband, and the husband doth waste, and the wife dieth, the 
husband shall be charged in an . action of waste ; for the law 
giveth the term to him." ( Co. Lit. 54. a.) 

The forfeiture of the place wasted, (given by the statute,) 
implies, that the person against whom that remedy is given has 
an interest and estate in the lands. Here the trusteeship was 
not an estate, but an o^e merely ; and the plaintiff is not en- i 

titled to the remedy given by this penal statute. I 

Motion for setting aside the nonsuit denied. 

(a) 2 R.a.2M. 
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Cutler, assignee of Earll, late sherijOT of Onondaga^ 

against Rust, survivor, &c. 



fi^tk^T^f^ '^^'^ ^*^ *" ^c^\ou on a bond for the Kbertles of the jail of 
debton, wik the couoty of Onondogo, by the plaintiff, assignee, <&c., against 
V^SLJL*'** the defendant, surety on the bond, for one Archelaus Graves, 
Y^karptrum». The following case was agreed to by the parties, and submitted 

fe^ob fi ^^ ^'^® Court without argument 

oBucncatk» In Auguit term, 1812, a judgment for 36 dollars and 33 
MtbdnrafrM^ cents, of costs in the Supreme Court, was obtained against 
holder, was oi- Gtaiiti^ in an action in which he was plaintiff, and the now 
ciM^ ^ ^ plaintiff, defendant. In the same term, the then defendant is- 
expintioo of sucd a ctf . MT. on the judgment, returnable the next October 
'*B2t***(jy the ^®""» ^ ^® sheriff of &non^^(}, ou which Graves was arrested 
act, (Mta.36.e. on the 2d of September, and a bond giten for the jail liberties 
eonttniclfoii^ by Groves and the defendant Rust. Graves was not, at the 
the art /or <te time of his arrest, or during his imprisonment, a freeholder. 
P^yd«»«T ^^ ^^^ expiration of thirty days from the time of his commit- 
way, raenty Graves departed from the jail liberties, with the knowl- 
edge and consent of the deputy sheriff, and never returned. 
[ * 373 ] If the Court should be of opinion *that the plaintiff was not 
entitled to recover, it was agreed that judgment of nonsuit 
should be entered. 

Per Curiam. B^ the '^ act for the relief of debtors, with 
respect to the imprisonment of their persons,'^ (sess. 36. ch. 81. 
1 iv. it. L. 348.) it is enacted, '^ That every person, not be- 
ing a freeholder, who shall be confined in jail upon any execu- 
tion, or other process, or by virtue of any judgment, or order 
of any Court of justice, or by warrant from any judge or 
justice, for any debt, sum of money, fine, or forfeiture, not 
exceeding twenty-five dollars, exclusive of costs, and shall 
have remained in jail for thirty days, if not detained for 
any other cause, shall be discharged from such imprison- 
ment," d&c. 

The only question is, whether Graves was a prisoner within 
the purview of this section. 

By the 49th section of the act of 1813, (supply bill,) sess. 36. 
ch. 203., it is enacted, '* That nothing in the first section of the 
^ act for the relief of debtors from the imprisonment of their 
persons,' shall be deemed, or construed, to extend to imprison- 
ment of the plaintiff, or lessors of the plaintiff, for costs only, 
in any suit hereafter to be brought." 

This last act is remedial and prospective : but the escape in- 
sisted on in this case was prior to it ; and, therefore, not affected 
by it. This last act, however, is an implied exposition of 
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the first act ; and shows, that, in legislative construction, the N£W.york, 
first act did limit the imprisonment to thirty days^ in all cases of v^^^!l^J!i^ 
persons in execution for costs only. Pi^,„t 

According to the spirit of the first act, (which must govern ^ v. 
this case,) I think the prisoner was entitled to his discharge at 
the expiration of thirty days. This being a case of personal 
liberty, is one in which Courts are least of all bound by the 
strict letter of the statute. Tjie intention of the legislature 
was, manifestly, this, th^t no person should be imprisoned more 
than thirty days, for costs ordy ; nor for any sum of costs, to* 
gether with debt or damages, not exceeding 25 dollars. 

Let judgment of nonsuit be entered. 



*Deborah Flint tigainst Clark. [•374] 

THIS was an action of covenant. The declaration stated, Where, by an 
that, on the 24th of September, 1803, articles of agreement dfT*^'/ £ 
were made and sealed by the parties, by which the defendant tween a! and 
covenanted, that the defendant, and one Cyrus Clark, should y^i^y beSJSai 
submit a certain controversy, between them and the plaintiff, ^^ ^s mb. 
concerning the non-fulfilment of an agreement, before that Sluon, 'and*!! 
time made, between the defendant and Cyrus Clark, and the was agreed thai 
plaintiff, respecting the building certain chimneys by the de- awaiSodbythe 
fendant and Cyrus Clarlc, for the plaintiff, to arbitration ; and arbitrators, in 
that, whatever sum of money the arbitrators should direct to abouJd be cred- 
be paid to the plaintiff, for damages, as for the non-fulfilment ^^?^ ^^ 
of the said contract, should be accounted for, cancelled, and agaLst B., B. 
credited on a certain promissory note which had been given cannot maintain 
by the plaintiff to the defendant and Cynu Clarlc, to procure breach of 



cove- 



tbe settlement of a suit, instituted in the Supreme Court, by pantmnotcred- 
the defendant and Cyrus Clark, against the plaintiff: the oftSeawardmi 
plaintiff then averred, that the arbitrators were appointed, and ^ "o**' ^.**»' 
thnt, after hearing the proofs and allegations, they awarded, Sat tbe^^Tote 
that the defendant and Cyrus Clark should pav to the plaintiff ^ }^ H" 
the sum of 202 dollars and 50 cents, of which the defendant fen due. (a) 
and Ci/rus Clark had notice : the breach is then assigned in ,JP*^^*""* 
the following words : — '^ And the said plaintiff avers, that the rateLarecSpt 
said defendant did not cause, or procure the said sum of 202 ^JjJJf^^^ {^ 
dollars and 50 cents, or any part thereof, to be allowed, can- note; and when 
celled, or credited, on the aforesaid note so iriven to the said ^^ the bai- 

' ' D ance should oe 

paid, the note 
would, in judgment of law, be satisfied. 

(a) Vid. Pt0trl t. WiUm, 6 WaMPs Rep. 291. 
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NEW-YORK, defendant and the said CyruB Clarke but hath hidierto wh.olly 
^^^I;^5if!^ refused and neglected so to do ; nor has the said defendant, an 
Fliht ^^^ ^^^ Cyrus Clark, in any way paid or satisfied the said 
V. plaintiff, the said sum of 202 dollars and 50 cents, or any part 

thereof, but on the contrary thereof," &c. 

The defendant prayed oyer of the agreement, and demurred 
generally. The agreement was in the following words : — 
" Can(gohary, 24th of Septembex^ 1803. This may certify, that 
the business of prosecution in the Supreme Court, wherein 
Cyrenus Clark and Cyrus was plaintifl's, and Deborah Flint 
defendant, is settled by the defendant securing the plaintiffs 
f • 375 ] by a promissory *note ; and further, the plaintiffs do a^jree to 
settle with the defendant, by way of arbitrament, the building 
of the chimney, wherein the plaintiffs is charged to make them 
good ; provided also, said arbitrators, indifferently chosen by 
the parties, should award in favor of said Deborah Flinty 
the said sum is to be cancelled on a promissory note above 
mentioned." 

The cause was submitted to the Court without argument. 

Platt, J., delivered the opinion of the Court. I think the 
demurrer is good; for, allowing all the averments in the 
declaration to be true, the plaintiff is not entitled to recover. 
The covenant, as set out in the declaration, does not bind the 
defendant to do any act : he did not engage to endorse a receipt 
on the note for the amount of the award. It was an agreement 
by one of the joint creditors of the plaintiff, that the sum to be 
awarded should be deemed a payment pro tanto on the note ; 
and that the plaintiff should have the full benefit of it, as 
a part satisfaction of the note. All the right and benefit 
which accrue to the plaintiff, from the covenant, are, that 
upon his paying the balance of the note, over and above 
the sum awarded to him, the note is, in judgment of law, 
satisfied. 

It must be presumed, (because the contrary is not averred,) 
that the note still remains in the hands of the original payees ; 
and if so, the plaintiff has sustained no injury. 

The covenant and the award operate like a receipt, whereby 
the defendant acknowledges so much paid on the note ; and 
it is enough for him, that when payment of the note is de- 
manded, he can protect himself j>ro tanto, under the agreement 
and award. There can be no doubt that the agreement, in this 
sense, is binding upon Cyrus Clark, as well as the defendant. 

If the declaration had averred, that the note had been assigned 
before it fell due, then it would have shown a right of action 
in the plaintiff; because he would have thereby lost the benefit 
of the payment under the award. 

There must be judgment for the defendant on the demurrer. 

Let the plaintiff amend, &c. 
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WEW-YORK, 
Oct. 1815. 

*Denniston against Cook. dkhkistoit 

Cook. 



A. and A, 



Van Vechtm, for the plaintifT, relied on the case of Yates v. 
Foot^ (ante, p. 1.) decided in the Court of Errors. 

(a) Rust ▼. Gott, 9 Cote. R^. 169. Bntift ▼. Kedtr, ^ WMeU, 200. 
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THIS was an action for assumpsit, to recover the amount of 
a check on the bank of Albany, for 200 dollars. belqg quaii^ 

A few days before the election of governor, on the last Tues- eiecionforjrov- 
day of April, 1813, the plaintiff and defendant deposited with dlmt^Wore the 
/. Alexander, their respective checks on the bank, for 200 dol- PJ , ^"*|2*"' 
lars each, dated the 24th of April, and payable on the Ist of uie event of the 
June then next, to abide the determination of a wager on election for gov- 
the election; the terms of which, as stated by the witness, ^ted^irre- | 

were, that the defendant bet 100 dollars with the plaintiff, that *J^^l^^^, 
Stephen Van Rensselaer would have a majority of 5,000 votes uie anMmut, 
over Daniel D. Tompkins; and another 100 dollars, that i«yabie the ist 
Stephen Van Rensselaer would have a majority of votes over stakehoi'der. 
Daniel D. Tompkins. On the official canvass of the votes When Ae re 
for governor being made known, Alexander was to deliver the uod was gener- 
checks to the defendant, in case S. Van Rensselaer w9ls elected J^^^°^'offi- 
governor by a majority of 5,000 votes ; or to the plaintiff, in ciai canvass of 
case Daniel D. Tompkins was elected; but if S. Van Reus- l^^^ ^ 
stlaer was elected by a majority of votes less than 5,000, the posing the wa. 
check of each party was to be returned to him. S^J^aii^'ws 

About the middle of May, and before the official canvass of money from the 
votes was published, but after it was well known, from public ^^j^> ""whidh 
information of the result of the canvass, how the election had had been deiiv- 
termiDated, the defendant gave Alexander notice not to deliver SiSwiwWer^ aS 
up his check to the plaintiff. But immediately after the result ter the oflicia! 
of the canvass was officially announced to the public, and D, ^^beiiir**pre^ 
D. Tompkins was declared to have been elected governor, sented at the 
Alexander, on being indemnified by the plaintiff, delivered the ^^ ^HJiiem! 

checks to him. In an action 

At the time the wager was laid, the defendant had deposited ^^^ ^^ '^ 
in the Albany bank more than 200 dollars, and such deposit recover the a- 
continued until after the result of the election was generally °^^ ^f ^ 
known, but bsfore it was officially declared ; and the defend- held, 'that the 
ant withdrew the deposit, expressly for the purpose of de- SJ^IJ^TOMtlS 
feating the payment of this check, alleging that he had laid the wouid'iie on the 
bet as the agent of a third person, who had refused to assume SrwagerTnS 
it *When the check was presented by the plaintiff at the for money had 
bank, payment was refused for want of funds. S^^'^^iktiTi 

It was agreed that, if the Court should be of opinion that the um. (a) 
plaiotiff was entitled to recover, the defendant should give a [*377] 
cognovit actionem for 200 dollars, on which judgment should be ' 

entered ; otherwise, a jivlgment of nonsuit was to be entered. 
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NEW-TORK, Hale J contra, insisted, that the wager was illegal and void^ 
Oct. 1816. imj cited Bunn v. Miker,^ and Lansing v. Lannng,% 

HinsToff Spencer, J., delivered the opinion of the Court The case 
Cook. does not state the particular counts contained in the declaration. 

^Joiuu.Eep. £j jg presumed there are counts on the bet, and for money had 

iBJohM.Rip. and received. 

^ It was admitted, on the argument, that the plaintiflT had the 

qualifications of an elector of governor. This admission is de- 
cisive against the action upon the wager. It was held, in Bunn 
V. Rilcer, (4 Johns. Rep. 426.) that where either of the parties 
was an elector, the wager was illegal, on the ground that it 
was corrupt, and against the fundamental principles of the 
constitution. 

I can perceive no ground for the argument, that the money 
which the defendant had in the bank of Albany is to be con- 
sidered as the plaintiff's money. There was no appropriation 
of this money, either by the bank, or the defendant, to the 
plaintiff's use ; and, before the plaintiff had a right to demand 
the^sum won, the defendant had withdrawn his deposit from 
that bank. From what motive this was done, is immaterial ; 
it was not, in any sense, the plaintiff's money. 

It appears to me to involve an absurdity, to say that the 
plaintiff can maintain this action as for money had atid received, 
when, confessedly, he cannot sustain an action upon the check 
which the defendant gave to him ; on the ground that it is void, 
as being an illegal transaction. This case is very different 
from that of Foot v. Yates, in error. There, the party who had 
lost the bet sought to recover against the stakeholder ; here, 
the party winning the bet seeks to recover on the ground of the 
wager. It is very difficult, from the manner of deciding cases 

[ * 378 ] ^n the Court for the Correction of Errors, to ascertain the pre- 
cise principle adopted by the Court. The only opinion reported 
in the case, is that of Sanford^ senator. Whether that was 
adopted by the majority of the members, is uncertain. The 
substance of his opinion is, that Courts ought not to entertain 
suits, in such a case, either by the winner or loser ; and, so fiu 
as respected the loser, he considered the contract executed, and 
he applied the maxim fieri non debet, sed factum valet. 

It may be confidently affirmed, that no principle was adopted, 
in that case, which countenances the present action. 

Judgment for the defendant. 
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Ttler against OLriET. 



MEW-TCNEtK. 
Oct. 1815. 



TrLsm 

V. 

Olvet. 



IN ERROR, on certiorari to a justice's Court. If ^ jusUce 

A summons was issued in the Court below, at the request of wUiead a de- 
Cone, as attorney for Olney^ the plaintiff below. The constable ^^^J ^^ 
who served tha summons informed the justice, at the time of the <J>at ^ c»^ 
return, that the cause would be discontinued, which the justice ^^ «od iSierl 
noted upon the back of the summons. About this time, or soon y^f^ ^^^ 
after, one Elijah Durand appeared in behalf of the defendant, ^ilSTum in bb 
sod inquired if the cause would be called, when the justice in- f^f^f ^ 
formed him of what the constable had stated, and showed him i)fSr?2!led. 
the endorsement made on the summons. Durand produced no 
power of attorney, nor alleged that he had one ; nor did the 
Justice ask for one. After Durand was gone, Cone appeared 
ID behalf of the plaintiff, and demanded that the suit should go 
on, and denied that he had given the constable any orders to 
say that the suit would be discontinued. Upon explanation 
with the constable, it appeared that there was a mistake as to 
the suit in which the order was given. The justice proceeded 
to trial, and gave judgment for the plaintiff. 

Per Curiam, It would be the height of injustice to sustain 
this judgment. It may be questioned whether the suit was not 
discontinued and out of Court ; but if not, the justice was bound 
*to postpone the trial, as he had a right to do, not exceeding six i » ^q i 
days, he having misled the defendant. Whether Durand was ** * 

authorized to appear, was not made a question ; the justice rec- 
ognized him as the agent or attorney of the defendant : if he 
bad disputed his authority, he should have required the proof 
of it. The judgment must be reversed. 

Judgment reversed. 
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NEW-TORK, 
Oct. 181A. 

OEirriTH QmppiTH agaitist The Administrators of Ketchdm, 
i^iwix" A. JsLte sheriff of Saratoga. 

TORS. 

In an action THIS was an action of assumpsii, for money paid, money 
moneylSad and 1^"^ &nd money bad and received, &c., by the intestate, in hi^ 
r^f^'v^ J^' lifetime, as sheriff, &c. The defendant pleaded' non-assumpsit^ 
nUnHtrator of a with notice of set-off, &c. The cause was tried at the Saratoga 
•bcriff,iorecov. circuit, ou the 25ih of May, 1813. The plaintiff ffave in evi- 

er the amount . •• * ' s. r ' • r r t rti 

collected by the dcnce a judgment against one JLajussey m favor of James rel- 
iniesute on an lows, who assiffned it to the plaintiff, who caused a /i. fa, to be 

execution ui la- . •■ •• ii* ■ i •■«• ^ » 

vor of the plain- issued tbercou, directed to .the mtestate, then sheriff of the 
^'fi«n*8?*'' ^^"**^y^ ^^^ returned the same with the following endorsement : 
tan. endor»^ '* By virtue of the within execution, I have received of the de- 
& /f "^Tumu f®°^^^^9 ^^^ caused to be made of his goods and chattels, in ail, 
he iMd paid part the sum of Jjfty-ttoo dollars and three cents; twenty-three 
W*^tojr. ??' d<>"*^" ^^^ thirty-seven and a half cents of which I have paid 
for5anda'haii' over to Maria Nobles, for five and a half months' rent due, and 
d^^and caS^ ^^^^ demanded by her attorney ; six dollars and forty cents of 
demanded by which has been recovered of me by S. Drake and Samuel Haight, 
5&C -""S^wai ^^ account of the sale of the property of the defendant ; and 
beid'that the re- the residue of the said sum of fifty-two dollars and three cents, 
taken to be tnM ^c^J^cting therefrom two dollars and forty-nine cents, for my 
and the whole fees, I have caused to be tendered to the plaintiff's attorney, 
gSSw'-Mdthai ®"^ *^^^® ready in Court," &c. A verdict was taken for the 
£ r«it being plaintiff for fifty-two dollars and three cents, subject to the 
to*the°t»^*iSr opinion of the Court on a case as above stated. 

of the claim for 

^ledltb^sE^ Btie/, for the plaintiff, contended, that the return of the sheriff 
iff must be was conclusive. It is narcel of the record ; and the only way 
r * 380 ] *of impeaching it is by an action for a false retum-f The 
*T^'°\*^* return is the solemn act of the officer, and binding on him and 
^ behaiT^and his representatives. There is nothing in the return which shows 

wTd^^^thaf^Se ^^^^ ^^^ '^"* ^** ^^^' ^^^ Statute does not authorize the 
piainUff was, sheriff to pay the rent. He is bound only not to remove the 
therefore, en- goods. Until thft plaintiff pays the rent. The return ouirht to 

titled to recorer °^ ^ 'i r . 'Ti . .^ -^ i • i ^ ? • i 

nomoreihanthe State the tacts With precision, so as to enable the Court to decide 
ISileti^'^jJiw whether there has been more paid by the sheriff than the plain- 
deducUn^tbea- tiff was bouud to pay. The landlord is not entitled to the rent 
Se"!Ihenff^ for ^^ ^^® Current quarter, but only to the end of*the last quarter 
the rent in ar- preceding the seizure by the sheriff,! who, without a notice 
^*"' from the landlord of the precise sum due for rent, is not bound 

1^ \fan8i3! ^^ iehve any of the goods for the purpose of,discharging the rent 
Com, Dig. lu- in arrear.^ There is nothing in the return to authorize a 'le- 
'T^/fotfl^^ V. <*"c^on from the amount of the verdict. Where the sherifl* 
R'txfmond, i rctums that be has levied on goods to a certain value, be is 

fnhm.Rep.Am. answcraWe for the amount. 11 

s n Jo/uw. " 

Hep. 185. I i Ld. Raym, 1075. 2 8amd, 3-13, 344 n 3. 
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J^oof, contra, insisted, that the return was substantialfy good, ^^^'YSf^* 
and sufficiently particular ; and that the sheriff was justitiable s^^^^s,^,^-^^ 
in paying the rent ; for, after notice of rent being due, he is Griffith 
liable for it, if he remoye the goods before it is paid.f ^* , 

Adhivistba- 

Thompson, Ch. J. This is an action for money had and re^ toks. 
ceiyed to the use of the plaintiff; and the only evidence relied ^I^j^^ \ 
upon in support of the action, is the return made by the intes* 8tr, tit. Cam, 
tate upon an execution put into his hands, as sheriff of the ^' ^^^ ^^' 
county of Saratoga, This return is special, admitting that he 
had receiyed, upon the execution, fifty- two dollars, out of which 
he had paid for rent due and demanded twenty-three dollars and 
thirty-seven cents ; and the only question is, whether the sheriff 
is to be allowed for the rent thus paid. The statute (I N.R. L. 
437. 8. 12.) (a) directs, that no goods or chattels upon the de^ 
miaed premises shall be liable to be taken by virtue of an exe- 
cution, on any pretence whatever, unless the party at whose 
suit the execution is sued out, shall, before the removal of the 
goods, pay the rent due, provided it does not exceed the rent 
for one year. As the plaintiff has relied entirely upon the re* 
turn made by the sheriff, the whole return must be taken 
together. The plaintiff will not be allowed to adopt such parts 
as make in his favor, and reject the residue. If he did not 
choose to admit the truth *of the whole return, he should have [ * 381 | 
supported his action upon other proof. This return is made 
under the sheriff's oath of office, and is certainly to receive as 
liberal an interpretation as the bare confession of a party ; and 
it is an invariable rule of evidence, that a whole confession is: 
to be taken together, as well that which is in favor of, as that 
which is against the party. This return states expressly that 
the rent was due, and this fact is not pretended to be denied ; 
and it is no moie than reasonable to presume, that the plaintiff 
had notice of this claim for rent. But, whether he had or not, 
is immaterial in this case. He has waived all objection on this 
ground, by ratifying and affirming the sheriff's return. 

The sheriff having had notice of the claim for rent, was, by 
the statute, prohibited from removing any of the goods, until 
the phintiff in the execution had paid the rent due. (b) The 
sheriff must be considered as having paid this rent in oehalf of 
the plaintiff; and the plaintiff, by adopting the return, as to the 
receipt of the money, must be deemed to have adopted it as to 
the appropriation, so far as there was a legal liability on the 
part of the plaintiff to pay ; and, by the statute, he was clearly 
liable to pay the rent, it being for less than one year. The 
payment of the rent was for his benefit, as the sheriff's hands 
were tied up until it was paid ; and it would be extremely unjust, j 

to allow the plaintiff to avail himself of the sale under the ex- I 

ecution, and reject the payment of the rent. He sustains no 1 

(a) 1 A. & 746. (b) Vid. RubmUy, DtHf, 4 CmmpSK. 

8St 
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NEW-YORK, injury thereby, for no more is allowed than be himself would 

•^^ctwis^ have been obliged to pay, before he conld have availed himself 

Griffith ^^ ^^^ execution. The sheriff did not, therefore, reoeiTe f<v 

V. ^ the use of the plaintiff any more than the surplus after paying 

ADuiVtml" ^^^ ^0^9 ^ ^^^ whole return on the execution is taken together ; 

TORS. and if the plaintiff will rely upon the return alone, the whole 

must be taken into consideration. The sheriff allowed for the 

money paid on account of the rent, which the plaintiff was, by 

the statute, bound to pay. The judgment must, accordingly, 

be for the sum of twenty-eight doUars and sixty-three cents. 

Sfbncke, J., and Yatcs, J., were of the same opinion. 



(•382] 



Platt, J. The question presented is, whether, upon the 
return of the sheriff without any explanation, the defendants are 
*Uable for the whole amount levied on the Ji, fa., or for what 
other sum. 

The sheriff's return is to be received as true in all its parts ; 
it being the only evidence on which the plaintiff's claim is 
founded. 

With regard to the rent ; it must be assumed as true, that the 
sheriff paid it to the person to whom it was due ; and as to the 
costs, the sheriff paid what was ** demanded " by the attorney 
of Maria Nobles. What proportion of the 23 dollars and 37 <i 
cents was paid for tent^ and how much of it for coti$, we are 
left to conjecture. 

The law did not require, nor authorize, the sheriff to make 
such payments, without the plaintiff's direction or consent. 

The return does not assert enough to show, that the sheriff* 
was warranted in paying the rent and costs ; because, it does 
not state that the plaintiff was privy, or assenting to such pay- 
ment ; nor does it state, that the rent was due on the premises 
where the sheriff seized the goods of Lajussee. It might have 
been for rent due on other lands. Whether the costs paid by 
the sheriff had any relation to the rent, no explanation is given ; 
but supposing them to have accrued in the regular coursr of 
collecting the rent, by what law had the landlord a lien for 
those costs, in preference to the^. fa. of another creditor ? 

The costs seem to have been paid by the sheriff, because they 
were " demanded by the attorney of Maria Nobles,'^ The re- 
turn does not state the amount of the costs, nor the name of 
the attorney who received them. 

The sheriff is a receiver appointed by law, without special 
confidence reposed in him by the individual creditor ; and to 
allow him to shield himself by such a vague and indefinite re- 
turn, or to impose upon the creditor the necessity of unravel- 
linsr the mystery, and detecting the falsity of the return, would 
greatly lessen the accountability of that ofiicer, and impair the 
rights of creditors. 

To protect himself against paying over the money, which, he 
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Griffith 

V. 

Kztchi7m'9 
Adhiiiista- 

TOR9. 

[*383j 



•dmits, he received on the^* fa.^ the sheriflf is bound to show new- YORK; 
all the ftcts required to warrant another appropriation of that ^^' ^^'^' 
money. 

Suppose a person should write to me, stating that he had re- 
ceived, for me, 100 dollars, due to me from A.^ and that he had 
paid it, in satisbction of a debt due from me to £., would not 
*tbe receiver, on this evidence alone, be compellable to pay me 
the 100 dollars ? The whole confession is to be taken together ; 
and then it appears that he received my money, and that he 
paid my debt, without showing any authority for making such 
appropriation. 

The sheriff's return is to be regarded as a confession, or dec- 
laration, of several distinct and independent facts; and the 
same legal consequences result from those facts, as if they were 
proved by witnesses. Suppose, then, ^hat the plaintiff had 
proved, by a witness, the first fact, viz. the receipt of the money 
by the sheriff, on the execution ; and the defendant had then 
proved, by a witness, the other fact, viz. that he had paid part 
of the money for *^ rent (fue," and for '^ cosU demandedy^ with- 
out further explanation ; would not the sheriff, on such proof 
ak>ne, be held liable for the whole sum collected ? 

At common law there was no Ken for rent in preference to 
^fi.fa,; and the statute (1 K. Sf R. edit. 137.) (a) enacts, 
"That no goods shall be taken on execution, unless the party, 
at whose suit the said execution is sued out, shall, before the 
removal of such goods, by virtue of such execution, pay to the 
kadlord of the premises all money due for rent ; provided the 
arrears of rent do not amount to more than one year's rent ; 
and the sheriff is required to levy and pay to the plaintiff, as 
well the money so paid for rent as the execution money." 

Under this statute, the sheriff was not bound to pay rent to 
the landlord, on executing the Ji. fa. The injunction of the 
statute is merely against the removal of the goods, until the 
judgment creditor shall pay the rent. 

By the expositions of this statute, which is a copy of the 
statute of 8 Anne, (ch. 14. sect. 1.) it is settled that the land- 
lord is bound, in such cases, to give notice of his claim for rent, 
before the goods are removed from the leased premises. {War* 
ing V. Dewberry, 1 Sir. 97.) 

It does not appear that any such demand was made in this 
case, before the goods were sold and removed ; and if such 
demand had been made, it would have been the duty of the 
sheriff to have stayed the sale, and given notice of such de- 
mand to the plaintiff in the suit ; and it was for the plaintiff, 
on notice, to contest the claim for rent, or to pay it, at his 
election. 

It does not appear that the plaintiff had any such notice in 
this case ; nor does it appear whether the sum paid was for one 
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(a) 1 R, a. 746. 
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NEW*TORK, •year's rent, or for seven years' rent ; and from the return alone, 
Ocu 1815. ^g ^yg 1^ presume that the sheriff acted without direction from 
the plaintiff, as to the rent ; and, therefore, he paid it in his own 
wrong. 

The sheriff cannot, by a voluntary payment of rent, conclude 
the rights of the creditor. It would have been a good return, 
that he had seized the goods, but could not proceed to a sale, 
for that the landlord had demanded rent pursuant to the statute ; 
and that the plaintiff was not there ready to pay. {Pdlgrave v. 
Windham, 1 Sir. 212.) 

As to the money stated to have been recovered of the sheriff 
by Drake and Haight, the return is altogether vague and un- 
certain. It does not appear that the sheriff had been subjected 
to that payment by any act or interference of the (Jain tiff; nor 
does it appear, that, in making this payment, he acted with the 
privity or assent of the plaintiff. 

The fees for executing the Ji. fa. (2 dollars, 49 cents,) were 
rightfully deducted by the sheriff; and my conclusion is, that 
the plaintiff is entitled to judgment for the balance of the whole 
sum levied, after deductmg those fees ; to wit, for 49 dollars 
and 54 cents. 

Van Ness, J., was of the same opinion. 

Judgment for the plaintiff for 28 dollars and 63 cents only. 
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A witness may 
be privately re- 
examined by the 
'ury, after the> 

ave retirea 
writh (he consent 
of the parties. 

If an improper 
question has 
been put to- a 
witness, and an- 
swered^ but 
which IS imme- 
diately correct- 
ed by the justice, 
the juaspment 
will not be re- 
versed on that 
acrount. (a) 
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Brown against Cowell. 

IN ERROR, on certiorari to a justice's Court. 
After the jury, in the Court below, had retired, they sent and 
requested leave to examine Briggs^ one of the witnesses. The 

{'ustice applied to the parties, to know if they would consent to 
lis being examined, to which. they agreed, and the justice went 
with the witness into the room where the jury were. Whether 
the parties went with them or not, did not appear. One of the 
jurors asked the witness, if Kinnetfy who had testified on the 
same trial, had not sworn false on some former trial ; to which 
the witness immediately answered in the affirmative. The jus- 
tice *lhen immediately told the jury that the question was im- 
proper. The jury then inquired as to the general character of 
Kinney, for truth and veracity, and the witness answered that 



(a) Vid. PenMd v. Carpender, 13 Jofms. Rep. 350. Irwine v. Coo*, 16 Td. 239. 
TiittU V. Hunt', 2 Cmcai, 4C<6. 
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OP THE STATE OP NEW-YORK, 385 

it wwi not good ; upon which the justice and witness retired, new- YORK, 
and the jury found a verdict for the plaintiff. -S^.^^^^ 

Per Curiam. This judgment must be affirmed. The ad- v. 

mission of the witness to be re-examined privately, by the jury, Browh. 
would have been improper, had not the parties consented to it. 
And although the question put by the iuror was improper, the 
answer was given before the justice could correct it, and he did 
every thing that he could do, by telling the jury, that the evi- 
dence was improper. Besides, the parties, having consented 
to the examination, ought not now to be permitted to object 
to what took place upon such examination. 

Judgment affirmed. 



GtLL against Bbown* 

THIS was an action of assumpsit , brought to recover com- c&u^^Ib^* 
peosation for the use of a certain vessel or schooner, called the his exp^M 
Gold Hunter, formerly belonging to the plaintiff. The cause P"'">*«? ^ w 

• 1 t. T /v* ^. • f •» /sm ^<^ w !• ■»* lor services ren* 

was tncd at the Jefferson circuit, m June, 1813, before Mr. dered to n>v- 
Jostice Spencer. •SS®"^ ^^ . 

The defendant was, m the summer and autumn of 1813, a ter-masterofUie 
deputy quarter-master-general, in the service of the United ^2in©d'**TO2 
States, The vessel in question had been seized by the collec- session ofa Emu 
tor of Oswego^ and the defendant obtained possession of, and ^^^^^. 
used her, without the consent either of the collector or plaintiff, lector, and used 
for the service of the United States, in transporting troops, ^!!^ce\gireid 
provisions, &c. Afterwards, in September, 1813, it was agreed if the' o^-nef 
between the plaintiff and the defendant, that if the plaintiff ^^1^^^ 
would obtain possession of the vessel from the marshal of the Um boat from 
Vfdted States, the defendant would purchase her at the ap- f/wSCid*^'^ 
praisal *of men, and would also pay him for the previous use [ • 386 1 
of the vessel. The plaintiff accordingly procured the vessel to chase her, and 
be delivered over to him, on paying the marshal 400 dollars : she SL^IJS uJe^ 
was then appraised at 1 ,233 dollars and 33 cents, which sum ner, and the 
was paid by the defendant. The jury, by the direction of the SS^'goT'^: 
judge, found u verdict for the plaintiff, subject to the opinion session, on pay- 

of the Court. SS dollSSTand 

the other party 

Siorrs, for the plaintiff, contended, that the defendant was E^t**^ p^d 
personally responsible, on this contract, in his individual ca- <or it $ it wa* 

■^ '^ held, that he 

was personally 
liable on his promise for the hire of the boat, and that tne pronuse was founded on a good consideration 

{a) Fox V. Drake. 8 Cow, Rep. 191. Walker v. Swartwoutf infra, 4AA. iStn/i v. Hopking, 19 Johns. Rep, 
iU. Rathbone v. Budlong, 15 Id. 1. Bromon v. WooUey, 17 Id. 46. Jone§ v. Le Tombe. 3 DdL 884^ 
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366 CASES IN THE SUPREME COURT 

HEW-YORK, pacity. The case of Skefield v. Waisanf is in point, to sboir, 
Oct 18M. ^Ijj^i q government agent, though contracting for things for the 
use of the government, will be personally liable on his contract, 
unless he makes it in his official character. In this case, noth- 
ing was said as to the character of the defendant, or who was 
to pay. There is no evidence that the plaintiff looked to the 
government for payment. 

Further ; it appears that here was an express promise by the 
defendant to pay. He agreed that, if the plaintrlf wodd obtain 
possession of the boat, he would purchase her, and also pay the 
plaintiff for the previous use of the boat. 

Again ; the defendant, in agreeing to pay for the previotts use 
of the boat, went beyond the' scope of his authority as a public 
agent, and must, therefore, be personally responsible. 

Benedict f contra, contended, 1. That the defendant, being 

a known public agent, and making this contract for the use of 

the government, was not answerable in his individual capacity. 

The case of SheMeld v. Watson was not intended to shake the 

•t 1 Bre, du English authorities.^ And in the case of Hodgson v. Dexter ^^ 

I TW^Hp! the Supreme Court of the United States expressly recognized 

"t. 674^ 1 the principles laid down in Madteaih v. Haldimand.\\ 

$iViJ?40. A public aflent, known to be sQch^ is not personally aoswa- 

1 1 Cnmde§ able, unless he expressly contracts in his individual capacity. 

ni^ Rev '^^^^ """^ ^ clearly made to appear, to show that the party 

ITS. intended to look to the individual, or agent, and not to the 

government. 

2. The promise, in this case, was without consideraiion. 

The only consideration shown was, that the boat had been used, 

the preceding summer, in the service of the government. If it 

[ * 387 ] *had been in the service of the defendant himself, it would 

IT 2 £Ber. 9SS. have been a past consideration.V 

5 Johns. Rep, 

Rep, r Thompson, Ch. J., delivered the opinion of the Court This 

is an action of assuvmsity to recover compensation for the use 
of the schooner OM Huntery belonging to the plaintiff. The 
vessel was, in point of fact, employed in the service of the Dmr 
ted St€Ues ; and the only question in the case is, whether, under 
the cireumstances, the defendant is personally responsible. It 
was matter of general and public notoriety, that the d^ndant 
was a quarter-master, acting in behalf of the United States. 
Whether, in this particular case, he contracted in that capacity, 
is the point under consideration. There can be no doubt that 
an agent may make himself personally responsible, if he is wil* 
iing, and will undertake so to do ; and it is equally clear, that 
if an agent means to incur no personal responsibility, he must 
act within the scope of his authority, so as to give a remedy 
against his principal. 

From the facts in this case, it appears that the schooner had 
been seized by the collector, previous to her being employed in 
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OP THE STATE OP NEW-YORK. 887 

public service, and was taken by the defendant without the new-vork, 
consent either of the collector or the plaintiff, and put into ^'^'- ^^**' 
public service, in April, 1813. In September following, the q^^^ 
defendant agreed with the plaintiff, that, if he would get the v. 

vessel into his own possession, Exonerated from the seizure, he, l^^^wif 
the defendant, would purchase her, at the appraisal of men, 
and would pay him for her previous use in the service of the 
Ihdted States. The plaintiff, accordingly, on paying 400 dollars, 
procured the schooner, discharged from the claim growing out 
of the seizure, and she was delivered to the defendant at the 
appraisal ; and the claim now is for the use of the vessel, ac- 
cording to the defendant's promise. Here, then, is an express 
promise by the defendant to pay, and made under such circum- 
stances as renders him personally responsible. There is noth- 
ing in the case showing that it was the understanding of either 
party, that the plaintiff was to look to the government for pay- 
ment. The simple facts, that the defendant was quarter-master, 
and that the services [)erformed were for the United States, 
were not sufficient, when opposed to the express and tmqxtali^ 
fied promise of the defendant, to exonerate him from personal 
liability. 

•In the case of Sheffield v. fVatson, (3 Caines^s Rep. 72.) the [ • 388 1 
Court say, it is not enough that the plaintiff knew the defend- 
ant to be a public agent, and that the frigate built by the 
plaintiff was to be a public vessel ; but it should appear that 
the defendant contracted in his official capacity, and on account 
of the United States, and that the plaintiff gave credit to, and 
intended to look to the government alone for compensation. 
If the principles of this case be adopted, the defendant is clearly 
liable ; and, indeed, the present is a much stronger case, for 
here is an express promise to pay. 

An examination of this class of cases, will show that they all 
tarn upon the question, To whom was the credit intended to be 
given ? The reasoning of the Court in Callen v. Queensbury, 
(I BrovnCs Ch. Rep. 101. note.) shows, pretty strongly, the 
injustice and unfitness of too easily listening to an objection 
like the present, and turning round the party from the person 
with whom he contracted, to those he may choose to set up as 
his principals. In Hodgson v. Dexter (1 Cranch, 363.) it is 
stated and admitted by the counsel on both sides, to be a ques- 
tion of intention ; and the Court recognize that position as cor 
rect, and they go into an examination of the circumstances to 
ascertain the intention, and observe that the whole agreement 
manifests, very clearly, a contract made entirely on public ac- 
count, without a view, by either party, to the responsibility of 
Dexter ; and this will be found to be the principle which runs 
through all the cases in the English Courts on this subject. 

Independently of the express promise made by the defendant, 
this case furnishes other strong circumstances to show that he 
ought to be personally responsible. The schooner was taken 

888 
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NEW-YORK, out of the possession of a public officer of the United States, 
'^,^^XJI^ ^^^ ^^^^ cause she bad been seized does not appear ; and it is 
JAGKS05 ^6>7 questionable, whether the government would have con- 
V. sidered themselves bound to pay for the use of the vessel whilst 

under this seizure. This, at l^ast, was so doubtful, that it is 
not very probable the plaintiff meant to look to the government ; 
nor does the manner in which this vessel was taken, without 
the permission of either the collector or the plaintiff, appear to 
have been within the scope of the defendant's authority as a 
public agent ; and if not, the act might not have been sanc- 
tioned by the government, nor the defendant's promise ratified 
and performed. No objection growing out of the statute of 
f * 389 J *frauds can be raised against the right of recovery. If the 'de« 
fendant is personally responsible, there was a sufficient consid- 
eration to support the promise. The plaintiflT procured the 
vessel to be discharged from the claim of the United States by 
virtue of the seizure, for which he paid 400 dollars ; and this 
was done in pursuance of, and according to, the contract be- 
tween the parties. Here was, then, an actual loss to the plain- 
tiff, in consequence of the defendant's promise, and as the con- 
sideration therefor, which is sufficient to support the promise, 
whether the defendant received any personal benefit or not. 
In whatever point of light, therefore, the case is considered, the 
plaintiff is entitled to judgment. 

Judgment for the plaintiff. 



Jackson, ex dent. Herrick and others, against Babcock. 

Before mar- THIS was an action of ejectment, for a lot of land in fVest* 

iiajFe, busbana t i • ^^ • i 

and wife had moreiand, m (Jnetaa county. 

wrUten "**con- '^'^^ Icssors of the plaintiff were the children and heirs at law 

tract, by which of John HeiricJc, who died seised of the premises in question ; 

they ai^reed that 

neither would 

alien the property then ponessed by them ; and when their marriage ihoald take place, their property, of 

every description shoulo form anoint fiind } and that, on the decease of either, the survivor shoula posa ~ 

and enjoy the whole o£ such jomt property then remaining, or which might hai 



ive been acquired by their 
mutual exertions. 




according to an agreement made and entered into with her on the 27th of Odobtr, 1802, and previous to 
our marriage : it being my intention, if my said wife shall die before me, that my real and personal estate 
siiall be eaually divid^ amonfc my said children^ their heirs and assigns/' 

The wite having survived her husband| died mtestale, and without issue. It was held, that die took an 
Oiiate in fee by the devise of her husband. No technical words are necessary to devise a fee. The words, 
*' all my estate, botli real and personal, to be at her absolute disposal/' are sufficient to c&rry a fee. (a) 

Since the statute of wills, as well as before, a will may be construed in connection with another instiumcnt 
of writing to which it refers. 

(a) Vid. Jaducn ▼. Hwod, 17 Johm. Rtp, 281. Jodbon ▼. Dtimnetu, 13 JU, 537. 
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JAcxsoir 

V. 

Babcock. 



[*390] 



and by bis last will and testament, dated the I7th October^ 1811, NEW-york, 
after devising to his nine children, by name, five sons and four ^^' ^^^^' 
daughters, goods, &c. lo the amount of 15 dollars each, devised 
•s follows : " I give, &c. to my wife, Mary Bat^s^ after pay- 
ment of my debts and funeral charges, all my estate, both real 
and personal, that I may be in possession of at my decease, to 
beat her absolute disposal, according to an agreement made and 
entered into with her on the 27th day of October^ 1802, under 
the name of Mary Bates Hills^ and previous to our marriage ; 
it being my real intention, that if my said wife shall decease 
^before me, that my real and personai estate shall be equally 
divided among my said children, above mentioned, their heirs 
and assigns." The testator appointed his son, John^ executor, 
and his wife, Mary Bates Herrick^ executrix of bis will. 

The contract, or agreement, referred to in the will, between 
the testator and Mary Bates Hills, previous to their intermarriage, 
after some introductory clauses, and mutual promises of mar- 
riagCy as soon as convenient after the execution of the contract, 
was as follows : *< The parties further promise and engage, each 
to the other, that in consideration of the many kind offices 
which they may, in the course of Divine Providence, be called 
on to render and perform, each to the other, during the remain* 
ing part of their journey through life, that neither of the con- 
tracting parties shall, or will, in any way, or manner whatever, 
alienate or dispose of any part of the property which they now 
possess or may acquire, to the detriment of the other ; but that 
whenever their persons are united, according to the law of God, 
and the land, their property, of whatever name or nature, shall 
form a common fund, to meet the various contingencies of life ; 
and that, on the decease of either, the survivor shall possess 
and enjoy the whole of such joint property, as may then remain, 
or have been acquired by their mutual exertions." *^And, 
lastly, the parties hereunto do freely and voluntarily preclude 
themselves from all, or any power, right, or authority, in any 
way or manner whatsoever, to make any disposal of the prop- 
erty aforesaid, other than is above stated." Soon after the ex- 
ecution of this contract, the parties intermarried. Herrick, the 
testator, died in 1811, and his wife, the .said Mary Bates, sur- 
vived him ; and, afterwards, previous' to the commencement <^ 
this suit, died intestate, and without issue. 

The defendant claimed to hold the premises, under the sister 
of the wife of the testator. 

J. B. Yates, for the plaintiff. The testator devised to his 
wife ^' all his estate, real and personal," without words deno- 
ting an estate of inheritance or fee. These words are to be 
understood as descriptive of the things devised, not as denoting 
the quantity of interest in the testator.f t Fregmortm 

WU9. 418. per 
DeG.ey,Ch.J. 6 Crmfe"* I>^. 3(20. tit 38. cb Y3.t. 35, 36,37. % P. Wm§, Rtp,S36, Andrm^M R^, Sth 
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NEW-YORK, Again ; the testator, in declaring his intention, in case hia 
^^^I^^JJIJ^ wife should die before him, devises all his estate, real and per- 
Jacxmv sonal, to his children, their heirs and assigns. It is evident, 
V. that he fully understood the legal operation of those technical 

r « 39^^]* words, *and meaning to give his children a fee, he used them 
. -"as the apt and proper words to express that intention. When, 
therefore, in the preceding part of the same clause, in the de- 
vise to his wife, he omits the words heirs and assigns, must we 
not suppose that such omission was intentional and advised, and 
that he did not mean to give his wife an estate in fee ? To 
construe the words " all my estate," as carrying an estate in 
fee, the intention to give such an estate must be clear and 
apparent. 

There is no ground to suppose an estate in fee, by implica- 
tion, from the words ^^ after paying off my debts and funeral 
expenses." To carry a fee by implication, the charge must 
be on the person of the devisee, in respect to the estate devised 
tJ'^wjjfWt tohim-t 
vT'^Tw The words, "to be at her absolute disposal," refer to the 
^^H^J^'h^' agreement entered into between the testator and his wife, be- 
1^ 8 "^'jaimt. fore their intermarriage. We must, therefore, have recourse 
^MtiiF^ to that contract, to aid the construction of these words used in 
^TermRep^^, the will. There can be no doubt that a devise may be made 
i £a*/, 496. to take effect with reference to another instrument.! Now, if 
tkX^iu S. ^^ ^^^^ *^ ^® terms of this contract, it is manifest that they 
5S give only an estate for life. The object of the parties was to 

make a joint fund out of their separate estates, to guard against 
the contingencies of life, and to be possessed and enjoyed by 
the survivor. They do not look beyond the life of the survi- 
vor. The terms of the will are then to be restricted to the 
terms of the agreement. The words " absolute disposal " 
mean, therefore, nothing more than that the wife, if she sur- 
vived, should have the sole and exclusive enjoyment of the es- 
tate, during her life ; unless they give the j^ou^er also to dispose 
« 1 p. Wnu. of the fee, by deed or devise.^ If she had such a power, she 
ii pUlt h« never executed it. 

Powert, 31, S2. 

Sill, contra. It is much to be regretted, that Courts of 
justice, in the construction of wills, ever abandoned technical 
rules, to look after the intention of the testator. Courts have 
said, in the construction of wills, that the intention of the tes- 
tator is always to govern ; yet, afterwards, in certain cases, they 
say, we have no doubt of the intention ; yet, on account of 
certain technical words used, we cannot carry that intention 
into effect. 
ISBmtt.imi. 1. It is laid down in Baddthy v. Lejtpingwell,'^ and Throg- 
[*392] morion *v. Holyday,^ to be the established principle, that the 
^3 Burr. 1695, intention of the testator is to govern, and that it is immaterial 
what words are made use of, if, by sound construction, the in- 
tention to pass a fee is apparent ; and that no technical words 
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Decessary for that purpose. The testator givea all his es- new-York^ 

tate to his wife, "after payment of his debts and funeral ^^^^I^I^^J^i^ 
charges/' The estate is thereby made subject to the payment jacksok 
of debts ; and any words which, according to the English de- v. 

CBions, will charge the estate devised, with payment of debts 

or legacies, will carry a fee to the devisee, by implication.! JJu^d' ^^ 

The case of Jackson v. HarrisX I consider as overruled by Rep!3ss. Doe 

that of Jdcksan v. Bull.^ Te,^!^, i. 

GoodtitU y. 

[Spencer, J. It was not the intention of the Court to over- e^H^^, j^Ji 
rale that case. On the contrary, we declared, in Jackson v. landy.AckUu^ 
BuU, that it was a correct decision.] kS^. L^i 

Show. 38. Wd 

It appears to me, that the decision in Jackson v. Bull is not ^^^' ^'^ 
founded in principle. A fee is claimed, by implication, on the ^d:/20i. 
ground that the testator meant to benefit the devisee, by the X^^ohns^Rep, 
devise of the estate to him. Now, the devisee, whether the ^ lo jchm 
charge is personal y or on the estate devised, stands on no better ^- ^^* 
or different ground ; it cannot be that he is bound to jpay the 
debts and legacies, at all events, or beyond the estate oevised ; 
for the devisee is not chargeaUe beyond the estate devised 

to him. II sillii'^t 

2. The testator gives all the estate to his wife, " to be at her 93. '§. 4, 5. (a) * 
absolute disposal, according to an agreement," &c. The 
word '^^ estate, " unless restrained by other words, will carry a 
fee.^ But it is said, that, by referring to the marriage articles, IT HMfiui v. 
that instrument must govern, in ascertaining the intention of ^^' '^Sj. 
the te^stator. The testator first uses Words in his will, which FUu/urv.Sm- 
carry a fee, and then refers to the agreement made before mar- ^R^.eK.Mem 
riage, without expressing what bis intention was, in those arti- ^' ^^, z 
cle.4. That agreement cannot restrain, or abric^e, the mean- sf^Wmt,^'. 
ing of the words first used in the will, especially when the tes- Jackson y. Jk- 
tutor was an unlearned person. The words " to be at her a^%5. 
absolute disposal" further show the intention to give a fee. 
In Jackson, ex. dem. Btuk, v. Ot>fejnan,ft the testator gave to tt * •^^'**^' 
his wife '' the use of all his real and personal estate, to use and * 
dispose of at her pleasure ; " it was held, that the wife look an 
estate in fee. 

*Again ; the testator does not devise over his estate, in case [ * 393] 
his wife should survive him, but only in case she should die 
before him. His giving small legacies to each of his children, 
shows, also, an intention to disinherit them. As to the mar- 
riage articles, there ean be little doubt that the intention of the 
parties was to create a joint estate, the whole of which should 
go to the survivor. 

Platt, J., delivered the opinion of the Court. The only 
question is, whether Mary, the widow of John Herrick, sen., 

{a) 2 R, a. 4SSL 4S6, 

Vol. XIL 43 UT 
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NEW-YORK, took an estate for liftj or an estate in fee^ under tlie will of 
^^^Ji^jJSJ^ her husband. 
Jacxsoh '^ '^ ^^ established rule, that no technical words are oecei>- 

V. sary to devise a fee, and that the intention of the testator, to be 

collected from the whole will, is to govern ; but the phraseol- 
ogy and combinations of wcrds used in wills are infinitely va- 
rious, and, therefore, the application of any general rule is often 
very difficult 

The words used by the testator in this case are these : " I 
give, bequeath and devise unto my wife Mary, after payment 
of my debts and funeral charges, all my ei»tate, both real and 

Cersonal, that I may be in possession of at my decease, to be at 
er absolute disposal, according to an agreement made with 
her on the 27th day of October^ 1802." 

I see no ground to contend that this devise falls within that 
class of cases which give a fee by implication^ where the pay- 
ment of debts is charged upon the devisee personally y or specifi- 
cally upon the land devised. 

The yitention, here, is clear, that the residue of the estate 
should go to the wife, after the debts and funeral charges were 
paid from the funds which the law provides ; not that the whole 
estate should vest in the wife, subject to the payment of debts, 
as a condition of the devise. This doctrine is well examined, 
and most of the leading cases on this point are ably reviewed, 
in the case of Jackson, ex dem. Toumsend, y. Bull. (10 Johns. 
R&p. 148.) 

The words " all my estate, both real and personal,'* " to ffe 
at her absolute disposal/' are, undoubtedly, sufficient to vest a 
fee; unless those words are controlled and limited by the 
terms of the written agreement to which the will expressly re- 
[ * 394 ] fers. *{Jackson, ex dem. Bush, v. Coleman, 2 Johns, Rep. 391 . 
and the cases there cited.) 

There is no question that, since the statute of wills, as well 
as before, a will may be construed in connection with another 
instrument of writing to which it refers. {Powell on Devises^ 
22. 49. 52.) Hence it becomes necessary to examine the mar- 
riage articles, in order to determine the question before us. It 
is inferrible, from that agreement, that the husband acquired 
property in right of his wife, and that they both contributed to 
the joint fund. What was the original proportion of each, does 
not appear. It may be, that the fund was composed chiefly of 
the property of the wife. 

The husband may, therefore, have obeyed a good conscience, 
in disinheriting his children in favor of bis widow ; and I see 
nothing in the agreement to control the words in the will. 
When the agreement was made, the parties could not foresee 
whether the joint fund would consist of real or personal estate, 
when the event of survivorship should occur : they, therefore^ 
say, " the survivor shall possess and etgoy the whole of such 
joint property." 
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OF THE STATE OF NEW-YORK. 394 

When the will was made, the testator spoke with reference new-york, 
to the actual condition of the fund at that time ; and he there- ^^^i^^l^i. 
by devises to his wife " all his estate^ both real and personaly" j^cksoh 
** to be at her absoltUe disposal^ according to the agreement y^ &c. v. 

B7 the will, the testator shows that he understood and intended Babcock. 
that the agreement was to give the full and complete benefit 
of survivorship in all his real and personal estate. The agree- 
ment and the will appear to me to be perfectly consistent ; and 
the words " all my real estate, at her absolute disposal," are 
sufficient to carry a fee. 

It is said, by the counsel for the plaintiff, that, in using the 
words " heirs and assigns*' in the devise to his children, the 
testator shows that he understood the meaning and effect of 
those words ; and that, in using other words in the devise to 
his wife, he manifests an intention not to give a fee. 

I think this weighs but little in judging of the testator's in- 
tention ; for, although the word hetrs is the most apt, it is not 
the onZy word to devise a fee. 

The contingent devise to the children seems to me to af- 
ford a strong inference in favor of the widow's claim to the fee. 

The testator says, *^ It is my intention, that if my said unfe 
^shall decease before me, that my real and personal estate shall [ * 395 ] 
be equally divided among my children, and their heirs and as- 
signs." Now, if he intended that his wife should have only 
a life estate in the event of her surviving him, why did he not 
limit the remainder to his children ? It is true, his children 
would take, as heirs, the same estate which such a limitation 
would give them, but it is equally true, that the contingent 
devise to them, on the event that his wife should die before 
bim, was ^lno inoperative and superfluous. If the widow has 
not a fee, then the remainder, after her life estate, is undis* 
posed of hy the will ; and, quoad hoc, the testator had died tTi- 
testate. Such a construction would defeat the intention of the 
testator. 

In my opinion, therefore, the case show's a title out of the les- 
sors of the plaintiff; and the defendant is entitled to judgment. 

Judgment for the defendant. 
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fOSW'YOBK, 
Oct. 1816. 

„ ▼. Holmes aemiftst Nuncasteb 

An^^offiMjr, IN ERROR, on certiorari to a jugtice's Court 
goods uDd?^ This was an action of trover, brought by Nimcaster, in the 
execution, need Court bolow, against the plaintiff in error, for bank notes, to 
exMntioD bev- the amount of 22 dollars. The defendant below, a constable, 
id^ce.(a) being present when some money was paid to the plain ti ft' be- 
baotTnotetmi^ low, and somo Conversation arising about the money being 
mder^'**^ ese^ g*^> '^ ^^ handed to the defendant, by the plaintiff, for ex- 
cttiioii. {b) amination, and thereupon the defendant, having in his hands an 

execution against the plaintiff, kept the money, and applied it 

to the payment of the execution, and refused to deliver it to 

the plaintiff on its being demanded. 
The vetium states, that the defendant offered in evidence the 

execution, which was objected to, but admitted. Judgment 

was given for the plaintiff below. 

Per Curiam. What the objection was to the admission of 

the execution, in evidence, does not appear. The execution 

was all that it was necessary for the constable to show in his 

[ * 396 ] defence, *provided he had a right to take money under it ; be 

was not bound to show the judgment. It appears, from the 

Elaantiff's own testimony, that the money was claimed to be 
eld bv the defendant under an execution against him ; so that 
the onlv question is, whether the constable had a right to levy 
Md hold the money under the execution. The money came 
into his hands by delivery from the plaintiff himself, though 
for another purpose ; so that no que^ion arises as to the levy 
of the execution, or how far an officer would be authorized to 
go in this respect ; but, having the money in his hands, there 
can be no good reason assigned why it should not be applied 
to the satisfoctioii of the executida. Indeed, we have express^ 
t Amu, 990. ly decide^, in Handy v. Dobbiii;f that money or bank bills may 
be taken in execution ; and on looking again at the cases, we 
find nothing to induce m to doubt the soundness of that de- 
Qisfon. Lord Mansfield, in the case of Armistead v. Philpot, 
{Doug. 231.) said, that there were some old cases in which it 
had been held, that the sheriff could not take money in exe 
cution, even though found in the defendant's scrxUoire, and 
that a quaint reason was given for it, viz. that money could 
not be sold. But it is evident that be did not think this a 
sound reason, and the result of the motion in that case would 
seem pretty strongly to sanction the right of the officer 

la) Vide Sarwool v. Brmtghtcn. 5 WendeWt Rep, 170.: and see Barker v. Jtfi&r, 6 
Jf^oM. Rep, 195. Lochoood v, Btdl, 1 Cowen, 322. BlaJUey v. Slielden, 7 Johmt. S^ 
32. DiUenbaci v. Jerome, 7 Cowen, 991, 

{b) MiUard v. Can/kid, Bid, 61. •upra, 220, and the c«Mf in note (a). 
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to take money under an execution. This, however^ has been nkw-tork, 
olhenrise ruled in the K. B. in later cases (4 East, SlO.f 9 ^^^2;J2JJ^ 
Ea9tjA&.t) and carried so far, that the Court would not allow kxc^^h^i., 
the sheriff to apply surplus money raised on a sale of property v. 

iiader an execution to the satisfaction of another execution in his ^'^f^!!^^ 
hands against the same defendant, although no other property v.Cr^,etvide 
was to l^ found. In the case, however, of The King v. tfebb, (2 fJj^' jjT- 
iSKoiper, 166.) it was ruled, that a sheriff may take ready money, tempj OuSo, 
snder a levari facias ; and, in this respect, there is no difference ^• 
between ^levari facias and vl fieri facias ; and, in DaUanU Sheriff , cridS^^ ^' 
145., it is expressly laid down, that money may betaken under a 
fisri facias. The Supreme Court of thetz/itVect States, in Tamer 
T. Fendally (1 OancA, 1 IT.) after examining all the cases, ftdopt 
the sune doctrine. They say, they could perceiTe no reason 
why an execution should not be levied on the money ; the one 
given in the books, that money could not be sold, was not a 
good one. The reason of a sale is, that money only will sat- 
isfy an execution ; and if any thing else be taken, it must be 
tamed into *money: but this can be no good reason for refu- [*39T 1 
sing to take the very article, to produce which is the sole ob- 

a of the execution. We are of opinion that the judgment 
w must be reversed. 

Judgment reversed. 






. 



Ksfip and Hale against Goodrich. 

THIS was an action of assumpsit. The declaration contun- ^ SSTSS! 
ed three counts. The first stated, that certain differences hav- miHion to art>i. 
ing arisen between the plaintiffs, as executors of Nathan Hale, £?^ro •'**of 
deceased, and the defendant, concerning a promissory note, Um defendant, 
made by the defendant to their testator, dated the 7th day of Fcft- Jj^^™ ^ 
ruary, 1797, by which the defendant promised to pay him, for was stated to be 
Yalue received, 69/. 3j. 8rf. lawful money, on demand, with of^J^'^fff!! 
lawful interest, at six per cent., in certain liquidated securities promise to fiiifii 
given by the treasurer of Connecticut ; and that to put an end {Jj SJJ^'aS 
to such differences, the parties, heretofore, to wit, dLC, *^ re- both promises 
spectively submitted themselves to the awArd of John Elmore, JSaralkm *to 
to be made between them, of and concerning the said differ- be concurrent: 
ences; and in consideration thereof, and that the plaintiffs, at ^^^^*^ 
the special instance and request of the defendant, had, then and that though the 

defendant, sev- 
eral thnes. prior 
lo the tStb of Jamiarvy 1814, had amed to abide by the award of £., yet that, at that time, the plaintiff 
dtrlared to E.. that though the defendant was to be bound by his awara, he, the plaintiff, was not to be 
bound } but aiterwards he told E., that he would be bound by bis award, and Jk., without any fiirther com- 
■umication with the parties, made his award in May, 1814 : It was held, that the promises in this ease ant 
hsiog concunenV (he defendant's promise was a muUim paetum, and not binding on him. (a) 

<«) Efitir V Shitao, t WmddPt Rep, 567. 
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NEW-YORK, there, undertaken and promised the defendant to perfoim and 
,^^^Jl;J^J^ fulfil the award of the said John Elmore, to be made, &c. of 
lUxp&^lLiLx ^^^ concerning the said differences, in all things on their pari 
▼. to be performed and fulfilled, he, the defendant, undertook, 

GooDmicH. ^^^ ^ perform and fulfil the said award, in all things,^' &o. 
The plaintiffs averred that Elmore, having taken upon himself 
the burthen of the arbitrament, did, on the 15th of May, 1814, 
at, dLC, nr^ake his award in writing, &c., and thereby awarded, 
that the defendant should pay the said plaintiffs, as executors 
aforesaid, the sum of 391 dollars and 31 cents, in full satisfac- 
tion of their claim on the said note, of which said award, the 
said defendant, afterwards, to wit, <&c., had notice; and al- 
though often requested, <&c. to pay the said sum, die, accord- 
ing to the tenor and effect of the said award, and of his prom- 
ise, &c. ; yet, not regarding, &c., he did not pay, &c. The 
[ * 396 ] second count was on an *tmtmt</ computassent. The third 
count was also on an insimul compuiassenty with the plaintiflb, 
as executors, &c. 

The defendant pleaded the general issue, with notice of 
set-off. 

At the trial, the plaintiffs give in evidence a letter of the de- 
fendant, dated Albany, August 19th, 1811, addressed to John 
Elmore, in which, speaking of the claim of the plaintiffs, and 
alleging that he owed nothmg, he says : ^* But I have agreed for 
you to say what I shall do in this case, and hold myself obliga- 
ted accordingly," &c. On the 23d of November, 1811, the de- 
fendant again wrote to Elmore on the same subject, and prom- 
ised to send him some papers relative to his payments, &c. 

On the 8th of January, 1814, he aeain wrote to Elmore, and, 
after mentioning that he had been called on again by the plain- 
tiffs, about the business, he says: '< I still wish you to make up 
your mind on this business, as I am willing to agree to your de- 
cision, and abide your judgment." 

The defendant, on the 8th of January, 1814, wrote to Elmore 
as follows : " f wrote you some time since, concerning Squire 
Hale and myself. I wish you to make up your mind according 
to what you have understood, as you have had more knowledge 
than any other person about my business. I think I made a 
kind of statement to you. I am called upon by Mr. Keep, and 
have renewed a line to you on the matter ; and I wish you to 
look into the business, and give your opinion, for a full settle- 
ment of the business," &c. " N. B. I am willing to have the 
note matter settled on your opinion." 

On the 28th of January, 1814, Elmore, who lived at Canaan, 
in the state of Connecticut, wrote to the defendant, at Albany, 
acknowledging the receipt of his letter of the 8th of January, 
saying he should have no objection to determine what was riffht 
in the matter, if they (the plaintiffs) would agree to it, after 
having the circumstances stated to him again, as they were 
somewhat out of his mind. '^ But they will not agree to abide 
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my judgment ; for J. Hede (one of the plaintiffs) told me, when new- York, 
he odled on me, some time since, for my opinion in the matter, .^!i'^^!^^ 
tbat you was bound to abide my judgment, but he was not, un- k^xp &Hal^ 
less he liked it. I then told him, I would not determine it, un* v. 

leas he was bound also. If they will agree with you, to refer <^<^»»»c«- 
their claim to me, and ffive me a statement of the fact, I will 
determine the question between you." 

*Elmore testified, that he had not seen the defendant for [*399] 
some time previous to the i9th of Auguit, 1811, nor since, un- 
til after he made his award ; and that the defendant had never 
appeared before him, nor submitted the matter in controversy 
to him, otherwise than as is contained in the above letters. 
That after writing the letter to the defendant, of the 28th of 
January , 1814, one of the plaintiffs, who resided at Goshen^ in 
Connedioit, called on him, and agreed that they would be 
bound, and abide by his award. No notice of the time and 
' place where he .would meet, to make up an award, was given 
by him to the defendant ; nor did he inform the defendant, that 
he had taken upon himself to d^de between the parties ; nor 
that the plaintiffs had agreed to abide by his decision; nor 
was the defendant present when he undertook to make up his 
decision. 

The plaintiffs produced an award in writing, dated Canaatiy 
May 15th, 1814, which, after reciting that the plaintiffs, as ex- 
ecutors, &c. and the defendant, had submitted the controversy 
subsisting between them, relative to a promissory note, &c., and 
that, '' having heard the parties, and taken the case into con- 
sideration," be was of opinion that there was due to the plain- 
tiffs, as executors, &c., on the said note, 391 dollars and 31 
cents ; and, therefore, he awarded, that the defendant should 
pay to the plaintiffs the said sum, in full satisfaction for their 
claim on the said note. 

The judge charged the jury, that, in his opinicHi, there was 
sufficient evidence of a submission, on the part of the defend 
ant, of the matter in difference between the plaintiffs and de- 
fendant ; and that, without regarding the matter as a submis- 
sion to jEJ/more, he miffht be considered as having been con- 
stituted the agent of Uie defendant, to adjust and ascertain the 
amount due on the note. The jury found a verdict for the 
plaintiffs, for 417 dollars and 50 cents. 

A motion was made to set aside the verdict, and for a new 
trial. 

. Parker y for the defendant. 

JET. BltecTcevj contra. 

Spekcer, J., delivered the opinion of the Court. It is very 
clear, that Elmore did not act as the private agent of the de- 
fendant, "^in adjusting the claim made on him by the plaintiffs. [ *400 1 
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NEW-YORK, He made a formal award between the parties, and lefoaed to 
,,^^^!;^^^!2^ act, unless the plaintiffs agreed to be bound also. The cxMiot 
Kxxp $t, Hal* ^^ ^^ insimul computatsent cannot be maintained. 

V. ^ The real question is, whether the defendant is bound by the 

OUCH, n^n^^ ii appearing clearly in cTidence, that the pkintifis re* 
fused to be concluded by it, up to the 28th of January ^ 1814 
Subsequent to that time, the pkintifis agreed to be bouDd by 
the award ; but the defendant's agreement to submit to Elmore, 
and to be bound by bis decision, was on, or anterior to, the 8tb 
of January, 1814; so that there was no point of time when 
both parties bound themselres, hj agreement with each other, 
to submit their controversy to Elmort^ and to be bound by iiis 
award. 

In Livingston v. Rogers, (1 Caines's Aep. 583.) it was de^ 
cided, that m assumpsit on mutual promises, the declaration 
must allege that they were concurrent. In that case, the 
promise was stated, '^ and that in consideration the plaiajtiiHi 
had, at the defendant's request, promised to perform bis part ; 
the defendant, afterwards, to wit, the same day, promised,'' 
iLc The Court were of opinion that the judgment ought to 
be arrested ; but there being a good count, and a motion to 
amend, leave was given for that purpose, on payment of all the 
costs. 

•The only consideration, in this case, for the defendant's 
promise, is the plaintiffs' promise ; and it is alleged, in both 
counts on the award, that the defendant's promise was made 
in consideration of the plaintiffit' promise, and both promises 
are bid as concurrent acts ; and we have seen, that if the 
promises were not alleged to have been made concurrently, it 
would have been good ground for arresting the judgment, it 
is a necessary consequence, that the proof should support this 
allegation in the declaration, and show that, in point of fiict/ 
the promises were considerations rectprocaUy for the parties. 
Here the proof negatives the fact, that the consideration of the 
defendant's promise to submit and abide by the award of El- 
more, was, that the plaintiffs bad, at the same time, made the 
like promise ; for it-clearly appears that the plaintiffs refused to 
submit and be bound by Elmore^s award, long after the defend^ 
ant professed a willingness to make the submission. 
r Amu, 190. In Tucker v. fVoods,f we recognised the principle that, in 
eontrects where the proouse of one party is the consideration 
[*'401 ] *for the promise of the other, the promise must be concurrent 
and obligatory upon both at the same time ; and, in addition to 
the case in Caines, I Chitty's PI 291. and 3 T. R 653. were 
cited, which fully warrant the position. The same doctrine is 
contained in Paine v. Cave, (3 T. R. 148.) and in Kingston v 
Phelps, {Pealce's N. P. 227.) The plaintiff proved that tlie 
defendant consented to be bound by an award to be made on 
a submission by other underwriters on the same policy, but the 
witness proved no agreement on the part of the plaintiff to be 
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V. 

Spickkrman. 



boand by the award. Lord Kenyan held, that there was no nkw-york, 
mutuality, and, therefore, the defendant's agreement was a Oci. isid. 
mere nuJum pactum. It is correctly stated by Kent, J., in 
Livingston V. Rogers, that Hobart (83.) observes, that the 
promises must be at one instant ; for, else, they will be both 
Hvdfi pacta. 

There must be a new trial, with costs to abide the event of 
the suit. 

New trial granted. 



NivEN against Spickerm an and Stever* 

IN ERROR, on certiorari to a justice's Court. 

This was an action of covenant, brought by Spickerman and 
Stever against the defendant below. The defendant prayed 
Ofer, which was refused by the justice, who told him ^that he 
faiad no r'ght to see the covenant until it was produced on the 
trial. The defendant then pleaded the general issue, and, after 
an adjournment, the cause was tried before a jury. A cove- 
nant or agreement of partnership, signed by the defendant be- 
low, to which he, and the plaintiffs below, and several other 
persons, were parties, to dig for a mine, for their joint benefit, 
was produced. By the agreement, it was stipulated, that the 
affairs of the company should be conducted by trustees, to be 
chosen by a majority of the subscribers ; and it appeared that 
the plaintiffs below were the trustees so appointed. The de- 
fendant *below had paid all his original subscription money, 
and the company having been engaged in digging for upwards 
of two years, without any success, he relinquished all that he 
had paid, and refused to contribute any more. 

This suit was brought by the plaintiffs below, as trustees of 
the company, to compel the defendant to pay a balance due 
from him to the company, on partnership account. Judgment 
was given for the plaintiffs, in the Court below. 

Per Curiam. There has been an utter subversion of legal 
principles in this case. 

The return presents ground for many objections; but it is 
sufficient to say, 1. That the justice committed an error in not 
allowing the defendant below oyer of the covenant declared on, 
before he was compelled to plead. 

2. This being an unincorporated company, it cannot sue in 
the name of its trustees. 



Id an acdoii 
ofcovenaiU in a 
jostice's CoQil, 
ine defeudaui is 
eutilled to oyer 
before he can 
be called on to 
plead. 

An unincor* 
porated eompa 
ny cannot aoo 
in the tuant of 
their tniaiees. 
Covenant doe* 
not lie on an a- 
greement of 
partnership, to 
compel the paj* 
meiit of a bal- 
ance doe to 
the partnership 
from one of tha 
partners, {b) 

[•402] 



(a) \V€sterio V. Ecertson, 1 WenOeU's Rnt. 532. Murray v. Bogart, 14 Johns. Rep. 318. 
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NEW-YORK, 3. The only remedy by partners against each other, for bal- 
OcL 1815. jiinjes due on partnership account, is by bill in equity, or action 
of account. 



II0TCHKIS8 

V. 
irVlCKAR. 



Judgment reversed, (a) 

(a) Iq CoMtf T. Bnukf (2 Caines^s' Rep. 393.) it was decided, that assumpsit 
will not lie by one partner against the other, for a balance of account, luuesa 
upon an ezpreas proniiae to pay. In Moravia v. Leviff Btdlcr, J., held, that as- 
sumnsit would lie by one partner against the other, on an express promise to pay 
the oalance of account struck between them, though the articles of copartnerahip 
contained a corenant to account at certain times. (3 Term Rep. 483. n. a.) See, 
al«o, HobaH y. Howard^ 9 Mass. Rep. 304.t 

t Vid. Smith v. iMther, 5 Cow. Rtp. 688. 
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A ■beriff can- 
not mainlain 
Irorer for goods 
tortioualv taken 
out of the pos- 
sesiuon of the 
party against 
yifhom the exe- 
cution issued, 
•Aer the tetUf 
but before the 
delivery of the 
execution lo. 
and a seizure or 
Ihein by him. 
The sUlute of 
fraudSfby which 
tite goods of the 
debtor are 

bound from the 
deh'vcry of the 
writ of execu- 
tion to the sher- 
iff, does not al- 
ter the property 
of the goods : 
but before anu 
since ihcstatuie, 
tlic property in 
the goods con- 
tinues in the de- 
fiMidant uutX 
execution exe 
cuted. {b) 



*HoTCHKiss, Sheriff, &c., against M'Vickar. 

THIS was an action of trover, for a fishing net, tried at the 
Columbia circuit, in 1814, before Mr. Justice ran Ness. 

On the 6th of July ^ 1814, and long previous, the net was the 
property of Garret Claw, against whom a writ of Jicri facias 
issued the 7th of July, 1814, on a judgment against him, in 
favor of John P. Beekman. On the 6th of Jw/y, the day 
previous to the delivery of the writ to the deputy sheriff, the 
defendant, without the leave of the plaintiff, took away the net 
from the place where it had been left by Claw. The execution 
was tested in May term, and returnable in August term, 1814. 
The defendant had applied to Claw for leave to take the net, 
which he refused, observing, that he had given a judgment 
b<»nd to Btekman. 

The deputy sheriff, on receiving the execution, went in search 
of the net, and learning that the defendant had taken it, de- 
manded it of him, by virtue of the execution against Claw. The 
defendant admitted that he had taken the net, but refused to 
deliver it to the deputy sheriff. 

A verdict was taken for the plaintiff, subject to the opinion 
of the Court on the above case. 

Vanderpool, for the plaintiff. 1 . The property was bound 
from the teste of the execution ; and tlie defendant, being a 
wrong-doer, cannot assert any right against the sheriff. The 
rule of the common law, except as to bona fide purchasers, re- 
mains the same as before the statute of 29 Car. II. ch. 3 s. 16. 

(A) Hall V. TuUle, 2 WendfWs Rep. 475. Curtis v. Patterunif 8 Cok. Rfp. US. 
Ihllenback v. Jerofne, 7 Coir. Rep. SIM. Rustd v. OiAbt, 5 Cow. Rep. 391. Man'h v. 
J.axnreiiCt. 4 Cow. Rep. 4G1. 
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HOTCUKIB!* 

V. 
M'VlCKAR. 

ilSaund 2/J. 



lliat statute was made to protect bona fide purchasers; only. NKv/VdUK 
As to all other persons, the execution binds the property from 
the teste of the writ.f 

2. Then, can the sheriff, before actual possession, maintain vT 

trover for the goods of the defendant, wrongfully taken away ? ^^^J^^\ 
To maintain trover^ an absolute or general property in the goods cnote^'io \'hi 
is sufficient, though the plaintiff has never had the actual pos- Ah. mi, Exc- 
session.^ If a person has the right of possession, the law implies t^\^* 15, ' fo! 
possession. As it respects Claw^ the debtor^ the sheriff had the g<»»*- ^^-^ 
absolute property against all the world. In regard to *a T'* 404 1 
bankrupt, it was held, in Fowler v. Down^^ that he had a right \tMod. 5. La. 
against every body, but his assignees ; and that it was not com- ^^ ^^914 
petent to a third person to dispute the bankrupt's title. The . ^ ^J^ ^^ 
assignees may maintain trover for goods of the bankrupt, and a. note {UGor^ 
taken by a sheriff on execution, subsequent to the act of bank- y^^/jJ^jJ^'"' 
niptcy, prior to the commission and assignment; for the prop- /| bo8.\ 
erty is held to be in the assignees, by relation, from the time the Pui, 4i-^7. 
act of bankruptcy was committed. || The gist of this action is j Cooper and 
the un-ongful conversion. md'^aJ^!^ 

Burr. 90. S^. 

Bronk^ contra. It is an established principle, that to main- 
tain trover, the plaintiff must have the actual possession, or 
right to possession, as well as the right of property .IF A sheriff, ^ J 2>r» lUp, 
who receives an execution, does not thereby acquire an abso- ctUtty'sPUod, 
lute or general property in the goods of the debtor, but merely - 
a special property by the seizure; and he stands on the 
same ground, as to his right of action, as a factor, consignee, or 
trustce.tt • tt 1 cwtty*j 

In Jackson v. Cfirfin,tJ it is said that the sheriff may maintain s^^^\^, ^ 
trover or trespass, on account of the special property he ac- note 1.' 
quires in the goods by the seizure. In Heyl v. Burling,^^ the -^ La''**'**'' 
Court said that, in this action, there must be the right of prop- ^1 1 c^if^t 
erty and possession, or right of possession, in the plaintiff. Pos- R^ 18. 
session must accompany the special property.|||| The plaintiff H^Eaa,ii4. 
must have an interest in thegoods, arising cither from the right of 
property, or possession. The sheriff, by the delivery of the ex- 
ecution to him, acquires no interest in the property of the defend- 
ant ; he acts under the authority of the writ, and as the agent of 
the law to execute its judgment. He can acquire no interest or 
property in the goods of the debtor, until he has made an ac- 
tual seizure. It is true that, by the common law, the goods of 
the debtor were bound from the teste of the execution, and by 
our statute, from the delivery of the writ to the sheriff. But 
because the property of the debtor is so bound, it does not fol- 
low that the sheriff acquires an interest in them before seizure. 
The law gives him only a right to seize those goods. In Payne 
v. Dreic,^1\ all the cases on the subject are examined by Lord ITIT ^En^.sas 
E'Icnfjorough, who delivered the opinion of the Court of K. B., 
f!i t though the delivery of the^. fa. binds the goods of the 
j\)V >r, yet the property in the goods is not devested out of him, 
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NEW-YORK, This, also, was Lord Ellenborough^s opinion in Payne v. Drercy 

JJ^i:^J5J^ (4 East, 536, 537.) 

HoTCHKiss If the goods are rescued, the sheriff may return that they are 
v._ rescued, and he will not be Hable. (1 Vtntr, 52. i Brouniozcy 
13'^.) This shows that the property did not vest in him; in- 
deed, the execution creates the hen for the benefit of the < rctl- 
itor ; and the sheriff is the mere minister of the law, to procure 
for the creditor satisfaction of the debt; and to this end, the 
sheriff is invested with the right, after he has found the prop- 
erty and levied on it, to hold possession until a sale ; and it* 
that possession is violated, he may maintain trespass or trover. 
It has been uniformly held in this Court, that an actual levy 
of ^Ji.fa, was necessary. Thus, in Devoe v. Elliot, (4 Caint-s, 
143.) it was decided, that where a sheriff has levied an execu- 
tion, in due time, he may complete the same by ¥a\e, but can- 
not levy after the return day. So again in Bliss v. Ball, (9 
Johns. Rep. 132.) a levy was considered an essential requisite. 
The reason given by Chitty, (1 Chit. PL 151.) why a sheriff*, 
carrier, factor, dLC, may maintain trover, in consequence of 
their special property in goods taken out of their possession, is 
quite satisfactory, and reasonable. It is because they are re- 
sponsible over to their principal. 

In the present, case, the plaintiff, as we have seen, cannot be 
considered as having the general property ; and, in my judg- 
ment, he never had a special property. In such a case, that 
species of property can alone arise from possession. 

[ * 480 ] *The execution, I agree, had a retrospective operation. The 

goods, in this case, being bound from the teste, gave the sher- 
iff a right to reduce the goods to possession, if he could have 
levied on them; but he could not find them. Would the 
sheriff be liable to the party in whose favor the execution was, 
under the facts in this case ? I conceive, most clearly not ; 
and it seems to me, that consideration furnishes a decisive cri- 
terion ; for if the sheriff is not liable to the plaintiff in the exe- 
cution, cut bono is he prosecuting this action? Not to protect 
himself from any liability over, but to gain to himself something 
which, for aught I see, would be his own, when recovered. 

On the principle, therefore, that a levy was necessary to 
constitute a special property in the plaintiff, in the goods, and 
that no levy has ever been made, the defendant is entitled to 
judgment. 

Judgment for the defendant. 
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Adams against Freeman, 

IN ERROR, on certiorari to a justice's Court. Entering a 

This was an action of trespass, brought by the plaintiff in dwciiingr-hoiua 
error against the defendant in error, for entering the plaintiff's iTa trcLju^^*^' 
house. The defendant pleaded not guilty ; and, on the trial, . i^eepmgr an 
the plaintiff proved, that, he being in bed, (whether in the day |[^^erai U- 
time or at night is not stated,) the defendant entered his house ^'^."^i.*^^' ^ 
without permission. The plaintiff's son, by order of his father, My' be^"^H 
requested the defendant to leave the house ; to which the de- ^^jT!.^*'^' 
fendant answered, that he would go when he pleased. The ^ifapenmien- 
plaintiff's wife then ordered the defendant to go off, to which ^Jj^ dwciiing- 
the defendant gave a similar answer. The plaintiff then rose mission, ^ and 
from bed, and ordered the defendant to leave his house, but he J^"^ *^ 
still refused to go, and remained there half an hour, without been requested 
doing any other injury, and then departed. £cOTiSau«k 

The defendant moved for a nonsuit, and the justice de- passer o^inicM. 
cided that the proof was insufficient to sustain the action, and ^'^ 
nonsuited the plaintiff, with costs. 

*Per Curiam. To enter a dwelling-house without license, is, r • ^qq i 
in law, a trespass. Any person professing to keep an inn, 
thereby gives general license to all persons to enter his house. 
But the house of the plaintiff does not appear to have been an 
inn, and, therefore, to render such an entry lawful, there must 
be a permission, express or implied; and familiar intimacy 
may be evidence of general license for such purpose. Accord- 
ing to the evidence, here was no such permission ; and, there- 
fore, the act of entering the plaintiff's house was a trespass. 
Besides, if the defendant had received permission to enter, as 
by being asked to walk in, upon his knocking at the door, his 
subsequent conduct was such an abuse of the license, as to 
lender him a trespasser ab initio. 

Judgment reversed. 

«) Lemb. eontra AUen ▼. Cro/oei, 6 WmidPt Rep. 006. And see Von Bnmit t. 
:, 13 Jaftiw. 129.411 
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Amkold 

▼• Arnold agmnst Camp. 



y^^^^ iSr^ THIS was an action on a promissory notej payable to the 
girabyaparu plaintiff, or bearer, on demand, for 464 dollars and 69 cenis, 
'«"^P'«»^ dated the 10th of February, 1813, and executed by Camp, and 
Swds takes Um one Downingy his partner, agunst whom process had been is- 
S^'IJ^^^SS ^^^ jointly with Catnp, bot who was not taken. The cause 
partners for the was tried before Mr. Justice Spencer, at the Oneida circuit, in 

partnership The note in question had been given up by the plaintiff to 

pament " of ^^>^^i^9 **pon the latter giving his own note for the amount ; 
the partneishtp but Do^miing; afterwards tc^ back his own note, and returned 
^^tod if the ^ partnership note to the plaintiff, on the plaintiff's tellin|r 
payee aAer- him, that if he did not do so, be should work for him no lonser. 
S'^S^c^ The partnership between Camp and Downing was dissolved ki 
note from the June, 1813, and the phdntiff had notice of the dissolution. 
i^^^JS\^l ^^^P *^ &^^^ Doumtng property for the purpose of taking 

wng him his up tnis nole. 

^i^^p^ A verdict was found for the plaintiff, subject to the opinion 

the partnersliip of the Court. 
note, Uie other 
partiier nay 

I *'410 J *^* ^' ^^i for ^^^ plaintiff, contended, 1. That there was 

avail himself of no Consideration for the exchange of the partnership note for 

i^e.« a^ ^ ^^^ of «»e of ^^^ Pa'^'O* only.f 

10 the action, (a) 2* The fact of exchanging the partnerehip note for the note 

t « Bi.Com, of the individual partner, was not, of itself, a payment of the 
on ContrJ^ partnership note.J 

^13. 3. The time for the payment of the partnership note, which 

^'^^^V'jSSu ^** given for a precedent debt, having elapsed, and the note 
tu^, 68. 8 not iMiving been paid, the plaintiff is entitled to recover under 
iM^K^' the counts for work and labor.^ 

311. U'johm'. 

e^mSk'iiR^' "Siorrs, and JV. Williams, contra, contended, that the part- 
253. I &St, nership note having been taken up by Downing, and his own 
^^ Tn&« ^^^^ accepted in its stead, the partnership note was thereby 
&ir6e^ohZ'. Satisfied and extinguished. They did not dispute any of the 
JUp. 68. Jofm^ authorities cited on the other side, but said they were cases of 
jSim. R^.9io. notes given at the time of the contract, and were not applica- 
* r<"» 7v^* ^^^ *o the present case ; that where a note is given for a pre- 
Rep. m. Ptd' cedent debt, and it is expressly agreed to be received as pa^- 
ww^jV-'^F ment, it shall be payment. || The giving up the partnership 
389. ' ^^' note was the highest evidence of an agreement to accept the 
M 6 Craneh, note of Downing as payment. It was either taken in payment, 
Rep. 409.''*'*^' or as collateral security. It could not be the latter, for its cor- 
relative, the partnership note, was gone. 

(a) Vid. JfUffm V. IVUtfcwt, 1 Cmmii, t90. 
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The case of Newmarck and another v. day and othersA in NEW-YORK 
the K. B., is in point, that the delivering up the partnership ^J^S^^JZi^ 
note, and receiving the other, is such a payment of the for- arrold 
in^r, that no action can be maintained on it ; and in this case, v. 

also, it is an answer to the third point made^by the plaintiff's u^Easfs 
ooansel. r^. 239-242. 

Thompson, Ch. J., delivered the opinion of the Court. The gr"' 
question is, whether, under the circumstances of this case, 
Cttmp is not discharged from all responsibility upon this note. 
There is nothing in the case showing that Downing is insolvent, 
or unable to pay the note he gave in his individual capacity. 
As Downing had received property to discharge the note, the 
re-delivery of it to the plaintiff was unjust, as it respected 
Coroip, and he is justified in availing himself of all legal meas- 
ures to exonerate himself from the payment. The circum- 
stances appear to fully warrant the conclusion, that the indi- 
vidual note of^Doiiming was intended to be given to, and was [*411 ] 
actually received by the plaintiff, in satisfaction of the partner- 
riiip note. This was delivered up for the purpose, as must ne- 
cessarily be inferred, of being destroyed. This is a much 
stronger case than that of Sheehy v. Mandeville (6 Cranch, 
264.) It is there held, that, although, as a general principle, 
a promissory note will not of itself discharge the original cause 
of action, yet if, by agreement, the note is received as payment, 
it satisfies the original contract, and the party receiving it must 
take his remedy on it. That case also shows, that the doctrine 
of nudum pactum has no application to cases like the present ; 
there also, 'as in this case, it was the note of one of the firm that 
was held to discharge the partnership. The same doctrine is 
maintained in NewmarcJc v. Clay ; (14 East^ 239.) and in Toby 
V. Webster J (5 Johns. Rep. 72.) this Court considered the ac- 
ceptance of a note as an extinguishment of a pre-existing 
debt, if agreed to be received as payment ; and frhetherby v. 
Mann (11 Johns, Rep, 518.) is a still stronger case. It is 
there held, that when a negotiable note has been received in 
satisfaction of a judgment, it is an extinguishment of the judg- 
ment debt. If the facts, then, in the cas-e before us, will war- 
rant the conclusion, that when the individual note of Downing 
was taken, and the partnership note delivered up, it was in- 
tended and agreed to be considered as payment of the note in 
question, there can be no doubt but that, in judgment of law, 
it will operate as a satisfaction of the partnership note ; and 
that the facts, not only fairly, but necessarily, lead to such a 
conclusion, will, in my opinion, admit of no doubt. The de- 
fendant is, accordingly, entitled to judgment. 

Judgment for the defendant. 
Toi. XII. 45 353 
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JIEW-YORK, the preceding tax list. It would be absurd to suppose the 
^^^!;^^5J^ legislature intended to pass over one tax list, and regulate tbe 
^,2^^ assessment according to the list of a prior date. The plaintiff 
V. was a taxable inhaUtant of this district in September, 1813, 

^'iUBAH? when the money was voted to be raised ; and there can be no 
possible reason why he should not bear his proportion. The 
trustees were, then, correct in regulating tlieir assessment by 
the tax list of 1813 ; and, if so, it is admitted that the proceed- 
ings were regular, and that there are no grounds upon which 
the present action can be maintained. Judgment ^f nonsuit 
must, accordingly, be entered, pursuant to the stipulation in 
the case. 

Judgment of nonsuit 



The People, ex relatione Wilson, agaimt The Super- 
visors OF Albany. 

After ^^ THIS was an alternative mandamus to the sopsrvisors of tbe 
eouotjT* have oounty of Albany^ directing them to audit and allow the rela- 
PMsedumthe tor, a Constable of the city of ^/iany, his account for removing 
c^^ieforr^ certain paupers from the city o( Albany to the adjoining towns, 

JIISta?*3r"' ^ ^^ Bhow cause, <fec, 

cd part, ud The defendants returned, that at their annual meeting at the 
dbaUowed part, oapitol, in the city of Albany y on tbe Ist Tuesday of October, 
ma^S^X^el 1814, the relator presented them an account for the removal 
audita d?iow ^^ ^^^o^' paupcrs from Albany to the adjacent towns, amount- 
the accoont <? ing, in the whole, to 102 dollars, with the certificates of the con- 
[ *415] stables '"'of the adjoining towns, acknowledging the receipt of 
not be*****'' ted* *^ p^upers ; w|iich account they examined, and allowed the 
on the^uiicl sum of 28 dollars thereof, and disallowed the residue, because 
reiSS<S*SfXt *^ appeared to them extravagant, unreasonable, and unjust; 
of his accoanL and that the allowance made was according to the rates of al- 
<•) lowance made to other constables of the county for services of 

the same nature ; that they caused this allowance to be entered 
in their minutes, and directed the payment thereof by the treas- 
urer of the county, and, then, according to the usage of their 
board, caused the original account of the relator, with his 
vouchers, to be destroyed, in consequence of which they are 
unable to give a detailed statement of the account ; and that, 
on the 7th of February last, the relator applied to the treasurer 

(a) Vid. Hull v. The Stmerritors of Oneida, 19 JbAnt. Rep, 259. Exparte Nelttm, 1 
CofPen, 417. Ex parte Body, 2 Id. 479. Matter of GUbeH, 3 itf. 99. Ex parte Baem, 
6 Id. 392. Ex parte Benson, 7 Id. 363. PeopU v. Columbia. C. P. t WendeU, 297. 
People V. r/ie Supreme Court of Neu^York, 5 UL 116. PeopCe v. Onomdaga, C. /*. 8 
/</.509. 
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•f the o(Miiity, and received from him the said sum 'of 28 dol- new-voiik, 
Im, and eave a receipt in fall for the amount allowed him by ^^' '^*^' 
tlw aapenisora. 



Spencer, J., delivered the opinion of the Court. By the 
Mb section of the act for the relief and settlement of the poor, 
(1 jR. L, Si82.) any constable conveying a pauper from one town 
to another, is to receive so much money for his services as the 
aarpervisors of the county shall judge he reasonably deserves to 
bare, to be raised, &c. 

The office of a writ of mandamu$y is to require the person or 
persons to whom it' is directed to do some particular thing 
therein specified, which appertains to their office and duty, and 
which the Court issuing it has previously determined, or, at 
least, supposes to be consonant to right and justice. If the party 
makiog the application has a legal right, and no other specific 
l^gal remedy, the writ generally goes. (Boc. Ab, Mania. 527. 
3 BL Com. 1 10.) 

In the present case whatever may be thought of the reason* 
ableness of the allowance of the supervisors to the applicant, 
he has no legal right to any particular sum. He has no right 
to any money for the services performed, but such as the su- 
pervisors shall, in their discretion, judge hftm entitled to. Had 
they refused to hear his application, and to examine and pass 
OB his account, a mandanuu would have been proper to compel 
them to do sa Should we grant a peremptory inandointir, what 
would be its command ? Certainly not to allow any specific 
^ram ; that would be taking upon ourselves a discretion which 
the legislature have vested in the supervisors ; we couid only 
command them to examine the applicant's accounts, and in the 
words of the statute, allow him, for his services, soch sum as 
tliey shall judge he reasonably deserves to have ; and this has 
been alresMly done. 

Wherever a discretionary power is vested in officers, and 
tbey have exercised that discretion, this Court ought not to iiH 
lerfere, because they cannot control, and ought not to coeroe 
that discretion. In John Oila^i case, (2 Str, 881.) a numdamui 
was moved for to certain justices to grant him a license to keep 
an alehouse ; it was opposed, on the ground that it was discre* 
tionary in the justices, and the Court refused it, saying, there 
never was an instance of such a mandamui. 

I recollect an application on a mandamus being made to this 
Court, when I was at the ba^ by a gentleman who wished a 
public road laid out to suit his convenience. I opposed the 
application, on the ground that the commissioners had a dis- 
cretion to lay it out or not, as they saw fit ; and that it was 
not a case for a mandamus^ the applicant having no legal or pre- 
cise right. The Court were about denying the motion, and the 
application was withdrawn. 
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Iicw-TORK, This may be a hard case, and the party may be remedilen ^ 
^^^2r)il^^ b"^ ^***^ consideration cannot induce ua to grant an unfit, and, 
flTBWAKT ^^ ' believe, a nugatory remedy. The application for quasb- 
▼* ing the return, or requiring a further return, must be denied. 

Application denied. 



[ • 417 J ^Stewart against Meiqs. 



^ Jn?^ '^ ERROR, on certiorari to a justice's Court. 

•phcedlftraBt A summons was issued, at the suit of Meigs, against Stewart^ 

froa that mfln- mi^i returnable at the house of Clark Lawrtncey innkeeper, on 

fanunoos^ it k the 26th of April, 1813, at nine o'clock in the forenoon. At 

for "whNlrlSle ^^ ^'°^® *"*^ place appointed, Stewart, the defendant below, 

tudgment wUi appeared before the justice, and, after waiting there one hoar, 

be ravened, (a) without the plaintiff appearing, he applied to the justice to be 

discharged from the cause ; to which the justice answered, that 

he would not proceed, nor do any thing in the cause, until the 

summons was returned. The defendant then said, that he had 

employed one Battle as his counsel ; and the defendant and the 

justice then left Lawrence*$ house together. At 1 1 o'clock the 

constable returned the summons to the justice, at the justice's 

house, who then and there called the parties, when the plaintifT 

appeared, but not the defendant. The justice, seeing Battle 

there, requested him to appear for Stewart, but he declined, and 

went away. The cause was heard ex parte, and judgment given 

for the plaintiff. 

Per Curiam. Whether the delay at Lawrence's house would 
operate as a discontinuance, need not be decided. The trial 
of the cause at the justice's own house, a different place from 
that appointed in the summons, was irregular, and the judgment 
must be reversed. {Case v. Van Ness, 1 Johns. Cas. 243.) 

Judgment reveraed. 

fa) Vid. MarrtU ▼. Ntar, 1 Ccwau lit. 
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*St. John against Benedict. yuim 

IN ERROR, on certiorari to a justice's Court. refairlT "'^i 

After the cause had been adjourned on the application of the T seconds- 
plaintiff in error, the defendant below, the defendant, at the J?**™"?®°' ***,* 

■ • 1 J I I • «• ■ t t_ •!! deieodwiL for 

aojoumed day, by his attorney, ottered to swear, that he still the purpose of 
wanted material witnesses, and to give security , but did not offer 2S»w*°^wte** 
to prove that he had taken any measures to obtain the witnesses, he shows no ex- 
The justice refused a second adjournment, and the defendant's ?"*®^**'^J^JJ2 
attorney withdrew. The cause was heard exparte^ and judg- them after the 
ment given for the plaintiff. Jj^ "S**™" 

« 
Per Curiam. Although the justice may, upon reasonable 
cause, grant a second adjournment, yet, according to the re- 
turn, he acted discreetly in refusing it in this case ; because there 
was no excuse offered for the lacken in not procuring the wit 
after the first adjournment. 

Judgment affirmed. 



AdeHveiTM 



Jackson, ex dem. Eames, against Phipps. 

THIS was an action of ejectment^ to recover 25 acres of land esMnSlf taMoI! 
in lot No. 24, part of Scrtba^s patent, in Oneida county, and TJ^y/^i 
also 12 acres of land adjoining, called the Gore. The cause can U no de- 
was tried at the Oneida circuit; in Jttne last, before Mr. Justice Mveiy without 
Spencer. Both parties claimed title to the parcel of 25 acres, ^ tiMffnute? 
under Joteph Phipps, who had been in possession of the prem- ^™J" ^'',E 
ises for a number of years "prior to giving the mortgage here- ^J^ agreea 
after mentioned. The declaration was served on the tenant in '^^J^^j^*^ 
possession the 9th of May, 1814. ^ him a deed 

*The plaintiff gave in evidence a mortgage of the two pieces [ * 419 ] 
of land, dated the 17th of March, 1809, by Joseph Phipps to **^^j^," J 
the lessor .of the plaintiff, to secure the payment of 53 dollars, S^TandA[,on 
which was recordedin the office of the clerk of Oneida county, hisrettunhome, 
the 14th of ApHU 1809. ISd^***^ 

The defendant gave in evidence a deed with warranty from S2J***fr*«nd 

left it ia' the 
cfeffc'a office on the same day, to be recorded ; neither the grantee, nor any person in his behalf, beinc 
praceBt. to receive the deed : and the mntee died in 1809, and, in 1810, A. sent the deed to the son (ana 
aeir) of the grantee ; it was neld that mere was no delivery of the deed, (a) 

la) Vide JaekMm v. Parkhurtt. 4 WendetTs Rep. 969. Jaeknm v. Rowland, 6 Und. 666. Jctekwn v. 

*erkn; * IWtf. 308. A 

ambority. Vtrplaandt v. 



Periuu, t Ibid. S08. A deed may be delivered to a third person for the use of the mntee, without special 
" ~ r. fifeerry,iiifra,d96. BeeJaekwonw Rkhardt, 6 Cawen, 611. 
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'^oJlTw?'^ /<wepA Pkipps to his brother, Aaron Phippi^ the father of the 
\,^0''>^^^'^^ defendant, for 44 acres and a half of land, which included the 
Jacjuon S5 acres, but not the 12 acres in question ; this deed was dated, 
I'w^pi. acknowledged, and recorded, the 27th of January, 1809. 

The defendant offered to prove, by his attorney, that the ten- 
ant in possession, on the 6th of April, 1814, vataily agreed 
with him, to hold possession of the 12 acres under the defend- 
ant, on a promise to sell to the tenant. This evidence was ob- 
jected to, but admitted by the judge. It did not appear, how- 
ever, that the defendant, who resided in Mauackutetu, knew of, 
or consented to, this attornment 

It was proved that Joseph Pkipps, being in embarrassed cir- 
cumstances, in thefallof the year 1808, wenttohis brother. Aarou 
Pkipps, who resided at HoUistown, in MassachuseUs, and agreed 
to give him a deed of his farm, to secure two notes of ^bout 
130 dollars, with the interest, and a small debt due to the de- 
fendant. Joseph Phipps, accordingly, returned home., and ex-* 
ecuted and acknowledged the deed of the 27tb of January^ 
1809, and left it in the clerk's office. Neither the grantee, nor 
any person in his behdf, was present Aaron Phipps, thet 

{grantee, died in the fall of 1809, never having been in this state, 
n February, 1810, Joseph Phipps sent the deed, enclosed in a 
letter, to Eli Phipps, the defendant, who, on receiving it, ap- 
peared to be surprised ; but, on reading the letter, observed, thai 
it was intended to secure the two notes which the said Joseph 
owed to the grantee, and which the defendant said he then held, 
as administrator of bis father, uncancelled, and that he was dis- 
appointed in not receiving the money instead of the deed. 

It appeared that Joseph Phipps continued to occupy the prem- 
ises for about three vears after the date of the deed to Aaron 
Phipps, and then delivered the whole to the defendant, who let 
them to the tenant in possession. The premises were proved 
to be worth about 700 dollars. - 
[ * 490 ] '^Joseph Phipps testified, that'when he executed the deed to 

his brother, he mformed him, by letter, of a mortgage to one 
Wager, for about 300 dollars, and another mortgage to the state, 
on part of the premises, for about 60 dollars ; and it was proved 
that the defendant had paid off those two mortgages. 

A verdict was taken for the plaintiff, subject to the opinion 
of the Court on the above case* 

N, PVilliatns, for the plaintiff, contended, 1. That the deed 

from Joseph Phipps to Aaron Phipps was never delivered to the 

grantee, and, therefore, void, for- want of a delivery. A deliv- 

aof *w' S**^ ^^y '® essential to give effect to a deed.f It must be delivered 

J^iuiifiS!* to the party, or his attorney, unless where it is delivered to a 

third person as an escrow. There must be an acceptance of the 

dIJ"^*"^ \ ^^^^ ^y ^^^ grantee.J 

MwtjbatAH. 2. The deed is fraudulent and void, as against creditors. 

The grantor was insolvent when he executed the deed to his 
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bmther, who never saw the land ; it is an absolute deed, when NEW-roitK. 
the parties intended it merely as security. A mortgagee is a Qg;^^|^ ^ 
bona Jidt purchaser, cuid is protected by the third section of jagkioh 
the actf against such a fraudulent conveyance. v. 

SiU, contra. The deed, having been executed pursuant to a 1 1 iv: a. z. 
previous agreement between the parties, and left at a public 4^; ^i^ '^^^ 
office, to be recorded, must be deemed to have been delivered. «• 4-99 ^»* c. 
It is enough that the grantee had notice of the execution of the t^ju. ^^|g6 
deed, and of its being left at the office. The good sense of the 
rule as to deUvery is, that the grantor should manifest his inten- 
tion that the property should pass by the deed, and that the 
grantee should accept of the transfer ; and as the conveyance 
is for his benefit, his acceptance is always presumed. 

As to the allegation of fraud. The fact of the grantor being 
insolvent, at the time of executing the deed, does not, of itself^ 
make it void ; it is his selling or conveying the property to a 
person not a creditor. If he conveys it to accreditor, it is no 
fraud. A preference of one creditor to another is not fraudu- 
lent ^ nor IS the possession of real property, after sale, with the ^^f^j^ 
consent of the grantee or creditor, evidence of a fraud.^ itcp. 995. 412. 

As to the 19 acres, or 6<^re, they are not included in any % Jackmm t. 
patent, and, therefore, belong to the people of the state* cSwTtes. ' 

*Sp£Nceb, J., delivered the opinion of the Court. The [ * 421 ] 
parties both claim title, under Joseph Phippsj to the 25 acre 
tract. The other tract is described as a gore ; and is included 
in the mortgage given by Joseph Phipps to the lessor of the 
plaintiff, but is not included in the deed from Joseph Phipps 
to Aaron Phipps. With respect to the piece called the Gore^ 
there can be no question. The defendant defends as landlord 
of the premises, and his only pretence to any title to this part 
of the premises, arises from his having succeeded to the 
possession under Joseph Phipps. The mortgage to the lessor 
of the plaintiff comprehending it, and the defendant having 
no title paramount to the mortgage, there exists no legal de- 
fence for this tract. 

The date of the deed under which the defendant claims 
being prior to the execution of the mortgage under which tlie 
plaintiff claims the premises, the former must prevail, if it be 
well and legally executed. 

The objection to it is, that it never was delivered to the 
grantee, nor to any one, jfor his use, during his lifetime ; and 
the facts are, that, in the fall of 1808, it was agreed, between 
Joseph and Aaron Phipps, that the former, who was indebted 
to the latter, should give him a deed of his farm, to secure the 
debt; that Joseph executed the deed, acknowledged and 
carried it to the clerk^s office, for recording, on the day of its 

(a) tILa. 134. 

Vol. XII. 46 361 
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MomT 
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NEW'TORK, date, withoat the grantee, or any person on his behalf, being 
^^^ ^^'^' present, or receiving a delivery of the same ; that Aaron, the 
grantee, died in the fall of 1809, and in February, 1810, the 
defendant received the said deed, as the son, and, probably, 
heir of ^anon. 

Under these circumstances, the deed mast be considered in- 
operative. It is requisite, in eveiy well-made deed, that there 
be a delivery of it. This delivery must be either actual, by 
doing something and saying nothing, or else verbal, by saying 
something and doing nothing ; or it may be by both ; but by 
one or both of these it must be made ; for, otbenvise, though 
it be never so well sealed and written, yet is the deed of no 
force. It may be delivered to the party himself, to whom it is 
made, or to any other person, by sufficient authority from him, 
or it may be delivered to a stranger, for, and in behalf, aod to 
the use of him to whom it is made, without authority ; but if 
it be delivered to a stranger, without any such declaration, 
unless it be delivered as an escrow, it seems that it is not a 
sufficient ^delivery. (1 Shep. Touch. 57, 58. 2 Black. Com, 
307. 4 Finer ^ 27. s. 52.) In Jackson, ex dem. SfCrea, v. 
Dwdav, (1 Johns. Cos. 114.) it was decided, that it was es- 
sential to the legal operation of a deed that the grantee as- 
sents to receive, and that there could be no delivery without 
an acceptance. 

A delivery of a deed, which, we have seen, is essential to its 
existence and operation, ex vi ierminiy imports that there be a 
recipient. It would be absurd to hold that a thing was delivered, 
when there was no person . to receive ; and, in this case, the 
grantee died without any delivery to him. Without inquinng, 
therefore, whether the deed was fraudulent, it is enough that 
it was never well executed, by delivery. 

Judgment for the plaintiff. 



[•422] 



A jusliee can- 
lot, on bis own 
icnowledgv, it- 
sue a warrant, 
at the suit of 



Monet against Tobias. 



IN ERROR, on certiorari to a justice's Court. 
Money, the defendant below, was sued by warrant; and 
* n«j'^[2^* when brought before the justice, he inquired whether the 

oath. 

A written reooest to the justice, to let the plaintiff have a warrant, and that the party snbscribinf^ would 
be answerable ror the cost, is not such security as is required by the statute to authorise the issuin|^ a war 
rant, at the suit of a non-resident plaintiff, (a) 

« 

(«) A deposU of money with the josttce on behalf of a non-ntident irfaintlffis suAclent security Co Justify ths 
ISBiaing of a warrant. Wludock ▼. Brmektrkqft 13 JSvAiw. tttm. 481. 
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plaintiff bad made the ^ oath required upon issuing a warrant, h£W*YORK, 
according to the statute. The justice answered, that he had ^.^^Jli^J^i^ 
not, but that he was satisfied that the plaintiff was a non-resi- mohsy 
dent, without any oath of that fact. The defendant then v. 

moved for a nonsuit for that cause, which was oveiruled. The ^obiai. 
defendant then objected, that the warrant had been issued in 
&vor of a person claiming to be a non-resident, without giving 
security according to the statute, and moved for a nonsuit on 
that ground. The justice said that bail had been given, 
aod produced a paper, on which was written as follows : ^' Mr. 
Brock — ^Please let Mr. Tobias have a warrant, and I will be 
answerable for the cost. John HoUy.^^ The defendant ob- 
jected to this, as insufficient security, but the justice decided 
that it was legal and sufficient. Issue was joined, a t^al had, 
and judgment given for the plaintiff. 

*Per Curiam. The statute is express and imperative, that, [ * 423 1 
in case of a non-resident plaintiff suing by warrant, the fact 
of non-residence shall be sworn to by £e party applying for 
the warrant ; and, also, that a non-resident plaintiff, suing by 
warrant, shall give security for the payment of any sum which 
may be adjudged against Atm, as a condition of his right of 
suing by warrant. (See act, s. 4., with the proviso, vol. 1. 
388—9.) (a) 

The justice had no right to dispense with the oath, under 
pretence that he was satisfied of the fact without oath ; (4 
Johns. Rep. 228.) and it is equally clear, that the written ' 
memorandum of Ilolly was not such security as the statute 
requires. It was a promise to pay the cost of a warrant, 
without s|>ecifying in what suit. The statute requires security, 
not merely for costs j but '' for any sum which may be adjudged 
against the plaintiff." 

Besides, the defendant below was unfairly surprised upon the 
trial, by a very special claim, which the plaintiff did not disclose 
until the defendant had pleaded, and several witnesses had been 
examined ; and which, if it had been stated in proper season, 
miffht have induced the defendant to ask for an adjournment, 
or for a jury. The judgment ought to be reversed. 



Judgment reversed. 

(a) S IL iSr. S8, »9. 
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NEW-YORK, 

Oct. 1815. 

Jacksom 

' • *Pabodi£ against King. 

iJrtTtS*drt!t ^^ ERROR, on certiorari to a justice's Court, 
bythe debtor is This was ED actiou of ossumpHt, brought by Kingy the plain- 
aS»r^SSSl1Sii ^^ below, against Pabodicy the defendant below. The ground 
support a prom- of the plaiutifTs claim was, that he and one Perry were 
ise to forbear to indebted, by their Joint promissory note, to Pabodie, for 100 
bushels of wheat. The note being du^ and recoverable in 
money, the defendant called on the plaintiff below, and prom- 
ised, that if he would pay him fifty dollars on the note, he 
would forbear to sue him until he had endeavored to collect 
the balance of the note by a suit against Perry ; the plaintiff, 
accordingly, paid fifty dollars, and the defendant, after waiting 
* about a year, without having attempted to sue Perry ^ brought 
an action against the plaintiff, and recovered the Imlance of 
the note in the Supreme Court. The justice gave judgment 
for the plaintiff. 

Per Curiam. The promise to forbear was a nudum pactum. 
In paying the fifty dollars, King did no more than he was legally 
bound to do ; and the promise, on the part of Pabodicy wa 
without any benefit to him, and occasioned no loss to Kifi^. (a) 

Judgment reversed. 

(a) Yid. RtynoUU r. Ward, 6 WMeWt JUp. 501. FtUKm t. MatthoM, 15 /cAm. 
Rep, 43^ 



I * 427 ] *jACKSON,ea: dem. D. Russell and others, against Croy. 

Parol evi- THIS WBS an actiou of ^'ectmenty for land in Petersburgh^ 
^riWctoshw^®^ at the Rensselaer circuit, in June last, 
thai part of the The plaintiff gave in evidence a deed, dated 31st January y 
Fi^^*^.^^" 1805, from Abraham Ten BroecJc to -46c/ Russelly for the farm, 
were inteDded of which the premises in question are part, and that liusseU 
fro^tto mS! ^^^^ possession under that deed, and continued in possession 
|a) / until June, 1811. The plaintiff also gave in evidence an ex- 

nofbe^d^ialed empUficatiou of the record of a judgment in favor of Samuel 

void, on the 
ground of fraud 
»r mistake, because the whole of it was not read by the grantor. 

The repeated application of the defendant m ejectment to the plaintiff's lessor, to purchase the premises 
ha question from bmi, affords a presumption that lie came into powession under the lessor of the plaintiff. 

(a) Vide Austin v. Scaoyer, 9 Cawen, 99. 
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« 

iSSt4irr and Jacob Houghton^ against Abel Russell^ for 250 dot NEW-YORK, 
lars of debt, and eight dollars damages, docketed in this Court o^^^}^^ 
the 17th of Octobery 1807 ; and a writ of Jieri facias issued j^cksou 
thereon to the sheriff of Rensselaer ^ and a deed from the sheriff v. 

of that county, dated the 5th of June, 1 8 1 1 , to David Russell^ one ^^^^' 
of the lessors of the plaintiff, and the son of Abel Russell. The 
BherifT's deed, after setting forth the judgment and execution, 
and the lands seized by virtue thereof, contained the following 
exceptions : *' Excepting one acre heretofore conveyed by the 
said Abel Russell to Potter Maxan^ on which the shop and 
dwelling-house of the said Maxan now stands; and, also, ex- 
cept one acre conveyed to JoAn D. Croy^ on which the house 
and store of the said Croy now stands ; and, also, except the 
lot on which the house of A. H. Tift now stands, &c. ; also, 
half an acre conveyed to D. M. Silliman ; also, half an acre 
conveyed to George Gardner^ the 2d, on which his house now 
stands ; also, except a small lot, about a quarter of an acre, ad- 
joining to Silliman^s lot." 

It appeared, from the testimony of Anthony Hoffman^ who 
surveyed the land, that the premises in question did not fall 
within any of the exceptions in the sheriff's deed, and that the 
premises in question were a part of the lands conveyed by Ten 
BroecVs deed to Abel Russell, and are included in the sheriff's 
deed to David Russell, 

It appeared, also, that, before the commencement of this 
suit, and before the defbndant went into possession of the prem- 
ises, he applied to David Russell to purchase them, and re- 
quested *to have the refusal, whenever they should be sold ; and [ * 428 ] 
that the defendant, before the commencement of this suit, dis- 
claimed holding under David Russell. 

David Russell was present at the sheriff 's sale, and stated 
that his father, Abel Russelly had sold certain lots, which he 
wished to have excepted from the sale ; <' that it was not in- 
tended to sell any part of the lands which his father, Abel Rus- 
selly had sold ; " and the sheriff made a similar declaration. 

The sheriff testified, that certain exceptions were made by 
him on the sale, according to the directions from David Russell ; 
but, whether the premises in question were among the excep- 
tions, he did not know ; he thought that the name of Griffis 
was mentioned as the owAer of one of the excepted lots. There 
were a number of bidders, and the property was struck off to 
David Russelly the highest bidder, for 1,400 dollars. A blank 
deed was then presented by David Russell, which was filled up 
with the name of the purchaser .nnd the consideration, and ex- 
ecuted by the sheriff, without further examination bv him, ex- 
cept to see that the execution was properly described. 

It was proved that, at the time of the sale, Jasper Gri^ 
owned the lot excepted in the sheriff's deed, described as bemg 
half an acre conveyed by Abel Russell to George Gardner^ 
the 2d^ and that Griffis was then in possession of it. The de- 
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NEW-YORK, fendant, Chattle, who pleaded thereto non assumpsitj and the 
^^^Vj^lf^^ statute of limitations, and the plaintiff replied to the second plea, 
Garlakd generally, and issue was joined thereon. 

V. At the trial, at the last Orange circuit, the plaintiff proved 

Chattle. money paid by him, for the use of the defendants, on the 12th 
oS January^ 1B09. The chief justice, before whom the cause 
was tried, being of opinion that the plaintiff ^s demand was bar- 
[*43i ] red by *the statute of limitations, called on him for further 
proof: the plaintiff's counsel then produced the nisi prius record, 
from which it appeared, that the declaration was entitled gen- 
erally o( January term, 1815. The chief justice then said, as 
he could not look beyond the nisi prius record, the commence- 
ment of the suit must be considered, by relation, as of the first 
day of the term, which was the second day of January, and so 
being within six years, the jury, under the direction of the 
judge, found ^verdict for the plaintiff, for 2,154 dollars. The 
defendant, Chattle, not being apprized of the variance between 
the nisi prius record, and the copy of the declaration, relied 
wholly on the plea of the statute of limitations, and had not so 
pleaded as to enable hiin to avail himself of a set-off, and other 
defence, and was thus completely surprised. 

P, Ruggles^ and D. RwgUs^ contra, read affidavits, to show 
that the plaintiff was entitled to recover his demand, independ- 
ent of any plea or matter of defence set up by the defendants. 

Per Curiam. The variance between the declaration and the 
writ, should have been taken advantage of in the proper time; 
but after plea pleaded by the defendant, Chattle, it is too late 
for him to make the objection. The writ was issued within 
the six years, and the declaration is to be considered as a con- 
tinuance of the same suit, so that the statute was no bar. The 
motion must be denied. 

Motion denied. 
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NEW-YORK, 
Oct. 1815. 



Jackson against Case. 



Jacksom 

V. 

Case. 



A VERDICT was taken for the plaintiflf in this cause, at the Where a vcr 
Orange circuit, in 1814, subject to the opinion of the Court on i^^j^^l" k' 
a case to be made. No case having been made by the plain- jecuoUie o^n 
tiff, according to the rules and practice of the Court, on an J^°^^*** ^^^ 
affidavit *of the above facts, and of a service of a notice on the r * 432 1 
plaintiff's attorney, that the defendant would move for judg- made^ and the 
men I at this term ; Fisk now moved that judirment be entered p'^*'^ , ^^* 

r *u J r J * JO not make up 

tor the defendant. the case, ac- 

cording to the 

Story, contra, objected, that the defendant ought to have Uc^ oT^^ 
noticed the case for argument ; and, if the plaintiff was not fenJani*^^ ***" 
then ready with his cases, for the argument, thedefendant would, five notice'^o} 
according to the course of practice, be entitled to his judgment, ^ Sext**"erm 
unless the plaintiff could excuse his default. for judgment; 

and if no suffi- 
_ii^ ^_ ctent excuse is 

Per Curiam. The course pursued by the defendant's attor- then sbonn by 
ney was correct. Tlie rule permitting either party to give no- ^^?1,'^^£' ^ 
tice of the argument of a case, presupposes that the case is case, the Court 
settled ; so that there can be no controversy on that point, when min{*to^bi"cn- 
a motion is made to bring on the argument. Where a verdict tered for the 
is taken subject to the opinion of the Court, no order for a **®(vhen*a ver- 
stay of proceedings is necessary ; and the defendant must have diet is taken. 
leave from the Court to proceed. To allow the defendant to ^^ ^ Jj 
notice the case for argument would be a very inconvenient Court, no order 
practice. The Court would, then, be obliged to hear the p^cLdS^ ll 
plaintiff's excuse for not having made up his case in due season ; pecessaiy ; and 
and if there were any disagreement between the parties, as to wUhSISe*^^ 
facts, nfRdavits would be necessary : thus would be drawn be- of practice ai- 
fore the Court, on days assigned to hear enumerated motions, [SU^to w^ 
matters intended to be confined to the days fixed for the hear- ^ case for ar- 
ing of non-enumerated motions. No sufficient excuse having ES^dant^may 
been shown, on the part of the plaintiff, for not having made move the Court 
lae case, the motion must be granted. t^r ^udgm»ti 



Motion granted, (a) 

(a) Vid. Bearddty's Executors ▼. Root, 11 Johns. Rqt. 406. 
i^) Vid Jackson v. Harrington, 4 Cow, Rep. 537. Peck v. Peck, 14 Johnt. Rep. 219. 
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NEW-YORK, 
OcLlSld. 




*Sh£ph£rd against Hees. 

A by>iaw of IN ERROR, oo Certiorari to a justice's Court. 

ioriihai4^w« ^^^^ ^^^ *" action of trespass y brought in the Court below 
thouid be kepi by Hees against Shepherd^ for damage done by the defendant's 
to p^v«t to^ hogs in the plaintiff's cornfield. The plaintiff proved, that the 
from going at defendant's hogs repeatedly came into his cornfield, through a 
iS^way^ and P^^^'^D fence, which divided their farms, and destroyed his 
it seems 'that a com. The defendant then proved, that the plaintiff's fence, 
M^r ^o* pre° through which the hogs entered the cornfield, was out of re- 
yeot the inbab- pair, and Utterly insufficient. To which the plaintiff replied, 
Sg^^tiSrhogs ^y showing a by-law of the town, whereby it was provided, 
go at large upon that all hogs should be kept up, under a penalty of fifty cents. 
tbeir own land. Judgment was given for the plaintiff in the Court below. 

If thedeTend- 

Sto'tbc^joS ^^^ Curiam. The question here depends entirely upon the 
ing land ot tbe construction of this by-law. By the 12th section of the " act 
^fl^^: relative to the duties and privileges of towns," (vol. 2. 131.)(6) 
ddon fence, town-meetings are authorized '^ to make such prudential 
uir'u bmmdTo '"'es and regulations as they shall judge necessary and conve- 
keep in repair, nient, for directing the times, places, and manner, of permit- 
dent^beamnot ^"S ^' preventing cattlo, horses, sheep, and swine, or any oi 
maintain an ac- them, to go at large," and " for ascertaining the sufficiency of 
uonoftrespasi. jj pafii^j^^Q ^jj ^^^^ fences." 

By enacting that ^* all hogs shall be kept up," the town* 
meeting must be supposed to intend, that no hogs shall go at 
large ; which means, that they shall not be free commoners 
upon the highways. It was not intended by this by-law to in- 
terfere with the interior eoonoray or management of every man's 
farm ; it could not reasonably have been intended to compel 
every farmer to keep his swine in a close pen. Tbe power ot 
the towns for such interior regulations may well be doubted. 

Upon this construction, therefore, it results, that the by-law 
in this case has no application ; because the trespass complained 
of was not done through the outer fence^ adjoining a highway 
or common ; but through an inner, or partition fence between 
the two neighbors. 
[ * 434 ] *The case rests, then, upon common law principles, independ- 

ent of the by-law ; and as it appears that the swine entered 
the cornfield through that part of the interior fence which the 
plaintiff below was bound to keep in repair, but which he suf- 
fered to decay, so as to be utterly insufficient; the loss he 

(a) Vid HoUaday v. Mar»h, 3 WendeWs Rep. 142. WeOa v. HowdL, 19 Johnt. Rep. 
385. Btuh V. Brainardf 1 Ctnoen, 78, and note la) to pp. 79^—91 

(b) 1 R. 8, Ml. 
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complained of was occasioned hj his own negligence ; and he new-york, 
has saflTered damnum absque injuria. The judgment below ^2Sll|!!!fv, 
must be reversed. r,chari>. 

Judgment reversed. v. 

Waltok. 



Richards and Finnet against Walton. 

IN ERROR, on certiorari to a justice's Court. J2[J*S*clrtS 

The defendants below were sued by warrant in trespass^ for u nmt be af 
cutting timber; the constable returned to the warrant, that J^^ ^ tui 
the same was sei'ved agreeable to X^Mf ; but only brought (a) 
Richards before the justice, no reason appearing vi^hy the other So, where two 
defendant was not brought. Richards pleaded, and dematid- wLdbywarraaS 
ed an adjournment ; but refusing to give security, it was de- g^ iS?owi 
nied, and the justice gave judgment against both defendants, oniv appeajred, 

ana Uie jostico 

Per Curiam, The rule of affintiing in piirt, and reversing in afainst both 
part, does not apply to cases of this kind. (8 Johns. Rep. 566.) j^^^l^^^jjj 
This may be done where the judgments are distinct, as in cases enoneoos at to 
of damages and costs, in which the judgment may be reversed ^ d?/iS^ 
as to one, and affirmed as to the other ; but where the judg- pear, was re- 
ment is entire, there must be a total affirmance, or reversal. JSn^i^bSh" 
Thus, at common law, in an action of trespass against three, if ^ wietber the 
one die pending the writ, and yet judgment be given against '^^^ iKe**dS 
all three, the whole judgment must be reversed, because it is feDdaau, and 
entire, although the writ abated but against one. So, in tres- S2nrt"^^ 
pass ag&inst several, if the judgment be erroneous, because one who appeared* 
of the defendants was withm age, and appeared by attorney, the ^^"'^"^ 
judgment shall be reversed in toto. (Bae, Abr, Error^ (m) 
and cases there cited.) In the case beiore us, the proceedings 
against Finney were clearly erroneous : where a party is pros- 
ecuted by warrant, *the justice has no authority to proceed, [ • 436 ] 
unless the defendant appears in Court. There is nothing in 
the return to warrant an inference that Richards was author- 
ized to appear for Finney^^ even if that would be sufficient. 
The justice might possibly have been authorized, as the action 
was trespass, to treat the defendants as severing, and have 
given judgment against Richards; but as the judgment is 
against both, and entire, it must be reversed. 

Judgment reversed. 

{a) Bronton v. Mann.\9 Jofuu, Rep. 460. Arnold v. Sanfcrd, 14 Id, 417. Supra, 340. 
iolbrook V. Murray, 5 WmieWt Rep. 181. Van Detuen v. Brow i, 6 CowtriM Rep. SO. 
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NEW.YORK, 
Oct. 1815. 

Vah £pb 

'^' Putnam and others agamst Shelof. 

Corporation ^ 

or SCHEHBC- 

TADT. IN ERROR, on certiorari to a justice's Court 

ti^bfa^jusuce°s ^^ defendant in error brought an action of assumpnt in the 
Court, proves Court bclow, against the plaintiffs in error. At the trial, the 
yood^wemy- pl&intiff below proved a sale by him to the defendants, of a 
five doUara, bui parcel of boards, for which they agreed to pay him 34 dollars. 
en**°oniV'*for The justice gave judgment for the plaintiff for 25 dollars 

twenty-live dol- and COStS. 
Ian, the judge- 
ment it r^ular. 

(a) Per Curiam. This being an action sounding in damages 

the plaintiff below had a right to waive his claim for theexc. ss 
over 25 dollars ; and the exception to the jurisdiction is nof 
well taken. {Tuttle v. Mastotiy 1 Johns. Cos. 25. Itnd. 333.^ 

Judgment affirmed. 

(a) Vid. Damuon v. CoUms, 1 Cowen, 111. 



[•436] *Van Eps against The Mayor, Aldermen, and Com 

MONALTT OF THE CiTY OF ScHENECTADY. 

An agree- THIS was an action of assumpsit^ for money had and receiv* 
oTiiukI?" to*S ®d, &c., to recover back the consideration money, and interest 
ecuie a deed" paid by the plaintiff, for thirty-three lots of land. Plea, nan 
• iier, is MUsfied assumpsit. The cause was tried at the Schenectady circuit, in 
by executing a August, 1814, before Mr. Justice Spencer. 
JSJani/^^J On the 8th of October, 1805, the defendant sold to the 
covenants. fA) plaintiff, at public auction, as the highest bidder, thirty-th*ee 
is soldli 9MC- lots of ground, in the city of Schenectady^ lying on the Sche 
tionin separate nectady and Albany turnpike mad, to wit, Nos. 1, 2, 3, 4, 5, 6. 
oWloT*are 9, 10, 11, 12, and 13, in the first allotment, and Nos. 8, 9. 16, 
purchased by H, 18, 19, 20. 33, 34, 35. 62, 63, 64, 65. 116, 117, 118, 119. 
nm ^'^"eiiiire 162, 163. 165, and 166, in the second allotment. The lots 
contract ; and if were put up and sold Separately, one after the other, at the 

the vendor can- r r s Jf > 

not give a title 

as to all the lots, the vendee cannot rescind the agreement in fofo, but must take a conveyance for such of the 

lots Bs (he vendor is authorized to eonvejr.-(r) 

The vendor is bound, if required, to give separate deeds for the several lots, and his offer to czecate one 
deed for the whole does not render the contract entire. 

S^ (b) Fulier r. Hubbard^ i Vow. Rep. 13. Kttchum v. EvertMon, 13 Johm. Rep, 359, and note (1). &at 

> ky V. Pric^, 16 Id. 267. 
\ (c) yyA.Kmgy.B€ardtas,^J6lm».Ck.Rtp.^. 
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time ; the plaintiff having purchased each lot for a dls- new-york, 
tinct and separate price. The treasurer of the defendants de- yj^^llj^l^ 
livered to the plaintiff thirty-three certificates, of one of which y^j, £„ 
the following is a copy : " In virtue of a resolution of the v. 

mayor, aldermen, and commonalty of the city of Schenectady, ok'schenec" 
I do hereby certify, that Abraham Van Eps has this day pur- tadt 
chased at public auction, lot No. 1 , of the first allotment, on 
the Albany and Schenectady turnpike, in the second ward of 
the said city, for the sum of 50 dollars, one fourth of which, 
amounting to 12 dollars and 50 cents, I have this day received, 
and upon his paying the sum of 12 dollars and 50 cents, in six 
months from this date, the sum of 12 dollars and 50 cents, in 
ooe year and six months from this date, and the sum of 12 dol- 
lars and 50 cents, being the residue of the said sum of 50 dol- 
lars, in two years and six months from this date, with lawful 
interest on the said sums, from time to time, to be paid as 
aforesaid, then, and in such case, a deed will be executed by 
the mayor, aldermen, and commonalty of the said city, to the 
said Abraham Van Eps, his heirs and assigns, forever. 8th 
of October, 1806." 

The plaintiff then proved the payment, by him, of the whole 
of the consideration of the lots so purchased, and produced re- 
ceipts of the several treasurers of the said city for the same ; 
the ♦last of which receipts was dated 21st of December, 1812. I 437 J 
On the 12th o( July, 1813, the plaintiff exhibited the said re- 
ceipts to the mayor of the city, and demanded a deed for the 
lots so purchased by him. The mayor showed the plaintiff a 
blank quit-claim deed, which he offered to fill up and execute 
to him, for the said lots. The plaintiff inquired whether the 
defendants were not out of possession of part of the land ; and 
was answered by the mayor in the affirmative, who said that 
John H, Schermerhom was in possession of it ; that the de- 
fendants had brought an action of ejectment against Schermer* 
horn, to recover the possession, but had failed in their suit. . 

The mayor, nevertheless, offered to execute a quit-claim deed 
tf^the plaintiff, if he would accept it, saying, that Schermerhom 
would be in town in a few days, when an exchange would be 
made. The plaintiff refused to accept any deed, unless such 
a one as would secure to him the purchase money, in case the 
title proved bad ; but the mayor refused to execute any other 
than a quit-claim deed. 

The plaintiff then produced the records, or book of minutes 
of the corporation, in which was entered, the 6th of September, 
1806, a resolution for the sale of the lots above mentioned, at 
public auction, in the terms as above mentioned in the treas- 
urer's certificate. There were various subsequent resolutions, 
authorizing the mayor to execute deeds to the purchasers, on 
the treasurer's receipts being produced for the purchase money, 
&,c., to have the payments collected, and to inquire into the 
claim of Schermerhom to certain lots, and take measures, if a 
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MEW'YORK, setUeoieDt cciuld not be efiected with him, to bring an action to 
,^^^-^ ' '®^^^®"' ^® possession. On the 5th of May, 1812, it was r&- 
Vav i>s solved, by the defendants, that the treasurer be directed to col- 
V. lect the amount due for the turnpike lols, except such lots as 

^owSchkHc' ^^^^ 11^ controversy. At the time this resolution was passed. 
TAUT. the plaintiff was a member of the corporation, and continued 
to be a member for 12 months thereafter. The land in pos 
session* of Sckermerhom, referred to in the minutes of the cor- 
poration, covered two acres, one rood, and eight perches, of 
lots Nos. 11, 12, and 13, three of the lots purchased by the 
plaintiff. It was proved that part of lots Nos. 11, 12, and 13. 
had been the property of Schermerhom, and his father, foi 
more than 27 years, and had been continually in their posses- 
sion. J. F. Schermerhorn came to the possession about seven 
[ * 438 ] years .ago, bv descent from *his father, and about five years 
ago, enclosed it with a ditch ; and held adversely to the de* 
fendants. 

The whole amount of the purchase money paid by the plain- 
tiff, with interest to the 20th of October, 1814, was 2,490 dol- 
lars and 34 cents; and the amount paid on lots 11, 12, and 
13, in possession of Schermerham, with interest to the 20th of 
OctobtTy 1814, was 834 dollars and 65 cents. 

The auctioneer who sold the lots testified, that the treasurer 
of the defendants was present, and stated the terms of sale, but 
nothing was said as to the nature or form of the deed to be 
given ; and that he never heard that Schermerhorn, or any othi^r 
persoii., had the possession, or laid claim to any of the lots. 
Another witness testified, that the adverse possession of Scker- 
merhom was a matter oif public notoriety at the time of the 
sale. 

The judge was of opinion, that the plaintiff was entitled to 
recover the sum of 834 dollars and 65 cents only. The jury 
found a verdict for the plaintiff for the whole sum of 2,490 dol- 
lars and 34 cents, subject to the opinion of the Court, on a case 
containing the facts above stated ; and if the Court should be 
of opinion, that the plaintiff had no right to rescind the con- 
tract as to the whole of the lots, but only as to the three in 
controversy with Schermerhorn, then the verdict was to be re- 
duced to 834 dollars and 68 cents ; or if the Court should be 
of*opinion, that the sale as to any of the lots ought not to be 
rescinded, then a judgment of nonsuit was to be entered. 

Hudson, for the plaintiff. Every sale of real estate, at auc- 
tion, is a sale of the title, or the legal estate, in fee, clear of 
all encumbrances ; unless the terms of sale, or agreement of the 
t Surdfn*i parties, be diHerent.f A covenant to execute a good and sufli- 
^^o/^«^- cient deed of land, means, that the party is to give a good and 
296'/ ' ' valid conveyance of the title4 If the vendor sells a doubtful 

t CltUt V. 
Robinaofit 2 Jokna. Rep. 595. 613. Cole and Frost v. Raymcndf 2 Caines, 195. Judson v. Wiast, U Johu. 
Rep. 538. Jonea v. OardneTf 10 Mm. Rqf. S69. 
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title ; if there are no persons to covenant ; if title deeds cannot new-york, 
be produced ; or if there are encumbrances, or the purchaser .^^Jjl^^^^i^ 
is to take the title at his own risk ; all these are circumstances van Eps 
which must be inserted in the terms of sale, and made known v. 

to the vendee, otherwise the general principle is to govern, orScuittEc^ 
and the vendee may disaffirm the contract, and recover back tady. 
the deposit money. Van Ness^ J., in Judwn v. Wass, says, 
" In every sale, like the present, there is a condition that the 
^purchaser shall not be bound to part with his money, unless [*4d9] 
the seller is able to give him a title according to the terms 
of the sale." 

If the vendor is not ready with his title deeds at the day fixed, 
no action lies against the purchaser for the non-performance of 

his agreement.! t ^^pp ^' 

The purchaser must take care that he has a good title, or an colT^W ^ 
express warranty^ which would be a useless caution, if the ^^^^' ^ 
vendor was not bound to show his title, or execute a deed with ^x j g^^^ 
the necessary covenants. 

Here was a sale at public auction, without any previous 
agreement between the parties, and the terms of sale were, that 
a deed was to be executed when the money was paid« The 
fair construction of the terms of sale is, that the title was to be 
sold without limitation ; and the plaintiff, having paid his 
money, and demanded a conveyance that would protect him, and 
no title being shown or tendered, he may rescind the contract. 
He was entitled to the regular chain of covenants, of seisin in 
fee, and power to convey ; for quiet enjoyment, &c. ; unless 
these covenants are expressly dispensed with in the terms of 

Sale.^ $ Sugden't 

A deed means a good and sufficient deed^ or one containing orsj s^-^300. 
the usual or reasonable covenants. || It is only where purchases I Com. Dig 
are made with the express understanding that the title is to be ^ ^^'^ 
at the risk of the vendee, that these covenants are dispensed 

After the vendee has' accepted the deed, there is an end of jsvoW y,'*R^ 
the agreement, and he has nothing to look to, but his deed.ff "^,*c«»«»i 
He has time, therefore, to look to the deed, and before he has ^ ^q j^^f^^ 
accepted it, the maxim of caveat emptor does not apply .^ Rep, S97. 

The plaintiff, in this case, asked no more than what every ^ jbm^ 
purchaser is, by law, entitled to. If there are doubts as to the PtOL IGS,, 163. 
title of the vendor, neither a Court of law nor equity will 
compel the vendee to a performance. Here there were reason- 
able doubts, as the defendants, when called upon, would 
neither show their title deeds, nor give a deed with the usual 
and reasonable covenants. The act relative to sheriffs' sales^^ L^h^ ^' 4 
shows the sense of the legislature on this subject, by protecting ch. 60. 1. 11. (<4 
purchasers, and providing that their money should be restored 
to them, in case there should be a failure of title, or en- 
cumbrances. 

(a) %ILB, 375. 

Vol. XII. 48 377 
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NEW-TORK, ^Besides, here was such a want of disclosure of circumstances 

y^^^^^^}^ which ought to have been disclosed at the time, that the. pur- 

VahEpi chaser ought to be allowed to rescind the contract;! niore 

V. especially, as a corporation cannot be liable to an action for 

"iVs^T^zl' deceit or fraud. 

TADT. Again, all the lots sold were so connected, that it must be 

1 6 Am-. 2639. considered as an entire sale. All the payments were made 
together, as one entire contract, and the deed tendered by the 
defendants was for the whole of the lots sold. There being 
an adverse possession of some of the lots, so that the defend- 
ants could not give a good title for them, the case comes within 
i^m*' ^^ ^®* ^^ Poole V. ShergoldyX in which Lord Kenyon, when sitting 
for the lord chancellor, said, that if a purchase was made 
of a mansion-house in one lot, and of farms, &c. in other lots, 
and no title could be made by the vendor to the lot con- 
taining the mansion-house, the purchaser might rescind the 
whole contract. 

That the plaintiff has a right to recover back the money 
paid for the three lots held adversely at the time of the sale, 
there can be no doubt. It has been repeatedly decided in 
this Court, that a party cannot convey lands held adversely, 
without being guilty of maintenance; and if he does, his 
* f T"^^ deed is void.<^ 

Johu^Rep, 489. 

iSii^ JoSr •'• ^' ^' ^^^^9 contra. The vendor of real property is 
iUp!sB, Jack' not bound to return the purchase money, unless there is fraud 
iTy^M^Rn ^^ ^^^ **^'®' ^^ * warranty ;|| and where the action is either to 
97. recover back a deposit, or for damages, it is essential to prove 

II StA^der^t that the vendor knew of the defect. There was no pretence of 
oin'i K^tTi^ ^^y ^^l^fid^^ in this case, or a fraudulent concealment. It is 
199". ' true, that there are a class of cases where an action lies to 

recover back money, on the ground of a failure of considera- 
tion ; but the action does not lie, if the money has been paid 
under a full knowledge of the circumstances ; or where there is 
^2£;arf.269. no fraud. IT 
m^'{^E^"N, ^" Nixon v. Hyserottyff this Court said that a conveyance 
p/cas.m, ' would be good and perfect, though it contained no personal 

tt 6 Joknt, covenants or warranty. 

^'' In Poole V. Shergold, Lord Kent/on decided, that, where an 

estate is sold at auction in lots, and the vendor has hot a title 

to all the lots sold, the purchaser will be compelled to take the 

lots to which the title can be made, if they are not implicated 

[ * 441 ] *with the rest ; and he is entitled to compensation only 

pro tanto, 
*^6^*«/jtm. In Drewv, Hanson^Xt an injunction was obtained, restraining 
iVeseyjun^*. the defendant from proceeding, at law, to recover back his 
3 Ans'tr. 667. deposit, which was continued by Lord Eldon, though it ap- 
peared that the principal subject of the purchase were the corn 
and hay tithes of the parish, inserted in the particulars of the 
sale, and half the hay tithes belonging, in fact, to the vicar, and 
379 
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the other half being commuted for a customary payment. His new-yo-vj 
lordship, in that case, said, that, in enforcing a specific per- ^^^' ^^^*' 
formance, on the principle of a compensation for the variance y^^, £^^ 
from the description, the Court had gone so far as to defeat *■' 

the very object of the purchaser ; and he states several cases or SciTenti 
of apparent hardship; as, where there was a contract for the tadv. 
•^ale of a house and wharf, and the object of the purchaser was 
to carry on business at the wharf, yet the Court of Chancery 
considered it a specific performance of the contract, by giving 
lim the house, without the wharf. So, in Shirley v. Davisy 
where the subject of the contract was a house on the north 
side of the Thames, supposed to be in the county of Essex^ but 
which, in fact, was in the county of Kentf and the purchaser 
was told he woul^l be made a churchwarden of Greenwichy 
and his object was to- be a freeholder of Essex, he was com- 
pelled to take the house. So, in Lord Stanhope^s case, where 
the object was to get an estate tithe free, Liord TTiurlow com- 
pelled him to take the estate subject to tiUies. (a) 

In Johnson y. Johnsony-f the house was valued, and paid for, t' Bm. and 
at 300 pounds, and the land at 700 pounds ; and the purchaser, ^' ^^ 
being evicted from the house, for a defect of title, brought his 
action to recover back the 300 pounds, but refused to give up 
*the land, and the Court of C. P. held, that he was entitled [ * 442 J 
to recover. 

T. Sedguncky in reply, insisted, that this was an entire con- 
tract, and that a Court of law could not enter into those par- 
ticular circumstances, which might induce a Court of equity to 
compel a performance of part only of the contract. The de- 
cision of Lord Kenyony in Chambers v. Griffiths^ was decisive %i En,N.P 
on this point. ^"^^ ^^• 

It does not follow, that, because nothing was said about any 
covenants in the deed, the tender of a mere quit-claim deed, 
without any covenants, was sufficient. Though some of the 
old cases are contradictory on this subject,^ yet the general n\S*^ F^i 
rule is, that the deed must contain reasonable covenants, or an gtd, 467. 

(a) Mr. Sugden (Law of Vendors, 188.) remarks, Uiat Liord Eldon, in Dreu) ▼. 
Htttson, did not take notice of the cases of Chamiera ▼. Qr\ffitks^ (1 Etp. Cos. 
\A\).) and Boytr y. Blackwdl, (3 Anstr. 657.) but that Ae had learned, that Lord 
Eldon had since mentioned, from the bench, that he had met with the case of 
Chambera ▼. QrtffUhSf and desired it to be understood, that he was not of the 
•ame opinion with IfOrd Kenyan. The case of Chamoera ▼. Ctr^Uha was that 
of several houses put up and sold in separate lots, three of which were pur- 
chased by the plaintiff; but the vendor being unable to give a title to more than 
one of them, Jbord Kenyan held, that it must be taken to be an entire contract, 
and if the vendor fails in making out a tiUe to any one of the lots, the purchaser 
might rescind the whole contract. C. B. McDonald seems to have been of the 
smrae opinion in Buyer v. Blaekteell ; and Lord Alvanley, in Johnson v. Joknaon^ 
(3 Boa. 8f PuU. 162.) was of opinion, that, though a Court of equity might in- 
quire into aU the circumstances, and ascertain how far one part of the bargain 
was a material ground for the other, and award a compensation according to the 
real state of the transaction, yet that, in a Court of law, it must be deemed an 
f ntire contract 
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ifEW-TORK, effectual assurance. A Court of equity will not compel a spe- 

Oct. 1815. ^jfl^ performance, unless the title of the vendor be free from ail 

^^^^^^""^^ suspicion. The purchaser is not bound to accept a doubtful 

V. title.f The defendants being out of possession of part of the 

^s'c'^Hmc" '^^ ^'^> ^^ sufficient to raise doubts as to their title. The 

TiDT. defendants, at the trial, ought to have shown that they had a 

t g^vdat'MUw good title to the whole* 

f Ve$ev, si, t 

P. Wm». 198. Yatks, J., delivered the opinion of the Court In the cer- 
PtJ^'coM, tificate or contract executed by the treasurer of the corpora- 
131. per Ld. tion, and countersigned by the purchaser, the lot sold is men- 
'**^^*^ tioned, and that upon the purchaser's making the payments, 

particularly stated, a deed mil be executed for it by the defend- 
ants to the purchaser ; and, in this instance^ io the plaintiff, his 
heirs and assigns, forever. This, certainly, according to the 
terms used, does not create an oUigation on the part of the 
corporation to execute a deed containing the covenants in- 
sisted on by the plaintiff. The deed stated in the case, and 
offered to be executed by the mayor, was a sufficient com- 
pliance with the terms of the contract, to exonerate the defend- 
ants ; and unless other circumstances are disclosed by the 
evidence, to justify the plaintiff in his demand to have the cov- 
enant required by him inserted, he is still held by the contract, 
and obliged to accept of the conveyance offered to him. By 
covenanting to execute a deed, no greater duty or obligation 
can be intended than to execute a conveyance or assurance of 
the property, which may be good and fierfeet, without warranty, 
[ * 443 ] or personal *icovenants. Its meaning, m the contract before 
us, is clear and decisive, and will not, even by implication, 
admit of a more extended construction or definition. 

In the case of Frost and others v. Raymond, (2 Caines^s Bep. 
191.) it is stated, in the opinion of the Court, to be a settled 
position, that an estate in fee may be created by the usual and 
solemn forms of conveyance, without warranty, express or im- 
plied ; and that a conveyance in fee does not, ipso facto, imply 
a warranty ; that if it did, our books would be inconsistent and 
unintelligible on the subject. The case of Nixon v. Hyscroii 
(5 Johns. Rtp. 58.) supports the same principle, and shows, 
that a general power to execute a deed does not authorize the 
giving it with the usual covenants of warranty, &c. It is evi- 
dent, then, that where it is contracted to execute a deed, as in 
this case, to the plaintiff, his heirs and assigns, forever, no 
covenant of any description can be intended, either by impli- 
cation or otherwise ; nor will the circumstance of the sale being 
at auction, vary the result. It must entirely depend on the 
contract made at the time, which, in this case, is conclusive 
against the insertion of the covenant required by the plaintifTi 
as appears from the conditions or terms of sale previously 
made known by the treasurer, and the subsequent memoran 
dum or certificate under tho signature of the parties. 
0>^0 
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Walker 

V. 
SWARTWOUI 



. It cannot be pretended that this was one entire contract for new-york, 
all the lots. They were put up at auction separately, and a ^^ ^*'^- 
certificate given for each lot, which was countersigned by the 
purchaser, so that the corporation were obliged, if required, 
to give separate deeds. The offer, by the mayor, to give one 
deed or quit-claim for all the lots purchased by the plaintiff, 
will not give such a character to the transaction as to make it 
an entire contract, and thus authorize a relinquishment, on the 
part of the plaintiif, of the purchase of the whole thirty-three 
lots, because a part of them might have been held adversely at 
the time of sale. The fact that each lot was separately con- 
tracted for, appears so conclusively from the evidence in the 
case, as, in my view, to put the right of rescinding, on the 
ground that the purchase of all those lots was one entire con- 
tract, wholly out of the question ; and, therefore, the existence 
of an. adverse possession of a part of the lots could not affect 
the contracts for the residue. 

*From the facts disclosed by the case, it does appear that 
lots No8. II, \% and 13, were held adversely to the title of the 
defendants, at the time the plaintiff contracted to purchase 
them, and continued so until the payments for them were 
made, which would, of course, have rendered a deed for those 
lots (if it had been executed) wholly inoperative. The plain- 
tiff ought, consequently, to recover back the amount of the 
consideration money paid for them. The verdict must, there- 
fore, be reduced to 834 dollars and 65 cents, according to 
the stipulations in the case, for which the plaintiff must have 
judgment. 

Judgment for the plaintiff, accordingly. 
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Walker against Swartwout. 

THIS was an action of assumpsit, for work and labor, 
tried before Mr. Justice Spencer, at the Jefferson circuit, in 
June last. 

The defendant was quarter-master general of the army of 
the United States, which arrived at French Mills, in the county 
of Franklin, about the 20th of November, 1813. The de- 
fendant directed certain boatmen, who were with the army, 
and the plaintiff among the rest, to go to work, for the use of 
the army, and that they should be each allowed two dollars 
per day, and one ration ; that the plaintiff accordingly worked 



Apublieagen^ 
in his knows 
official eapaci* 
ty, employiii^ a 
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(a) Vid. Gill ▼. Brown, wapn, 385, and the cases ciied in note (a) 
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NEW-YORK, in making tents, &.c. for the hospital department, and laying 
^^^2;J2i^ up the iK^ats and rigging. After working about six weeks, 
WALxxm tl^e defendant being about leaving French Mills, the plaintiff 
V. applied to him for a certificate, as evidence of the contract, 

and of the time he had worked ; and the defendant replied, 
^'My word is sufficient;" and told the plaintiff to go to work, 
and he would pay him when his work was done. The plain- 
tiff continued to work until the 20th of February^ 1814, when 
he was discharged without having received any pay. The 
plaintiff, not knowing where to find the defendant, who had 
left the place, applied to the deputy quarter-master general, at 
Sackett's Harbor , and informed him what he had done, who 
paid the plaintiff 20 dollars. 
[ * 445 ] *The plaintiff, while at his work, drew his rations daily, with 

the other boatmen and soldiers, and the defendant had paid 
them their wages up to the 20th of November, 1814. • 

Brown, the deputy quarter-master general, testified that the 
plaintiff applied to him, at SacketVs Harbor, and informed him 
that he had worked for the defendant, but produced no certifi- 
cate ; and having been previously acquainted with the plain- 
tiff, paid him the 20 dollars, and took his receipt as deputy 
quarter-master general ; that he first employed the plaintiff, 
and others, in the autumn of 1813, to go down the St. Lawrence 
with the army, and gave them their certificates of contract, on 
account of the public. This contract with the plaintiff expired 
about the time the army arrived at the French Mills. 

A verdict was found for the plaintiff, for the sum of 136 dol- 
lars, subject to the opinion of the Court, on a case containing 
the above facts. 

Benedict, for the plaintiff. The question is, whether the 
defendant, on this contract, is personally liable. There may 
be some apparent contradiction among the authorities, on this 
subject. The general rule, however, to be deduced from them, 
clearly is, that a public agent, contracting as such, is not per- 
sonally liable. But whether he contracted as such agent, or not, 
is matter of fact for a jury to decide ; the intention of the par- 
ties, at the time, is to govern. The plaintiff was to work by the 
day. It could not be the intention of the defendant, that the 
plaintiff, after working a day, should apply to the government 
for his two dollars. But here is, in fact, an express promise by 
the defendant himself, that he would pay the plaintiff, 
t 3 Cainet, Jn Sheffield V. Watsoin,^ Livingston, J., says, it is not enough 
that the plaintiff knew the defendant to be a navy agent, and 
that the frigate, whose model he was making, was to be a public 
ship of war. JSefore we send him to government for redress, 
it should appear, as well that Watson contracted in his official 
character, and on account of the United States, as that Shef- 
field gave credit, and intended to look to government for com 
pensation. 
382 
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Storrsj contra. The Court must look back to the time when NEW-york, 
the plaintJiF first left Sacketi^s Barbor, when, according to the ^.^^^^^^^i^^ 
testimony of Browtiy he was employed expressly on account walker 
of the government, and he most clearly considered himself as v. 

coutinaing *in the same employment after the army reached r • 445 1 
the French Mills. He contracted with the defendant as quar- ^ 
ter-master to the army, not as a private individual. The 
promise made, afterwards, by the defendant, to pay for the 
work, was without consideration, and could not bind him 
personally, (a) 

Thompson, Ch. J. The only question in this case is, whether 
the defendant is personally responsible to the plaintiflf for the 
work, labor, and services performed by him. That the defend- 
ant was a public officer, and that the benefit of the plaintiff's 
bbor was for the public, are questions not in dispute. If the 
case of Sheffield and Watson (3 Cainesy 72.) is to be sup- 
ported, there can be no doubt of the defendant's liability. And 
independent of that case, it appears to me, he is responsible, 
upon well-settled principles, applicable to this class of cases. 
It is not to be denied that an agent may make himself person- 
ally responsible. And, as was said by this Court, in the case 
of Gill V. Brotvny-f decided at the present term, (and which is \Anu,p,S6^ 
a principle recognized in all the cases on this subject,) it is a 
question of intention in the contracting parties, and this inten- 
tion must be collected fi'om the circumstances of the case. In 
my judgment, the circumstances showing a personal liability in 
the defendant, in this case, are as strong, if not stronger, than 
in the case last referred to. Here is not only an absolute and 
unqualified promise to pay, but a refusal to furnish the plaintiff 
with the usual and necessary voucher, to enable him to pro- 
cure compensation from the government. The case states, that 
the plaintiff went to work by the direction of the defendant, 
and, after some time, hearing that the defendant was about 
leaving the place, the plaintiff applied to him for a writing, or 
certificate, as evidence of the contract, and of the time he had 
worked. The reply made by the defendant was, " My word is 
suMcient; go to your worJc^ and J win pay you when it is done.*^ 
The defendant was too well acquainted with his business, to 
suppose his bare word was sufficient to enable the plaintiff to 
obtain his pay from the government. He well knew that some 
voucher firom him was necessary for this purpose, if the plain- 
tiff was to be turned over to the government. When he, 
therefore, told the plaintiff his *word was sufficient, and at the [ * 447 | 
same time accompanied it with a promise to pay, it appears to 
me to admit of no other reasonable interpretation, than a per- 
sonal engagement to pay. Had this not been the inten- 
tion of the defendant, his reply to the plaintiff's request would 

(a) See CHU ▼. Brawn, ante, p. 385, and the eases there cited. 
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NEW-YORK, not have been^ I will pay you when your work is done, but, I 

^^JJ^I;J^J^ will then give you a certificate. The promise was to pay when 

Walkxe ^^^ work was done ; and if the plaintiflf was to look to the govern- 

V. ment for pay, how could the defendant know when payment 

It is the duty of an agent, and the usual course of business, 
not only to disclose the character in which he acts, but also to 
furnish those with whom he deals with all requisite vouchers, to 
enable them to have recourse to the principal ; and when this 
is refused, the reasonable intendment, and, I apprehend, the 
legal effect, is, that the agent is personally liable. When one 
acts as the agent, or attorney, of another, he ought to do it in 
the name of him who gives the authority, and cannot do it in 
his own name. (9 Coke, 76.) Where services are performed 
for a known public a^nt, without any express contract, and the 
party relies upon an implied obligation to pay, perhaps the law 
would also imply that the service was performed for the agent 
in that character. But where the agent makes an eocpress con- 
tract, or promise, in his own name, and not in the name or on 
behalf of his principal, the agent ought to be held personally 
responsible. This necessarily grows out of the principle, that 
an agent or attorney must contract in the name of bis princi- 
pal. This appears to me to be a sound and reasonable distinc- 
tion, and best calculated to prevent parties from being misled 
or deceived. In the case of Brovm v. Auitisiy (1 Mass. Rep. 
208.) it is admitted by the counsel on both sides, that if an 
agent make an express promise to pay, he is personally respon- 
sible ; and this seems to be taken for granted by the Court. 
Sedgufick, Justice, says, there is no doubt but an agent, 
h^ an express undertaking, in his private capacity, makes him- 
self personally liable, when there is an express undertaking, 
it must, I presume, always be understood to be by the party in 
his private capacity, unless otherwise expressed. No part of 
the plaintiff's conduct would justify a conclusion, that he did 
not look to the defendant for pay, or consider him liable. When 
application was made, by the plaintiff, to Brawny the deputy 
quarter-master, he informed him he had been at work ior Gen- 
[ * 448 ] , eral Swartwout^ and had nothing to show for his work, *and did 
not know to whom, or where, to look for his pay. Well might 
he say, he did not know where to look for pay, for the defend- 
ant had left that part of the country, as appears by the case, or 
is necessarily to be inferred, and had refused to give him any 
voucher for his services. The defendant had not pursued the 
usual course of the public agents, who meant to turn tlie work- 
men over to the public, for payment ; as would appear, not 
only from the known and general practice, but from the con- 
duct of BrowTiy who had employed this very plaintiff, and gave 
him a certificate of the contract, on account of the public. The 
plaintiff had good reason to conclude that the defendant con- 
sidered himself bound to pay him for his work, when he not 
384 
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only refused to give him any certificate, that he might look to liEW-TORK, 
the government, but expressly promised to pay him. And I .^ ^^^! ^ 
think be was fully warranted in such conclusion, upon the walkxb 
soundest principles of law and justice. I am, accordingly, of v 

opinion, that judgment ought to be for the plaintiff. waetwoot. 

Spencer, J. It was supposed, on the argument of this cause, 
that the case of Sheffield v. tVatson, (3 Caines^s Rev. 69.) over- 
ruled the decision of the Supreme Court of the United States^ 
in the case of Hodgson v. Dexter ^ (1 Cranchy 345.) and 
Macbeath v. HaUimany (1 T, R, 172.) and several other 
cases in the English Courts ; but, on as critical an exam- 
ination as I have been able to give of the subject, I can- 
not assent to that proposition. Judge LivingstWy who deliv- 
ered the opinion of the Court, expressly states, that it was not 
mtended to shake any of the English authorities on the point ; 
and he states that the Court, in Hodgson v. Dexter, regarded 
the contract as made entirely with a view to government ; and 
that when that appeared, it would be unjust to charge the 
officer. 

Whether the Court, in Sheffield v. Watson, made a correct 
application of the principles recognized and established in these 
two cases, to the facts before them, may, I think, admit of some 
doubt ; but certainly, we did not intend to overrule them. We 
\iave all of us had occasion to remark, that, though we concur 
n the point decided, unless our dissent be stated, yet we are 
lot committed by the illustrations of the judge who happens to 
give the opinion. I make this remark here, because, I confess, 
the train of the judge's reasoning, in Shield v. Watson, does 
not appear to me perfectly reconcilable with the declaration, 
*which, I am fully convinced, is correct, that we did not intend [ * ^^ 1 
to shake any of the English authorities. 

I shall forbear stating the particular circumstances in Sheffield 
V. fVatson, which may distinguish that case from the two lead- 
ing ones already cited. It appears to me, that the opinion of 
Ashhurst, J., in Macbeath v. Haldiman, is entitled to the most 
unreserved respect, for its clearness and perspicuity. He ob- 
serves : '^ A person acting in the capacity of an agent may, un- 
' doubtedly, contract in such a manner as to make himself per- 
sonally liable ; and that (he says) brings ii to the true question, 
namely, whether, from any thing that passed between the par- 
ties at the time, it was underst^Ml^ by them, that the plaintiflT 
was to rely upon the personal security of the defendant." He 
proceeds to state the facts, and then adds, 'Mhat there is noth- 
ing in this transaction to fix the defendant, or to show that the 
plaintiff looked to him as his debtor at the time the credit was 
given." BuUery J., in the same case, uses these strong expres* 
sions : ^' And in any case where a man acts as agent . for the 
public, and treats in that capacity, there is no pretence that he 
10 personally liable." In ascertaining the intention of the par- 

VoL. 7 I. 49 Mf 



449 CASES IN THE SUPREME COURT 

NEW-YORK, ties, the Court regarded the existing facts when the goods were 

9^^^^^^}^^ furnished, and the subsequent conduct of the parties. 

Walkxr ^^^ chief justice, in delivering the unanimous opinion of the 

V. Court, in Hodgson v. Dexter^ observes : ^^ It is too clear to be 

SwABTwouT. controverted, that where a public agent acts in the line of his 

duty, and by legal authority, his contracts, made on account of 

tbe government, are public, and not personal. " 

After stating the facts, which went to show that the house 
. was taken on account of the pubUc, in pursuance of authority, 
and that the contract was made by the head of a department, 
for his use as an officer of government, he then adds : '' Under 
these circumstances, the intent of the officer to bind himself 
personally must be very apparent indeed to induce such a con- 
struction of the contract." 

It has been argued, in this case, that the defendant promised 
to pay the plaintiff for his work when it was done. The same 
argument was urged in Hodgson v. Dexter^ and the fact, in 
that case, was, that Mr. Dexter covenanted, under his seal, to 
keep the premises in good repair, inevitable casualties, d:c. ex- 
cepted, and to yield up the same at the end of the term, the 
['•450] same so *well and sufficiently kept in repair; but the Court, 
holding it to be a contract entirely on behalf of government, 
considered the obligation to be on the government only, and 
not a personal undertaking. 

The facts in this case show very clearly, that it never was in 
the contemplation of either party, originally, nor until some 
time after the labor was done, that the defendant should be 
personally responsible. The plaintiff was employed, on the 
public account, to proceed down the St. Lawrence^ as a boat- 
man, with the army, and received a certificate of his being thus 
employed. On his arrival at the French Milhy with the army, 
the defendant, who was known to the plaintiff to be quarter- 
master general, and acted as such, directed the plaintiff to go 
to work with the rest of the hands, for the army, and that they 
should each be allowed two dollars a day. The plaintiff, after 
working about six weeks, learning that the defendant was about 
leaving the place, applied to him for a writing, or certificate, as 
evidence of the contract, and the time he had worked. The 
plaintiff drew his rations from the public store-house, and, after 
leaving the French Mills, applied to Major Brown^ an assistant 
quarter-master general, stating that he had been to work for 
General Swartwout, but had nothing to show for his work, and 
did not know to whom, or when, to look for his pay ; upon 
which Major Brovm advanced him 20 dollars, as assistant quar- 
ter-master general. 

These facts abundantly show, that the defendant's contract 
with the plaintiff was as a public agent, and that the plaintiff 
did not work, nor contract to work, with a view to the defend- 
ant's personal responsibility. 

I entirely agree with Chief Justice Marshall^ that, to hold a 
99Q 
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public agqnt, acting in the line of his duty, liable for contracts new-york, 
made on account of government, would be productive of the ^ '^ ' 3! fl 
most injurious consequences to the public, as well as to individ- 
uals ; and that no prudent man would consent to become a 
public agent, if he should be made personally responsible on the Camp. 
public account 

This is not the case of an insulated boatman. The same 
principles which will render the defendant liable in this case, 
will, for aught I perceive, make him liable to all the boatmen 
who descended the St, Lawrence with the army ; for it seems 
the defendant *8et them all at work, at two dollars a day ; and [ * 451 ] 
hence the greater improbability that he meant to subject him- 
self. I am, therefore, of opinion, that the defendant is entitled 
to judgment. 

Van Ness, J., Yates, J., and Platt, J., were of the same 
opinion. 

Judgment for the defendant. 



DovfTDLE against Camp. 

IN ERROR, on certiorari to a justice's Court ^^nSic' 

The plaintiff in error brought an action, for goods sold and ^^be mJo of 
delivered, in the Court below, against the defendant in error. Jj^',*** ^' 
The defendant pleaded the general issue, and gave notice of pan of the coo- 
set-off. It appeared, on the trial, that, in the fall of 1810, the Jj^f'^^'uJiS 
plaintiff agreed to purchase of the defendant two acres of land, beinrnodofauk 
at 45 dollars per acre; arid, towards payment, to let the de- ^ ?Sdaf 
fendant have a cow, valued at 16 dollars, l^he contract was by maintam an ae- 
parol. The defendant, a short time after the bargain, had the u'b^.J^'''^ 
land surveyed, and offered to give the plaintiff a deed of it, on 
receiving a mortgage to secure the payment ; but the plaintiff 
declined receiving the deed, until he had completed the pay- 
ment. It ako appeared, from the plaintiff's confessions, that 
the defendant had extended the time of payment, and that, if 
not made within the extended time, which was long since 
past, the cow should be forfeited. The justice nonsuited the 
plrintiff. 

JV. Williams, for the plaintiff in error. He cited Crawford 
v. Morrell, (8 Johns. Rep. 256.) and Tappenden v. Randally (2 
Bos. fy Pull 467.) 

U)V'id, KeUJaimv. Eoeritan, 19 ^ohm. Sip, ZBQ, FuiUr y. H»Mard, 6 Cotom, IX 

88T 
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KEW-YORK, Skom^ eontra. 

Oet. 1815. 

jAoxfloir *Per Curiam. The cow, for which this action was brought, 

V. was delivered by the plaintiff to the defendant, in part payment 

r*452\ ^^^ piece of land, the contract for the purchase of which was 
*- -'by parol. The defendant, it appears, has always been willing, 

and has offered to give a conveyance of the land, pursuant to 
his contract, but the plaintiff declined receiving it, and now 
brings his action to recover back what he has paid upon his 
contract. The action cannot certainly be sustained, under the 
circumstances disclosed by the return ; for the cow had become 
forfeited^ according to the plaintiff's own confession. But the 
Action would not be sustainable, independent of this. The 
contract was not illegal at its inception, although not binding 
upon the parties ; but payment of part of the purchase money 
was such part performance as to become binding on the de- 
fendant, and a Court of equity would compel a conveyance. 
The judgment must, therefore, be affirmed. 

Judgment affirmed. 



Jackson, ex dem. Bristol and others, against Elston. 

EipUcit evi- THIS wasau action of ejectment for lot No. 33, in the town- 
^a*prk>r**u«* ^hip of Cato, formerly Brutus, tried at the Cayuga circuit, in 
regUtereddeed, June last, before Mr. Justice Van Ness, when a verdict was 
^"order £^S taken for the plaintiff^ subject to the opinion of the Court on 
itroy the effect the following case : Letters patent for the lot in question were 
^irister^cCMd. issued to Enos Haffgerty, a soldier in the line of this state, 
Wbcre a per- dated the 19th of Fehru4try, 1791. The marriage and death 
SSe ^tesHm of Hoggerty were proved, and that Julia Ann WilKams was 
oj " »««PF»"J his only surviving child by that marriage. The plaintiff also 

of land, witboat ^ • -j j j / l ir ? ^i. i * • 

color of tide, gave m evidence a deed for one half of the lot m question, to 
and afterward* Charles B. Bristol, one of the lessors, from Alexander Williams, 
S^ranother, and the said Julia Ann, his wife, dated the 5th of March, 1809, 
*" h*' adverie ^^^ recorded in the office of the clerk of Cayuga county, the 
poMession at 97 th o{ August, 1811 *, also a deed from the said Williams nnd 

^" t *rom the ^'® ^''®' ^^^ ^"® equhl half of the said lot, to Daniel M. Bristol^ 
Sm proprietor. ^Vlatcd the 4th of March, 1811, and recorded in the same 

["♦ -Ro ^®^® ^^^ ^^'^ ^^ August, 1811. 

[ Ado J »pj^g defendant gave in evidence a deed from JuJia Ann 

Haggerty to Jehid Day, dated the 27th of August, 1795, for 

one half of the said lot ; and also another deed between the 

(a) Vid. l\itae V. Jackson, 6 WendelPs Rep. 213. Jackson v. £fmtt&« 13 Joftm. R,40S 
Jackatm v. H^Sni^Mf, S Cmom, 13. Jmekton v. Cm^, U. 140 

W8 
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mne parties, dated the 19th of December, 1796, for an equal NEW-york, 
naif of the same lot ; but neither of these deeds had been ^^^^g ^ 
recorded. He also produced a deed from Abraham Bell^ Jacxsoji 
dated the SKM of March] 1808, for the whole lot, and proved ^ ▼. 
that be was in possession of the premises in question, under 
that deed, at the date of the deeds from JuHa Ann tViUiawu 
and her husband, to the Brutoh, above mentioned. It ap** 
peared that, eight years ago, BeU purchased the possession of 
some person then on the lot, but without color of title, and 
that, at that time, about fifteen acres had been cleared and 
improved ; and that, at the time of the trial, about thirty acres 
bad been cleared. 

Biee^ for the pkintiff, contended, that there was no adverse 
possession in this case, and that the person of whom BtU pur« 
chased the mere possession, must be considered to have hdd 
it for the riffhtful owner, Williams. He cited Brandt v. Ogden^ 
(I Johns. Rep. 156.) Smith v. Burtis, (6 Johns. Rep. 197.) 
Jackson v. Sharp, (9 Johns. Rep. 164 — 166.) Doe v. Camp^ 
heU, (10 Johns. Rep. 475.) 

Kettog^i contra, contended, that the entry, though with mere 
color of^title, was sufficient to make out an adverse possession. 
In Jackson v. Sharp the defendant entered without color of 
title, for the benefit of the patentee. This case was, in this 
respect, like that of Jackson v. Wheeler^ (10 Johns. Rep, 
164.) If the defendant entered on the 15 acres, claiming title 
to the whole, the case of Jackson, ex dero. Putnam^ v. Botoen^ 
(1 Caines^s Rep. 358.) was in point, and decisive as to the ad- 
verse possession. 

Per Curiam. The title of the Bristols, two of the lessors of 
the plaintiff, cannot be affected by the two deeds previously 
executed to Jehiel Day, for the same premises, because neither 
of those deeds are Yecorded ;'and it does not appear that the 
Bristols purchased, with notice, or knowledge of those prior 
^deeds to Day ; and explicit proof of such notice, or knowl- f*454] 
edge, is indispensable to supply the defect of a prior registry. 
Without such evidence, the deed first registered must prevail 
against a previous unregistered deed, or the statute, requiring 
the registry of those deeds, would be nuffatory. But it ap- 
pears from the case, that on the 22d of March, 1808, the de- 
fendant had purchased from one Abraham BeU the whole of 
this lot, and that he was in possession of the premises in ques- 
tion, under that deed, at the dates of the two deeds to the 
Bristols. It is, therefore, evident, that the defendant entered 
and possessed under Belts deed to him. This was an original 
entry, under color of title, sufficient to make it a possession, 
and holding adverse to the title of fVilliams and his wife, 
and prevents the operation of the deeds given by them 
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NEW-YORK, to the BristoU; and having thus entered and improred a part 
Oct. 1815. ^f ^Y^Q j^j^ ^^j^j, ^ claim to the whole, under this deed, he must 

be deemed in adverse possession of the whole lot. 

If an adverse possession of part, with a claim of title to the 
whole lot, for twenty years, would bar the action of ejectment, 
and we have so decided in Jacknon^ ex dem. Putnam and others^ 
V Bowen, (1 Caines, 358«) then it will hardly be questioned, 
but that the existence of this possession will destroy the opera- 
tion of the deeds given to the BristoU at the time ; nor can 
the manner it was originally obtained by Brll, change the 
character of the possession ; because the defendant held under 
a deed in fee, and claimed the whole, in virtue of that deed. 
Whether the person who sold to him had purchased the naked 
possession, or not, cannot avail. The lot was held and possessed 
adversely, at the date of those deeds, and that is sufficient 
They must be deemed inoperative and void. 

Judgment for the defendant. 



[♦455] 



*Brovvn against Wilde. 



Where, in a IN ERROR, on Certiorari to a justice's Court. 
iv^^'s"* Court" '^^^ plaintiff in error brought an action of treipais on the 
tiiere is evt- casc, in the Court below, against the defendant in error, for 

1^ M ihS ^^^^9 ^^ ^^® s^® ^f * horse. The defendant pleaded not 
the question is guilty, and the cause was tried by a jury : there was consider- 
fuV^thi **u?'l ^^^^ evidence on both sides, as to the fraud, and the jury 
ment will not £ found a verdict for the defendant. In the course of the 
if *Te^verdirt ®^'^®"^» ^^ appeared that there had been *a former trial be- 
wereagaiqstthe twecu the Same parties, in relation to a pair of horses, of which 
dSici* ^^ *^'" *'*® horse in question was one. The justice, in answer to the 
A former trial allegation in the affidavit, that the evidence of the former 
cannoihepven ^^^1 ^gs objected to, as inadmissible under the general 

m evidence, un- . ^ j <.i_ * •<. j -^ j i i ^ -^•«# 

der the general issuc, returned, that it was admitted under the agreement of 
issue, unless by the parties. 

consent ; but if '^ 

the defendant 

m^tte? of^'d" ^^^ Curiam, The judgment must be affirmed. Whether 
fence, which there had been any fraud in the sale of the horse, was a proper 

to"ai?imrr*aild fl"®^^'^*^ ^^^ ^^^ i^^Yy ^^^ there having been evidence before 
It does not' ap- the jury that rendered the question, at least, doubtful, we do 

pear that injus- 
tice has been 
done, the judpnent will not, on that ground, be reversed, (a). 

[0) Vid. Coies v. Carter, 6 Cow. Rep. 691. Felter v. Whipple, 8 Johns. Rep. 369, and the cases there 
eilM in note (a). 
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act, in such cases, interfere, even where the verdict is against new-york, 
the weight of evidence. The evidence of the former trial was ^ ^^,^^ 
iiot admissible under the general issue, if there had been no 
agreement between the parties on the subject ; but the justice ' " vV 
was warranted from the agreement, which he states, to draw Troll. 
the inference that the objection was waived. At all events, 
the defendant did not rest upon the former trial as his sole de- 
fence ; but the merits of the question of fraud were entered 
into at huge, and we cannot say that injustice has been done. 

Judgment affirmed. 



^Foster against Trull. [*456] 

Woodford against the same. * 

THESE were actions of assault and battery, and fake tm- Process can- 

EisoTifMfit, tried at the Onondaga circuit, in June last, before ^ ^^^^b^ 
r. Justice Van Ness. the proccm iu 

It was proved that the defendant, Truil, who was a captain !|^uced*or*a 
in the army of the United States^ in consequence of his having swom co^ ; 
suffered, in an attempt to remove the plaintiffs and others out Jjf be*^ost"^it 
of a house in which they lodged, and where they were making must be ac- 
a noise and disturbance, ordered a sergeant, one Trueman Cur- **w^^°' !5! 
tis, with sixteen soldiers, armed with muskets and bayonets, to and B. iiave 
arrest the plaintiffs and others, and confine them in the military fm^MWMmt,^ 
guard-house. The order of the defendant was executed, and depradini^ •- 
the plaintiffs were confined in the guard-house, from 1 1 o'clock Sfr*an*agree^ 
at night, until the morning. mentto dueon- 

The defendant proved that actions of assart and battery^ tf^^^"ml^ 
and false imprisonment , had been brought in the Court of and an aetuai 
Common Pleas of the county of Onondaga, by each of the are a'j^^ae- 
above plaintiffs, against the defendant, and Trueman Curtis, in <^id and satis- 
which they had been arrested by the sheriff*, and the writs re- ^7^?' discoo- 
turned, " taken ; " copies of which writs were produced ; and tinaance of the 
the defendant also produced writs issued out of the same ^ed'byoiher 
Court, in favor of Trueman Curtis, against each of the plain- evidence be- 
tiffs, for an assault and battery, and false imprisonment, with dacUon of^tbe 
the sheriflT's return of ccpt corpus thereon endorsed ; and which nwn«tes of the 
suits were brought by Curtis for false imprisonment, under 
pretence of the other suits. Curtis testified that he acted 
as a principal, and gave orders, under Trull, in the arrest and 
imprisonment of the plaintiffs, for which the present suits 
were brought. 

(a) Yid. lUory v. PaUm,^ WendelTt R^. 406. 

891 
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lfEW*TORk, The defendant then oflfered to prove, by Cvriisj that he had 

Oct. 1815. (i^D gQ^j i^y (iiQ plaintiffs, severally, for the same false iinpris* 

FoiTBK ontiient, but no writs were produced. This evidence was 

V. objected to ; but admitted, subject to the opinion of the Court. 

Tbvll. Curtis testified, that he and Fatter, one of the plaintifii, came 

to a settlement of both of the above suits, and o[ the several 

suits of the plaintiffs against him. On which settiemeoty 

[*457 ] Foster paid * Curtis 40 dollars. A memorandum of the settle* 
ment, signed by Foster^ was produced, and was as follows : 
'' This is to certify, that the suits commenced by me and Solo^ 
mon Woodford^ against Trucman Curtis, (Marsh and Rice, at- 
torneys,) are discontinued and discharged, which I bind my- 
self, my heirs and representatives, never to prosecute for the 
same. Manlius, 27th of illay, 1813. S. ili. C. Foster.'' It 
was also proved, that Curtis directed his attorney to discon- 
tinue the suits in his favor, against the plaintiffs, and that they 
were stopped, and Curtis paid the costs of prosecution. This 
evidence was objected to, without the records of the Court 
being produced, but admitted, subject to the opinion of the 
Court. It was proved by Curtis and Foster, that since the 
settlement of the suits, Woodford, on being informed of it, said 
it was correct, and that he was glad of it, and approYed of 
what Foster bad done. The defendant also offered tp prove» 
that Mr. Rice issued writs in favor of Foster and Woodford, 
severally, against Curtis, and that he was arrested on them, 
which was objected to, unless the writs or records were pro- 
duced, or it was shown that they were lost ; but the testimony 
was admitted, subject to the opinion of the Court. 

Sill, for the plaintiffs, contended, 1. That the pendency of 

the suits against Curtis, and the discontinuance of the suits by 

f 6/niiu.^. him, ought to have been proved by the record, and not by parol.f 

Rep. 19. S- That the pretended settlement was no more than an ac- 

iMaiL AL cord, without a satisfaction, and, therefore, no bar.| 

m. B«c. AJb. 

TVmizVui. fVendell, contra, insisted, that there was evidence of a com- 
plete accord and satisfaction ; that a reasonable satisfaction was 
At H. BL suldicient, especially in the case of a tort.^ 

317. 1 Rcil. Ab, 

Si-sse."*^*** Yates, J., delivered the opinion of the Court. There can 
be no question, that parol proof, respecting the existence of 
process issued out of a Court, is inadmissible. The process 
itself must be produced, or a sworn copy ; and if the original 
is lost, it ought to be accounted for. It is somewhat extraor- 
dinary that this was not done on the trial of these causes. 
There are strong reasons to believe, that the writs which were 
issued in the various suits first commenced by those parties 
against each other, with the sheriff's return endorsed, were 
153 ] never filed in the clerk's ^office, after the written agreement in 
relation to those suits (as stated in the case) had been entered 
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into, but lemained in the hands of the respective plaintifis, who, new-yorx, 
probably, destroyed them. As nothing of this sort, however, ^^^liJSi^ 
appears from the testimony, no notice can be taken of the parol FotTsu 
proof respecting the process and commencement of the suit. v. 

The decision of the present causes must depend on the effect ^^^^ 
of the settlement made between the parties. 

The only question to be discussed is, whether this settlement, 
and the circumstances which immediately ensued, can be 
deemed evidence of accord and satisiactioi^ so as to bar the 
present actions. This, I am inclined to think, is the fair de- 
duction from the written agreement, and that part of the testi- 
mony connected with it, which the Court are authorized, on 
legal principles) to receive. 

The written agreement admits, that suits had been brought 
by Foiter and Woodford against Curtis^ which rendered the 
production of the process in those suits, to show that they were 
commenced, unnecessary; and it could not conclusively be 
made to appear that they were for the same cause of action 
with the suits now brought by them, in any other way than by 
parol proof. As far, therefore, as Curtis^s evidence went to 
show that fact, it ought to be received. He declares that he 
had been sued by the plaintiffs severally for the same false im 
prisonment which is the subject of controversy in the present 
suits ; and the acceptance of a similar agreement from Curtis 
by Foiter, shows the satisfaction to be rendered by Curiii. The 
agreement purports to be for suits commenced, and is not con- 
fined to the suit brought against them jointly. The accord ex- 
tended to the suits mentioned by Curtis in his evidence ; and, if 
so, it remains only to show, that satisfaction followed it ; for the 
law cfimnot be questioned, that accord, without satisfaction, is 
an insufficient, or bad defence. 

I do not think it was indispensably necessary to produce the 
record showing the discontinuance of Curtis* s suits, in making 
out a compliance with the respective agreements. Sufficient 
appears without it. Itis in evidence that the suits were stopped, 
according to Curtis^s directions to his attorney, and he paid 
the costs. From those circumstances we have reason to infer, 
that the writs were never filed in the clerk's office. All this 
taken together, is a sufficient discontinuance ; and must, ''^and [ ^ 459 J 
ought to be deemed such a compliance with the written agree- 
ments, interchanged between Foster and Curtis^ as to amount 
to a satis&etion; and, if so, then the furesent suits are at 
an end. 

The recognition by Woodford, of Foster^ as his agent, ap- 
pears to be explicit and satisfactory. He declared, after the 
settlement, that it was correct ; that he approved of what Foster 
had done in his behalf, and agreed to it. He, therefore, is 
bound by this agreement, which has been fully satisfied as to 
h'^n ; for the suit against him, in favor of Curtis, was also 
stepped, and the costs thereon paid. The written agreement. 

Vol. XIT 50 898 
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NEW-YORK, therefore, taken in connection with the other circumstances, i« 
^^^^I;"!^^ sufficient evidence of accord and satisfection to bar the present 

BaoRflov actions. The defendants are entitled to judgment in their 
and respective causes. 

*'"*^"''^^- Judgment for the defendants. 



Gardiner, assignee, &c.y against Bdrham and Olcott. 

An actioii on THIS was an action on a bail bond. The original suit was 

bi**b^r m ^^ ^^^ ^^""^ ^^ Common Pleas of Madison county. The prin- 
this Court, cipal resided in Montgomery county, and the bail in Madison; 
n2*fuu* wl^n '^"^ ^^^ present suit was against both. 

a Court of C. 

««^m«iy'and Edwards y for the defendants, moved to set aside the pro- 

tbe principal re- CecdingS. 
mdhd in Mont' 

f^mkadiMon. Brackei, contra, cited HasweUv, Bates and Lansing^\ and 
reiieve^^^ insisted that this cause came within the principle decided in 

tiie same terms that CasC. 
as the Court be* 
low. and costs 

as in the c. P. Per Curiam. Though the bail reside within the county, yet 
only are allow- ^^ ^^ ^^ reason to Set aside the proceedings. Relief will be 

1 9 Jofnu. granted on the same terms here as in the Court below, and costs 
Rep. 89. And of the Court of Commou Pleas only will be allowed. 

see Dacit v. '' t 

GiUet, 7 Jokru. 

tUp. 318. (a) Motion denied. 

(«) BuriHS ▼. IPCarl^, 19 Johm. Rep, 4M. 



[ *460 ] *Ij^ the Matter of Bronson and Mitchill. 

Affidavits for MUNRO moved for a rule to show cause why an attachment 
■" *!Jf^**T®'2 should not issue against Mitchill, for a publication in a gazette, 
in"hc civil suit, of which he was the editor, reflecting on Bronson, for bringing 

until the altarh- 

meni is granted; 

aAor which, the proceedings must be in the name of the people. But it seems that affidavits to support a 

fnoiion for an attachment against a printer of a newspaper, reflecting on the parties, or proceedings, in a 

cause pending in the Court, need not be entitled at all ; and if entitled erroneously, they cannot m read. 

VVbe'her they may l>e not entitled in (he civil suit pending? Quctre, 
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a certain suit, in which he was plaintiff, and which was pending NEW-YORR. 

in this Court. s^^il^^ 

The affidavits, on which the motion was founded, were enti- brorsor 
tied, '* In the matter o( Isaac Branson and Caldtpell Mitchill; " ami 

and Colden objected, that the affidavits, not being properly en- Mitchili.. 
tilled, in the suit pending here, ought not to be read. He 
cited Folger v. Hoosland, (5 Johns, Rep. 235.) in which the 
Court said, that until the attachment was granted, the affidavits 
ought to be entitled in the original or civil suit ; but after the 
attachment, the proceedings must be in the name of the people. 
This was the practice of the Court of K. B. in England, as 
settled in the case of Woody. Webb, (3 Term Rep. 253.) where 
the contrary practice, laid down in The King v. 7%e Sheriff 
of Middlesex, (3 Term Rep. 133.) was explained and ovemiledLt t "^ TermRtp. 

Thompson, Ch. J. The affidavits are wrongly entitled. 
Until an attachment issues, the affidavits must be entitled in 
the civil suit. There is no such suit pending here as that 
mentioned in the title of these affidavits. 

Spencer, J. I do not think that, on an appUcation of this 
kind, the affidavits ought to be entitled at all ; but here they are 
entitled, and erroneously, and cannot be read. 

Van Ness, J.. I do not consider it necessary that the affi- 
davits should be entitled at all, and the present title may be 
rejected as surplusage. It is merely to inform the Court, that 
Branson is the relator in a matter in which MiichUl is concerned. 

Yates, J. I agree with the chief justice, that the affidavits 
are not properly entitled, and cannot be read. 

*Platt, J. This is like an application for an information, [*461 ] 
and no title to the affidavits was necessary ; but I concur with 
my brother Van Ness, in the opinion, that the title given in the 
affidavits ought to be rejected as mere surplusage, (a) 

{a) In Haight v. TVtriMr, (2 Johns. Rep. 371.) the Court said, that an affidavit 
on which to ground a motion for a mandamus to a Court of C. P., must not be 
entitled, for the eame reason, that, according to the practice in the English 
Courts, affidavits on a motion for an information, or to hold to bail, must not be 
entitled, namely, because there iByOtihs tims the affidavit is made, no cause pend- 
ing in the CourL As to entitling affidavits, the EngUsh cases appear to have been 
flactaatinff and contradictory, it being a matter ofform, and not much regarded. 
Bat the C^urt of K. B., 37 Geo. III. 7nn., settled the practice as to affidavits to . 
hold to bail, by a general rule, declaring that they should not be entitled in any 
cause. {King v. Cole, 6 Term Rep. 640. Hollis v. Brandon, I B. ^ P. 36. 
Green v. Redshaw, Id. 227. Clarke v. Cawthome, 7 Term Rep. 321. Id. R. G. 
454.) In Rex v. LatDrence, (Sayer, 218.) it was decided, that on a motion for a 
rule to show cause why an information for a misdemeanor should not be filed, 
the affidavits ought not to be entitled, because, until the rule was granted, there 
was no cause depending in Court. The same point was ruled in Rez v. Jones, 
and Rex v. Robinson, {Sir. 704. and note in 3d ed. by MUan ;) but the affidavits 
produced by the defendant on showing cause, may be entitled ; (,King r. Pierson, 
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I 

NEW-TOBK, ^^^- 313-) ^^ '^^ ^^ ▼• BmrrUan, (6 Term Rep, €0) it wbm held, thai the laitn 
OeU 1815. need not be entitled, though, after the rule b maoe absolute, the proceeding^i 

- _0-~ , -^ - must be entitled. (6 Term Rep. 641.) So, in Bevany. Sevan, r3 Term Rep. GOl.) 
VoiBDBOH '^ ^'** decided, that aAdaytta, on which a motion «raa nade m an attachment 
for not obering an award, the sabiniMion to which had been made a rule of 
Court, neea not -be entitlea ; though the afBdavita by the defendant, on ahowing 
cause, muflt be eatitled. Affidarits to set aaide an attachment granted, bat not, 
in fact, iaaaed, muatbe entitled in the name of the king. (7 Term Rep. 438. 589.) 
And it seems, that an affidavit ahowing cause, is not properly entitled, unleas it 
contains the Christian names, as well as the surnames or the parties. {Fares t. 
Diemen, 7 Term Rep. 661.) Affidayits on a motion to stay proceedings in a bail 
hood suit, must be entitled in that enit. {Pell w. Jedwin, 3 Jeikne. Rep. 448. $ 
Jokne. Rep. 367. 1 Bos. fy PuU. 337.)t 

f See Avlheff, aa to Ibis subject, Diekmeim w. QiOiimi, 1 Comai, 481. Whitme^ t. 

Wanter,tJbL 499. Btm^ey t. Camk, U, SOS. RooeeveU v. Vole, U, 6S1. 



VosBURGH against Thay£R. 

Where there IN ERROR, On Certiorari to a justice's Court 
dMiiiin'^^be^ '^^^j/^^ sued Voiburgk^ in the Court below, for butcher's 
tweentbe plain- meat nimished by him to Vosburgh and his family. It was 
Mi*°Md*iru P^roved by several witnesses, that he had been in the daily 
proved that the practice of supplying them with meat during the period for 
ClTDesl^and^ which he claimed payment. It was proved, by some of those 
books of ac- who had dealt with him, that he kept just and honest accounts. 
orihe**ar5cii!» ^^ ^^^^ offered his books of account in evidence, it appearing 
charged to the that he had no clerk. The books were objected to, but ad- 
b:S^ii«,3 mitted in evidence. 

to him, and that 

Ueps ne JteJi^ ^^^ Curiam, The only point for our consideration is, whether 
I * 462 ] ' the evidence in support of the plaintiff's demand, in the *Oourt 
his books of ac- below, was admissible. In Cast v. Pottery (8 Johns, Rep. 
d«"he*drc«lll!l 212.) the question, how far the books of account of a party 
stances, and were evidence, incidentally came under consideration ; but, as 
rit7of*5ic°caS] ^^^^^ was sufficient proof, in that case, to sustain the verdict, 
idmissibie cvi- without the books, there was no direct decision on the point. 
coMideiSuon*5f ^ases are there cited, showing ihat, by the English law, 
the jury, (a) tradesmen's books are not legal evidence in favor of the party 
making the entries; and we intimated that such proof is toler- 
ated here, from the usage which has crept in, and the difficulty 
of giving proofv in many cases, of a sale and delivery in the 
usual course of business. 

In a case like the present, it is believed, that the usage and 
the necessity of admitting such proof, has been so long sanc- 
tioned and felt in our Courts of justice, that it is now too late 

U) Vm!. M'Alister v. Real, 4 WendeWt Rep. 483. Sehermerlufm v. Schermerhmn, 1 
WendiW^ Rep. m, 
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o question the admissibility of it. The admission of books of NEW- VORK, 
account in evidence, under proper limitations and restrictions, ^^^I^^^i^, 
i» not calculated to excite alarm, or to produce injurious conse-* vosburoh 
quences. They are not evidence of money lent. This was so v. 

held in Case v. Potter, because such transactions are not, in the Thater. 
usual course of business, matter of book account. They are 
not evidence in the case of a single charge, because there ex- 
ists, in such case, no regular deahng between the parties. They 
ought not to be admitted where there are several charges, unless 
a foundation is first laid for their admission, by proving that the 
party had no clerk, that some of the articles charged have been 
delivered, that the books produced are the account books of 
the party, and that he keeps fair and honest accounts, and this 
by those who have dealt and settled with him. Under these 
restrictions, from the necessity of the case, and the consid** 
eration that the party debited is shown to have reposed confi- 
dence, by dealing with, and being intrusted by, the other party, 
they are evidence for the consideration of a jury. Testing the 
proceeding in this case by these rules, there is no ground for 
reversing the judgment. 

Platt, J., dissented: 1. The admission of the account 
book of a party, wherein a charge is entered by himself, to 
prove the truth of such charge, without any other evidence of 
the particular item so charged, would be an innovation on the 
established rules of evidence, as adopted by us from the English 
common law. 

*In assumpsit^ for a tailor's bill, {Pitman v. Maddox^ 2 Salk. [ * 463 } 
690.) Holt, Ch. J., allowed a shop book as evidence, it being 
proved that the clerk who made the entries was dead, and that 
those entries were in his hand-writing. He said it was as good 
evidence as the proof of a witness's hand-writing to an obliga- 
tion ; but he held that such shop book is not, of itself, evidence 
for the party in whose favor the entries were made. 

Sa, in the case of Price v. Torrinffton, (1 Salk. 285.) the 
same rule was maintained. (See, also, Lewis v. Norton^ 1 
ffash, 76.) 

In the case of Potter v. Case, (8 Johns. Rep, 211.) the same 
doctrine was sanctioned in this Court. 

The rules of evidence are part of the common law ; and in 
varying those rules, the legitimate power of the Court extends 
no further than to decide, that, from the varying condition or 
habits of society, or other causes, the reason and foundation of 
the former rule have ceased, or varied ; and, therefore, the old 
rule must be modified, or a new rule substituted. To exercise 
a larger power, would be a usurpation of legislative authority. 

I can perceive no such change in the reason of the rule now 
in question. On the contrary, if there remains any point of 
similitude between our community and that country from 
whence we derive this rule ; if we now possess any character- 
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NEW-YORK, istic habits in common with Englishmen, they are to be seen 
^^^l"!!!^ ^^ ^^^ commercial transactions, and in the dealings betw en 
VoiBUROH tradesmen and their customers. 

v^^ In some countries, (and particularly in the New^Englami 

states,) the account book is evidence for the party who makes 
it ; but, I believe, wherever this practice prevails, it is insepa- 
rably connected with another rule, which is, that the charges 
in the account shall be sworn to by the party claiming the ben- 
efit of such charges. 

In the case of Cogswell v. Dolliver, (2 Mass. Rep. 217.) it 
was ruled, that shop books, verified by the oath of the party, 
may be given in evidence to a jury. Sedgmck, J., there said, 
'' It is to be lamented that it is necessary, in this country, to 
resort to evidence of this kind, as it opens a door, and furnishes 
a temptation, to much mischief. Where a book is offered in 
evidence, it ought to appear suited to aid the oath of the party, 
which it is brought to fortify and confirm." 
[ * 464 ] *So it appears, that the principal evidence there, consists in 

the oath of the party ; and that the account book is merely 
auxiliary, in corroboration iff the oath. 

And, according to Pothier, part iv. art. 2. sec. 4. {Eioans*s 
translation, 483.) by the law of France, a tradesman's books 
" make a semi-proof, and the judges often decide in favor of the 
demands of tradesmen, by admitting their oath as supplying 
the defect of proof arising firom their books." 

In '^ Svfift^s System of the Laws of Connecticut y*^ &c., (page 
172.) he says, *' to admit the books of the parties, without 
proof to evidence them, would produce the greatest injustice. 
To require proof of every article, would require an impossi- 
bility. To allow the proof of part of the articles charged to 
support the delivery of the whole, would open the door to the 
greatest frauds. It is best, therefore, to let the parties in to 
testify," &c. 

In the case of Poultney and others v. Ross, (1 Dallas, 238.) 
Shippen, President, in delivering the opinion of the Court, said, 
'< Though, in England, the shop book of a tradesmao is not 
evidence of a debt, without the assistant oath of the clerk who 
made the entry, yet here, from the necessity of the case, as 
business is often carried on by the principal, and many of our 
tradesmen do not keep clerks, the book, proved by the oath of 
the plaintiff himself, has always been admitted." So, also, in 
Sterrit v. BuH, (1 Binney, 234.) 

By our law, the party is not allowed to swear, in confirmation 
of his accounts. Shall we^ then, didopi part of the new nde, in 
admitting the account book as evidence, unthoui the qualifica^ 
tion, rthe suppletory oath,) which, in other countries, has been 
thougnt indispensable, in order to make that rule tolerable 7 

I hope we shall never allow parties to swear to their accounts, 
in our Courts of law. 

To permit a party to support his account by his own oath, 
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affords, in my judgment, but little security against false ac- new-yok^, 
counts ; for the man whose conscience would permit him, de- ^^ ^^^^' 
liberately, to make a false charge against his neighbor, would 
seldom hesitate to swear to it. 

Nor would I permit a party to defeat a charge against him- 
self, by denying it upon oath ; because it would be to discour- 
age fraud in some men, by tempting others to commit perjury. 

•Besides, we have adopted the English common law as a part 
of our state constitution, subject only to legislative alteration ; 
and that common law is, therefore, more strictly obligatory 
upon us, than upon our sister states. In adopting a new rule 
of evidence, in this case, we make the law, instead of expound- 
ing it. 

fVe have no right to adopt the French law, and the civil law, 
in preference to the English rule ; as the Courts of Massachu^ 
setts, Connecticut^ and rennsyhania^ seem to have done. Sir 
fViUiam Blacksione^ however, insists that the civil law was 
conformable to the English rule ; and that other nations have 
" distorted it. " (3 Bl. Com. 368.) 

2. The new rule now attempted to be introduced, is im- 
politic and unsafe ; inasmuch as no human prudence or fore- 
sight can guard against the fraudulent claims of tradesmen, who, 
by acts of their own mere volition, are permitted to subject p 
person to the payment of money, on no other additional evi- 
dence, than that such person has, on some former occasion, 
dealt with them on credit ; that they do not choose to keep 
clerks ; and that they can produce witnesses to swear, that such 
tradesmen, in their dealings, have never cheated them. On 
such proof alone, to compel the opposite party to disprove the 
charge, or to pay it, would, in my judgment, be an unreason- 
able hardship. 

No necessity exists for such an alteration of the rule, inas- 
much as the tradesman always has it in his power to protect 
himself, by refusing credit; by keeping a clerk, or servants; 
by calling witnesses, or taking receipts for articles. furnished. 
That a detailed account has been delivered to the party charged, 
and that he assented to it, or acquiesced without objection, is 
sufficient proof of the account, prima fade ; and there is in 
practice, generally, very little difficulty in adjusting the balance 
of a fair account, before suit brought. 

That we and our ancestors, for ages, have lived and enjoyed 
security, under the old rule, is palpable evidence that no neces^ 
sity demands an alteration. Necessity is a dangerpus word. 

3dly. The rule, as now proposed to be modified, is very 
complicated, and difficult in its application ; and, therefore, ex- 
tremely liable to be misapplied and perverted, especially in 
justices' Courts, where, according to the established rules in 
regard to setting aside verdicts, infinite frauds and oppression 
"'tnny be screened, by the latitudinary powers of juries in the 
application of such a complex rule. The case would seldom, 
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NEW-YORK, indeed, occur, where this Court could, on justifiable grounds, 
Ocu 18W. control the verdict of a jury upon the point now under consid- 
Edwakds oration. I think, therefore, the judgment of the Court below 
V. ought to be reversed. 

Judgment affirmed, (a) 

(a) Vide Thomas ^ FaMer y. Sinkler, (1 Bay's R^. 40.) Linch y M'Hmgo, (id. 
33.) fencer v. Sanders, {Id. 119.) Tunnav. Rogers, {Id. 480.) Slade v. Tsas- 
dalej (2 Bays Rep. 172.) Lamb y. Hartj {Id. ?62.\ TumUns arid others y. Hav> 
a Wash, Rap, 19(^191.) 
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Edwards and wife against Elbert. 
j JiSe's^^cSS IN ERROR, on certiorari to a justice's Court of the city of 

Qf the city of JVcM?- Yorlc» 

^'^^J^^ ^"^V Elbert sued the plaintiffs in error, before one of the 
of actions for assistant justiccs, in and for the city of Ntw^Yarky and declared, 
JS^^'^*" for that the wife of Edwards roaliciouslv preferred a charge 
against her before the special justices of Aeto- York, for having 
assaulted and beaten her, whereby she was compelled to procure 
bail for her appearance, and thereby was put to expense in de- 
fending herself against the charge. 

There was a jury trial, and a verdict for the plaintiff below 
for 16 dollars and 75 cents, and judgment therefor, and 7 dol- 
lars and 93 cents costs. 

It was objected, among other things, at the trial, and the 
same objection was raised for the consideration of this Court, 
that the justice had no jurisdiction of the cause. 

Per Curiam. The case of Main v. ProMser, (I Johns, Cos. 
130.) decides this question. It was there held, that justices of 
the peace had no jurisdiction of actions for malicious prosecu- 
tions. The grounds of that opinion appear to be twofold : 
Ist. That the nature of the action involved delicate and impor- 
[ * 467 ] tant ^questions affecting the administration of public justice, and 
frequentlv relating to proceedings in other Courts, and might 
incidentally produce a review of the conduct of superior tribu- 
nals. Sd. That the act concerning costs gave costs, whenever 
the plaintiff recovered in an action for malicious prosecution, 
however small the recovery ; from which circumstance it wa^ 
inferred, that the legislature had this exception in view. In the 
twenty-five dollar "act, which was in force when this decision 
was made, the expressions were as broad as they are in the act 
giving the justice's Courts, in the city of iVeti^-ybrAr, jurisdic- 
tion of causes. Both acts gave them jurisdiction of all actions 
of trespass on the case ; and the general statute relative to costs 
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giYes costs now, in actions for malicious prosecutions, wherever new-york. 
there is a recovery of damages, in any Court of common pleas, ^*' ^®^** 
or mayor's Court, though the sum recovered be under 25 
dollars. 

The act conferring jurisdiction on the assistant justices in the 
city of New- York, being posterior to this decision, it is a fair 
inference, that, in specifying actions of trespass on the case, 
the legislature did not intend to embrace actions for malicious 
prosecutions ; for these expressions had received a judicial con- 
struction, excluding the action for a malicious prosecution ; and, 
therefore, it was not necessary to except that action from the cog- 
nizance of the assistant justices, because it had been excepted 
by construction. In many other instances, this Court have im- 
plied exceptions in the general grant of power to justices. (1 
Cainei't Rep. 191. 594. 3 Caineit Rep, 129., and 1 Johns, 
Cos. 228.) 

Judgment reversed. 



*Van Bracklin against Fonda. 

IN ERROR, on certiorari to a justice's Court. 

Fonda, the plaintiflfin the Court below, declared against Van 
Brac'din, for that he had sold him a quarter of beef, as good 
and sound ; that it was not good and sound, but bad and un- 
wholesome. 

It appeared in evidence, that Fonda purchased of Van 
Bracklin a quarter of beef, for bis own use ; that the cow had 
eaten, shortly before she was killed, a very large quantity of 
peas and oats, and that she was slaughtered for fear she would 
d.e in consequence of her having eaten them ; and it was proved, 
also, that those who ate of the beef were generally made very 
sick, and that one of Fonda's servants was sick for two weeks 
from eating it. The jury found a verdict for the plaintiflf below, 
for five dollars damages. 

Per Curiam. The verdict settles the facts, that the beef sold 
was unsound and unwholesome, and that the defendant below 
knew the animal to be diseased, and did not communicate that 
(act when he sold the beef to the plaintiff below. 

In 3 Black. Com. 165. it is stated as a sound and elementary 
proposition, that in contracts for provisions, it is always implied 
that they are wholesome ; and if they are not, case lies to re- 
cover damages for the deceit. 

In the sale of provisions for domestic use, the vendor is bound 
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In (he sale of 
provisions for 
domestic use, 
the vendor, at 
his peril, is 
bound to know 
that (hey are 
sound and 

wliolesomejand 
if they are not 
so, he is liable 
to an action oo 
the case, at the 
suit of the ven 
dee. {a) 



(«) Vid. Emmm v. JlrCdW 10 

Vol. Xll. 51 
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NEW-YORK, to know that they are sound and wholesome, at his peril. Th)9 
s^^^Lj^^^ is a principle, not only salutary, but necessary to the preservav 
Jacksoh ^i^'^ ^f health and life. 
j^_ In the present case, the concealment of the fact that the an- 

imal was diseased, is equivalent to the suggestion of a falsehood 
that she was sound. 

Judgment affirmed. 



Hatfkr. 



[*469 ] *Jackson, ex dem. Tracy, against Hayner. 

The same, ex dem. the same, against Ferguson. 

lit^Ste'tiMa b THESE were actions of ejectment^ to recover a farm in the 
induced to sigii town of Laudlake, in the county of Rensselaer, The evidence 
misr^rei^.^ was taken out of Court, and a case settled by consent of the 

lion oriu nature parties. 

UwdeedU VO& -4iraAam Frear was the source of the title, both of the plain- 
(a) tiffs and defendants, and held under a lease in fee, from iSife- 

phen Van Rensselaer , dated September 22d, 1790. On the 
13th of September y 1800, by an instrument, endorsed on the 
lease, Abraham Frear and wife assigned the premises to 
James Morrison, in fee, and the point on which the causes 
turned was, that this assignment had been obtained by fraud. 
The plaintiffs' lessor claimed through Morrison^ under a sale, 
by virtue of an execution. In 1802, Abraham Freer devised 
the premises to his son, John Frear; and, afterwards, in 1804, 
conveyed part of the same to the defendant Ferguson. 

Pownal Hitchcock, the principal witness to prove the fraud, 
testified that he wrote the assignment on the lease, at the re- 
quest of Samuel Frear, a son of Abraham Frear, and at Samuel 
Frear^s house. After it was written, Samuel Frear called his 
father out of another room, who apf>eared reluctant to execute it. 
The only persons present were Samuel Frear and his wife, 
Abraham Frear and his wife, and James Morrison, Abraham 
Frear asked what the writing was ; whereupon the witness pro 
posed to read it, but Sixmuel Frear told him not to do so, for 
that the old man would not understand it, and he did not wish 
him to. Abraham Frear asked Samuel, whether it would not 
hurt him ; to which he replied, that it was only a bargain or 
agreement, between him (Samuel) and Morrison, and could 
not hurt him. Abraham said to his son* that he did not like to 
sign it ; and that he was not fit to sign any paper. Aflei 
some conversation between Abraham and Samuel, the former, 
with his wife, executed the assignment. 

(a) Vid. Jaekum v. ftrkifu, t Wmdelts R^. 314. 
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Abraham Frear was an illiterate man, not being able either NEW-YORK, 
lo read or write. The execution of the assignment was proved ^^^^^..i^^.^^ 
by ^Hitchcock, before Levi Rumsey, a judge of the Common jacksoh 
Pleas of Reiisselaer county, and also a justice of the peace. It v. 

appears that, for the purpose of procuring the attendance of , #^-yn i 
Hitchcock before Uie judge, tp prove the execution of the as- L J 

signment, a fictitious suit had been instituted between two per- 
sons, of the name of Dole and Tanner, in which he was sub- 
poenaed as a witness. Hitchcock testified, tha!t when he ap- 
peared before the justice, he informed him that his evidence 
was wanted respecting a bet. When Hitchcock was sworn, 
the justice asked him if he saw Abraham Frear and wife 
sign the assignment, and if he did it voluntarily ; to both of 
which questions, he answered. Yes ; and when about to mention 
the cVcumstances attending the transaction, the justice inter- 
rupted him ; and there the trial before the justice ended. It 
appears, that upon the evidence thus taken before him, the jus- 
tice, as judge of the Common Pleas, made his certificate of proof 
of the execution of the assignment, which was dated the 25th 
o[ December, 1813. The witness, on his cross-examination, 
said, that the conversation between Samuel Frear and his 
father, was held in Dutch, which language he did not under- 
stand. On being asked how he understood that the old man 
was reluctant to sign the assignment, he said that he understood 
it by his motions. Samuel Frear talked in Dutch to the old 
man, and pointed to the assignment, and the old man shook his 
head, and said ^^ Naen,*^ by which he understood him to mean, 
that he did not like to sisn it. The witness said, that he did 
not mean to say that he heard old Mr. Frear say that he was 
not fit to sign any paper ; and that at a circuit Court held at 
Troy, several years since, in an action between M)rrison and 
Ferguson, respecting the premises, he testified substantially the 
same as he had now done. The trial last mentioned by the wit- 
ness, was, as appeared from the testimony of Abraham Van 
Vtchten, held in 1808, who also confirmed what the other wit- 
ness said, that the testimony of Hitchcock was substantially 
the same on this as on the former occasion. 

There was a mass of evidence deta led in the case, which it 
is unnecessary to set forth, as all the material parts are referred 
to, and stated, in the opinion of the Court. 

Buel, for the plaintiffs, cited Peake's N. P. 146. 2 DaU. 
96 2 Johns. Rep. 404. 4 Cruise'^ Dig. tit. 32. ch. 2. 2 
Caincs^s Cases in Error, 47. 

*Van Vechten, contra, contended, that the assignment from [*47I ] 
Frr.ar to Mirrison was fraudulent ; and thnt Morrison was not 
seised at the time of sale, and that the sheriff's deed was voil. 
He cited Jackson v. Rumsey, 3 Johns. Cases, 236. 4 Johns. 
Rep. 163. Cro. Car. 303, 304. 2 Co. 59, I Burr. 112* 
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IfEW-YORK, 1 Johns. Cases. 34. 1 Caines's Rep, 84. 4 Johns. Rtp. 390. 
^^^t^^l^ 6 Johns. Rep. 197. 218. Gilb. Er. 42. Co. LitL -^22. 2 
Jacksov Cruisers Dig. 72. 8. 43. 1 jBac. Abr. Assign. 157. (A.) Co. 
T. Liu. 214. /io«. -4i. 176. Skinn. Rep. 6—26. 

Hatwxk. 

Yates, J., delivered the opiDion of the Court. The only 
question in these cases, is, whether the assignment from Abro" 
ham Frear to James Morrison, of the 13th of September y 1800, 
and endorsed on the lease from Stephen Van Rensselaer to 
Frear ^ of the 22d of September, 1790, is fraudulent and void. 

If the facts stated by the subscribing witness to this assign- 
ment are true, there con be no doubt that a gross and unex- 
ampled imposition has been practised on Abraham Frcar^ who, 
itis alleged, executed it. Pownell Hitchcock, the witness allvided 
to, states, that he wrote the assignment at the request of Sam- 
uel Frear, who, after it was written, called his father out of 
another room, who appeared reluctant to execute it, and asked 
what it was. The witness then proposed to read it to him, 
which Samuei told him not to do, that he would not understBud 
it, and he, Samuel^ did not wish him to read it ; and it was not, 
therefore, read to him. The old man then asked, whether it 
would not hurt him ; to which Samuel replied, '^ No, " that it was 
only a bargain between him, Samuel, and James Morrison, upon 
which he said he did not like to sign it ; he was unfit to sign 
any paper. That after some conversation between them, he 
and his wife executed it. In opposition to those facts, it is, 
however, urged, that this witness is not to be believed, because 
he had previously appeared before Levi Rumsey, one of the 
judges of the Court of Common Pleas of the county of Rens- 
selaer^ to prove the assignment, and stated differently; and 
because he declares that Abraham Frear spoke in Dutch, and 
that he did not understand that language ; neither of these ob^ 
jections are true, to that extent, as can invalidate his testimony. 

The information he gave to the judge, as far as he went, 
when he appeared before him, is not materially variant from 
what he relates now ; and, according to Mr. Van Vechtvn^s 
I •472] evidence, it is *the same with what he testified on the trial of 
the ejectment for the same premises, in 1808. The witness 
says, he stated to Judge Rumsey, that Abraham Frear signed 
it voluntarily, and that when he was about to relate the transac- 
tion more particularly, the judge interrupted him. That he 
intended to proceed with his relation is probable, because it 
appears he had, on a former trial, given evidence, specially 
stating the circumstances which tock place when the assign- 
ment was executed, and Judge Rumsey himself, in his evidence, 
does not expressly deny the fact mentioned by him, as having 
occasioned the interruption, but generally states, that Hitchcock 
was examined by him, on oath, in the usual form of the exam- 
ination of witnesses to prove deeds, and that he examined him, 
as fully as is usual, to all the circumstances required by law ; 
4M 
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that the evidence is stated correctly, but not verbally, in the new-york, 
certificate. All this may be true, and yet if the witness had J^^!:ii^^i^ 
(iA he intended) related the whole of the circumstances, it jacksoh 
would have given a diflerent aspect to the transaction, from v- 

what now appears by the certificate of proof, endorsed on the 
afsignment. The unusual and extraordinary method resorted 
to, by instituting a fictitious suit to enforce the attendance of a 
subscribing witness to prove a deed, is, in my view, highly im- 
proper ; particularly where the justice of the peace, and judge, 
(for Judge Rumsey acted in both capacities,) did not know, as 
be declares, at whose instance, or for whose benefit, such ficti- 
tious suit was instituted. It was certainly exercising the powers 
of a justice of the peace for a purpose diflerent from what the 
statute, giving to justices jurisdiction of causes to be tried be- 
fore them, ever contemplated. In Jackson v. Schoonmaker^ (4 
Johns. Rep* 163.) we have said that the acknowledgment and 
proof of deeds is merely for the purpose of recording tliem, 
and is not conclusive on the opposite party ; such proof being 
ex parte, and that the party who is to be affected by the deed 
can, at any time, question its validity. Perhaps few cases could 
be presented, showing the propriety of this decision more con- 
spicuously than the present; for if a contrary principle had 
prevailed, and this investigation had not been permitted, it is 
evident that the truth, as to the execution of this instrument, 
could never have been brought forward in a Court of law. 

The plaintiflTs own witnesses show that James Morrison and 
Samuel Frear were men of bad reputation. Frederick Carpen^ 
ter says, that Samuel Frear was a rogue, and James Cole *9SJ8, [ * 473 ] 
Morrison was a man of bad character before he left the Beaver 
Dam. What brought him, after that period, to the state prison, 
does not appear. At any rate, they appear to be men pecu- 
liarly fitted for a transaction like the one before us, and of 
which they are charged to be guilty through interested mo- 
tives. The confession of SamwT Frear to Co/e, shows his ob^ 
ject, and the difierence in the value of the farms was evidently 
the advantage Morrison expected to derive from it. Samuel 
Frear mentioned to Cole that he knew the Greenbush farm was 
worth considerably the most, but that he got the lease assigned 
to Morrison to prevent his brother, John Frear^ from having 
the farm, as the old man had devised his property to John. In 
this he was not mistaken, for it appears to have been the inten- 
tion of the old man to do so, both before and after this transac^ 
tion, as he did eventually give his estate to his son John, by 
his last will and testament. 

The fact that Samuel Frear went into possession of the 
Beaver Dam farm, in the fall of 1800, does not operate in fa- 
vor of the validity of the assignment. It would have been 
otherwise, if Abraham Frear, the father, had taken possession 
of that farm ; but the entry and possession, by Samuel, was no 
more than what might be expected he would do, without delay, 
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NEW-YORK, to consummate the intended fraud. The old gentleman neref 
^^^^1;^^JII^ went into possession, but continued on his farm at Greenbush ; 
Jagk805 ^^ ^^^ ^^^ possession taken by Samuel rather militated against 
II.- the legitimacy of the assignment ; particularly as the father did 
not accompany the son when he took possession ; and accord- 
ing to the alleged declaration of the father, to one of the wit- 
nesses, his son, Samuely was to maintain him after the ex- 
change of farms. 

The circumstance of the assignment's being endorsed on the 
lease will not strengthen it ; because Abraham Frear was igno- 
rant and illiterate, and must have supposed that he and his wife 
subscribed as witnesses to the agreement, which Samvtl told 
him he had made with Morrison ; and although it must be ad- 
mitted that his being ignorant and illiterate will not avoid the 
deed, if even it was not read to him ; yet, where the deed is 
requested to be read, and it is not done, that is sufficient to 
avoid it. (Hullenback v. Dewitt, 2 Johm. Bep. 404.) In this 
case, the conduct and conversation of Abraham Frear, when 
he came into the room, amounted to a request to have it rend 
to him. He asked what it wa<, and whether it would not hurt 
[ ^ 474 ] him to sign it ; *and when Hitchcock, who drew it, proposed to 
read it, ^Sa/mue/ interposed, by misrepresenting the nature of the 
instrument he was to sign. 

The operation of this instrument on the right of Abraham 
Frear, is alone sufficient to stamp it with fraud, because, by it, 
he parted with the farm at Greenbv^h ; aiid the Beaver Dam 
farm, as appears in evidence, was conveyed by Morrison to his 
two sons, Samuel and Frederick, without any obligation from 
them to him. This certainly was never intended, even accord- 
ing to the recognitions and confessions of the father, alleged to 
have been made to Frederick Carpenter, a witness relied on bv 
the plaintiffs' counsel. That witness says, the old man declarecl, 
at the time, that Samuel was to maintain him ; yet no security^ 
for such maintenance was given, and he parted with his prop- 
erty without it. This, of itsielf, renders the whole incredible. 

It appears to me, that this transaction has continued through- 
out enveloped in the same darkness and mystery with which 
the business commenced, when, according to Calces testimony, 
Samuel Frear and James Morrison first went to view the Beaver 
Dam farm in the night, and slept in the haystack. 

It is always dangerous to rely on the loose declarations of a 
party, to prove a conveyance of real estate ; particularly when the 
testimony of the subscribing witness is attended with corrob- 
orating circumstances, showing the probability of his speaking 
the truth. The evidence of the witness ought to outweigh any 
parol proof, as to subsequent verbal recognitions on the sub- 

^'ect, unaccompanied by the acts of the party also showing it. 
[n this instance, no such act appears ; for it is evident tha 
Abraham Frear never took possession of the Beaver Dam farm, 
which was not even assigned to him ; it therefore cannot rea- 
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sonably be supposed that he intended to part with this property, new- YORK, 
without any advantage to himself; not even security for his ^^^^Il'^i^ 
maintenance from Samuel, which, according to an alleged con- sumitxb 
fession to one of the witnesses, made by him, as before stated, ^ v. 
was part of the arrangement in making the exchange. We 
are, accordingly, of opinion, that the assignment endorsed on 
the lease from Stephen Van Rensselaer to Abraham Frear^ is 
fraudulent and void, and that judgment be entered in both 
these causes for the defendants. 

' Judgment for the defendants* 



*SoMN£R against Buel. [*475] 

THIS was an action for a libel published in a newspaper, An action 
called the Albany Argus, on the 19th of August, 1814. The « offi2» rf a 
defendant suffered judgment by default, and the plaintiff's n^ineot of mi- 
damages were assessed at six cents. The defendant now jl^oTrafoI 
moved in arrest of judgment. ^ upon *• 

The declaration stated, that the plaintiff was an ensign com- n^^^non- 
manding a company of riflemen, called the Albany Greens, in ^y*, ^»»*»«* 
the regiment of riflemen commanded by Colonel Lockwood. JiSdUmi^' 
The libel set out in the declaration was in the following words : 
'*In 1813, some companies of a regiment of riflemen were 
called upon to perform a few weeks' service. Major Koon, 
and about half a company, turned out, and acquitted them- 
selves reputably. They were the whole net proceeds of the 
regiment. Most of the regiment commanded by Colonel 
Samuel M. Lockwood, and particularly the Trojan, Albany, 
and Hudson Greens, with the honorable exception of a single 
man, a humble tailor, Mr. Larkin, of Troy, refused to ren- 
dezvous. The officers of these companies discovered great 
anxiety to prevent their men from going, and displayed much 
art and duplicity to accomplish that object, assuring the men 
that the governor had no power to call the militia into service ; 
that he had ordered out 5000 men, when the president had 
required but 1500; that there was no law to punish delin- 
quencies ; and that, if there were, the government dare not ex- 
ecute it ; and that they, the oflicers, would undertake to pay 
all the men^s fines. In these representations they were backed 
by old tories and worthless pettifoggers, with such matchless 
effrontery, that the men finally yielded to the solicitations of 
their officers, and concluded to set the laws at defiance. Now 
mark the issue. The court-martial was regularly instituted, 
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NEAV-YORK, Convened, and the delinquent officers and soldtera brought be- 
^^^^^^"U^ fore it, to show cause why they should not be punished. It 
SoMRKm appeared before the Court, that the only corps caHed out was 
v^ Hopkins^s brigade, which consisted of a less number of men 

than the 1500 required by the president, and that all the other 
representations which the officers had made to their men were 
[ ^ 476 ] equally false. Upon this the officers, rery *cunningly. and, 1 
think, very basely, got their own necks out of the hatter, by 
alleging that they were all anxious to go, and appeared at the 
place of rendezvous for the purpose, but, to their great morti- 
fication, their men deserted them in an unexpected and cow- 
ardly manner. By these, and other hypocritical devices, the 
officers, to a man, escaped punishment altogether, but suffered 
their men to be severely fined. The collection of these fines 
by the marshal, of which notice is given in the public papers, 
will probably consign many of these deluded men to a prison. 
They now begin to be sensible of the trick which has been 
played upon them, and are denouncing their officers." There 
was no special damage alleged in the deciaralion. 

7V//^sofi, in support of the motion, eontended, that, on prin- 
ciple, this action could not be maintained, there being no personal 
allusion to the plaiotiflf, nor any thing by which the identity of 
any individual libelled, could be ascertained. A writing, to be 
a libel, must contain injurious reflections on some particalar 
person or iadividual ; general reflections, on any class or order 
of men in society, do not constitute a libel, or give any right of 
UU.Kottfm. action, or matter for an indicttnent.t It is true, that where a 
m! I ISan^ colloquium is stated, and, by proper averments, the plaintiff it 
fwittt. 138. ascertained to be the person intended to be libelled, as in the 
6BM^b!m. ^^® ^^ ^^^ Vechxen v. Hopkins^ an action might be maintained. 
t Hawk. P. c. But there are no cases which go to the length of supporting the 
9.* '' 5^'Mfu. present action ; and it would be a violation of all principte, to 
Rep.n. permit every individual of a particular class of men, to bring 

his action for a general reflection on that class, without there 
being any personality in the writing, or damage sustained in 
consequence of it, by any one* 

Van Fechten, contra, insisted, that though it was necessary, 
to support this action, that some particular person should be 
intended as the object of the libel, yet he need not be named ; 
but it was sufficient if he was described, or alluded to, in the 
writing. The present is not a libel on the army, or militia, 
generally, but on the officers of three particular companies of a 
particular regiment. There is then a designation of the per- 
sons intended. Thoueh a libel on the members of the bar, 

M ■ I • J* 

generally, would not furnish a ground of action for each mat- 
vidual of the profession, yet a writing containing injurious re- 
[ • 477 ] flections *on three or more lawyers, concerned in a particular 
cause, wQuld be a libel. 
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In Gidney v. Blake^-f where the defendant said, " Your chil- new-york 

dren are thieves, and I can prove it; " the Court held, that the ^** *^'^ 

words applied to all the children of 6., and the colloquium sukkku 

being of and concerning the plaintiff, one of the children, the v. 

action was maintainable*! , ^^^\' 

^ t 11 Juftns. 

Rep. 61, 

Van Buren, in reply, said, that cases of indictments for t ffoh. 89. 
libels stood on distinct principles from civil suits for the private ^^*^-^^- ^^* 
injury, and furnished no rule for the decision of this case ; and 
that no case of a civil suit could be found, brought by the indi- 
viduals of a class, or order of men, for a publication reflecting 
oo that class, or number of men, generally. 

Thompson, Ch. J. This is an action for a libel, published 
by the defendant, against the officers of Colonel Lockwood^M 
regiment, of whom the plaintifi* is averred to be one. But the 
publication has no particular or personal application to the 
plaintiff. The present is a motion in arrest of judgment, on the 
ground of the generality of the libel. 

It is a general rule, that no writing whatever is to be deemed 
a libel, unless it reflects upon some particular person. {Hawk. 
P. C. b. 1. ch. 73. s. 9.) A writing which inveighs against 
mankind in general, or against a particular order of men, is no 
libel, nor is it even indictable. It must descend to particulars 
and individuals, to make it a libel. ^3 Salk. 224* 1 Ld. 
Raym. 486.) These are general rules ; out their application to 
particular cases often presents difficulty. An action for a libel 
is for the purpose of recovering damages for an actual injury 
proved to have been sustained, or which the law presumes that 
the party libelled has sufiered. It is a private remedy for an 
individual injury. If the libel is either vague and uncertain, 
or has no personal application, it cannot &irly be presumed that 
any damages have been sustained. Although a jury, in assess- 
ing damages, may take into view other considerations of a more 
public nature, yet they are merely collateral to, and not the 
basis on which the action is ibunded. Where the object is 
public example, and the punishment of the party, the more fit 
and appropriate remedy is by indictment* If the plaintiff, in 
this case, had averred and proved any special *damages sus- [ * 478 J 
tained by him, I am not prepared to say that he would not have 
sustained an action. But from the generality of the libel, the 
taw will not presume damages; and it would, therefore, be 
repugnant to the object and foundation of the action, and 
against the policy of the law, to sustain a private suit. This 
mny be considered as somewhat analogous to the remedy for a 
public nuisance. It is a well-settled rule, that no action will lie 
by an individual, for a public nuisance, unless he has sustained 
some special damage ; and the reason assigned for it is, that it 
would create such a fhultiplicity of suits that the party might 
be ruined by the costs. The same reason applies to cases of 
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NEW-YORK, libels of a general description, having no particular or personal 
Oct. 1815. application. The «>ifender, in snch case, does not go without 
SuMirsK punishment. The law has provided a fit and proper remedy, 
V. by indictment; and the generality and extent of such libels 

^^^^ make them more peculiarly public offences. But to give a pri- 
vate suit, on such general libels, where no private damages have 
been sustained, would be opening a door that would lead to 
mischievous consequences ; and, in many cases, to the ruin and 
destruction of a party, by the payment of costs.- It is no an- 
swer to this objection, to say, that a party may refrain from 
publishing libels, and so not expose himself to such conse- 
quences ; the law, in many cases, interposes to prevent the 
multiplicity of suits, and the unnecessary accumulation of costs, 
although parties are in default. It is very difficult to lay down 
any precise and satisfactory rule on this subject ; extreme cases 
may be stated on both sides of the question, on which no dif- 
ference of opinion would be entertained, and which would yet 
seem to fall within the same general rule. Had this publication 
applied to the officers of the army of the United Statesj or to 
the officers of the militia of the state of Neic- York, or to the 
officers of the militia of any particular county, it would cer- 
tainly not be pretended, that each individual, falling within the 
ffeneral description, could maintain an action ; and yet the libel, 
by proper averments, might be individually applied, as well in 
those cases, as in the one .before us. So, a libellous publi- 
cation generally, against the bar of the state of Netv-York, or 
of the city of New- York^ or of any particular county, would 
not give a private action to each individual of the profession, 
within the respective districts of country, although a proper 
avernvent might apply it to each individual. 

[ * 479 ] ^Numerous other cases, of a similar nature, might be put. 

Jt is not, therefore, the want of certainty as to whom the libel 
might be applied, by necessary averments, which prevents the 
maintenance of private suits ; nor is it because the libel applies 
to an order of men ; for, in some of the cases put, the appli- 
cation would be only to a portion of such order. But if this be 
the principle upon which private suits, in such cases, are denied, 
the case before us falls within it ; for the officers alluded to are 
a portion of the order or class of militia officers. There must. 
I think, be some other reasons which govern cases of this kind 
The books are silent on the subject ; and I know of none more 
sound and just than those I have already alluded to, that, where 
the libel has no particular and personal application, and is so 
general that no individual damages can be presumed, and the 
> class or individuals so numerous to whom it would apply ^^^^ 
great vexation and oppression might grow out of a multiplicity 
of suits, no private suit shall be sustained, but proceedings 
against the offender must be by indictment. The case of For- 
craft V. Lacy (Hob, 89.) has been relied upon in support of 
this action. It does not appear to me that the principle ol 
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that case applies. The colloquium there shows the particular new-yoi 
tnd personal application of the slander to the plaintiff, as well .^Ji^l;^^^ 
as the other pei^ons; and the same remark will apply to tlie sumnku 
case of GiJney v. Blakcy decided in this Court. (I I Johns, Rep. v. 

54.) But the correctness of the report of Foxcraft v. Lacy ^^^^ 
may be questioned. In Symni's case, {Godb. 391.) it is siid, 
that it was adjudged that the action would not lie. (See, also, 
1 Viner^ 510. note.) Upon the whole, after the best consid* 
eration I have been able to give the subject, I think it would be 
unfit, and against the soundest principles and policy of the law, 
to sustain private suits upon such general libels, where there is 
DO particular personal application, and no special damages 
alleged. The opinion of the Court, therefore, is, that the motion 
m arrest of judgment be granted. 

Spencer, J., and Yates, J., were of the same opinion. 

Van Ne3s, J. This is a motion on arrest of judgment, in 
which we are to assume, that all the material averments and 
allegations in the declaration are true ; and the only question 
*is, whether the plaintiff is designated with sufficient certainty [*480] 
in the libel, to enable him to maintain his action. On this 
point it seems to be agreed, that it is not material whether the 
person, of whom words are spoken or written, be described 
nominally, or indirectly, provided his identity be ascertained ; 
and lamentable, indeed, would be the state of society, if the law 
were not so ; for then the character of any member of the com- 
munity might be wounded and traduced, with impunity and 
triumph, by those whose hearts are as corrupted and malignant 
as their tongues or their pens are slanderous and unbridled. 

To my comprehension, the plaintiff, in this case, is as cl^rly 
one of the persons intended to be libelled, as if his name had 
been mentioned. It really seems to me, that no person who 
can read and speak English, upon casting his eye over this 
declaration, could hesitate an instant in applying the libel to 
the plaintiff; and if this be so, I had supposed it necessarily 
followed that this motion ought not to prevail. To show that 
I have not expressed myself too strongly, let me appeal to the 
fieicts contained in this record. The declaration states, among 
other things, that, at the time of publishing the libel, the plaintiff 
was an ensign, belonging to, and commanding, as such ensign, a 
company of riflemen, commonly called the Albany Greens, in a 
reifiment of riflemen commanded by Colonel Samuel Lockwood ; 
that the defendant, " well knowing all and singular the prem« 
ises,*' maliciously published the libel in question, of and con- 
cerning the plaintiff, as such officer as aforesaid. The libel, 
among other things, states, that some companies of a regiment 
of r flemen, commanded by Colonel Lockwood, were called upon 
to perform a few weeks' service. Major Koon, and about half 
a company, turned out, and acquitted themselves respectably, 
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NEW-YORK, &c Most of the regiment, and part'cularly tite Trojav, AIha* 
?JV"1J^ wy, and Hudson Greens^ with the honorable exception of a 
SnMHKR single man, a humble tailor, from Troy, Mr. Larkin, re used 
V. to rendezvous, &c. The officers of tliose companies discovered 

great anxiety to prevent the men from going, &c. ; assuring 
the men, that they, the officers^ would undertake to pay all the 
men's fines, for sixpence. The officers commanding the com- 
panies before specified, are alluded to in various other parts of 
the libel. The plaintiff avew, that he was an ensign in a com- 
pany of riflemen, called the Albany Greens^ in Colonel Lock- 
wood's regiment of riflemen. The libel states, that this com- 

[ * 481 ] pany, *among others, was ordered into actual service, and that 
the officers of this company, (of whom the plaintiff was one.) 
and of the other two companies, exerfed their influence to pro- 
duce a disobedience of the order. If this does not designate 
the plaintiff as one of the persons libelled, in such a manner as 
that " he who runs may read," I have been very unfortunate in 
understanding the terms in which the declaration is expressed. 
The doctrine contended for on the argument, and which I do 
not mean to controvert, namely, that when defamatory words 
are spoken of an order of men, oo individual belonging to that 
order can maintain an action, has no application to this case. 
Were this libel directed againet the officers of the militia, gea* 
erally, then the plaintiff could not have been discriminated from 
the whole order, as a peculiar subject of attack ; and, of coarse, 
the suit could not be maintained. The libel in question is not 
against the officers of the militia at large, as aa order of men, 
but the individuals intended to be injured are selected from that 
* very order, being particularly designated and described as be- 
longing to a certain regiment, and as comnranding certain com- 
panies, composing a certain part of that regiment. By law, 
there are but three officers attached to a single company of 
riflemen, a captain, lieutenant, and ensign ; and, in the case 
under consideration, those three officers, of three respective 
companies, are charged with treacherous disobedience of the 
express commands of the commander-in-chief, and audaciously 
endeavoring, by the combined influence of their official au- 
thority and f)ersonal example, to persuade the men under their 
command to violate their allegiance to their country and its 
laws. Now, to say that he who writes or speaks thus concern- 
ing nine persons, described and designated with such certainty 
and precision as to preclude the possibility of mistake, speaks 
or writes concerning an order of men, (I must be pardoned for 
saying,) is absurd. 

Suppose a man should publish a libel upon the bar of the 
state of New- York, generally ; now, as this would be a libel 
upon an order of men, no particular individual member of the 
order could maintain an action. But suppose the libel should 
designate the counsel who argued a particular cause ; or, (lo 
present a case more precisely resembling that under coosid- 
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eration,) suppose it should designate the counsel wno argued new-york, 
three separate causes, which causes are specified in the l.bel, by ,^JJjll^!!i^^ 
giving "^the respective names of the plaintiff and defendant in suhnzr 
each particular cause ; would the libeller, in this instance, de- v. 

fame an order of men, or determinable individuals of that order ? ?i^Qo 
Can it admit of a doubt, that each of the counsel who had L ^^^ J 
been engaged in such argument could maintain an action ? 
Again ; suppose a libel upon the whole body of the clersy of 
this state ; here it would be upon an order of men, and, there- 
fore, an action could not be sustained by any single clergyman 
against the author of such libel. But suppose, again, that the 
libellous publication should implicate nine ministers of the 
gospel, who performed divine service in three churches in one 
of our cities, and should so describe these three churches, as 
to render their identity notorious and indubitable ; would any 
man seriously maintain that, because the peculiar baptismal 
names of th^se nine persons were not expressed, they should, 
therefore, be remediless? Shall this, too, be considered as a 
libel upon an order of men ? I cannot assent to the idea, that 
the number of persons who may be libelled, affords the rule to 
deteriDine whether or not an action will lie. Such a rule would 
be unjust and arbitrary. The libeller who calumniates a num- 
ber of persons, by name, is liable to an action by each ; and, 
in such a case, ho would hardly be allowed to say^ even in ex- 
tenuation of his offence, much less in bar to the action, that, 
because he had exposed himself to so many actions, he ought 
not, therefore, to be punished at all. If such a rule should be 
adopted, the calumniator, who assails and reviles a great num- • 
ber of individuals in the same malicious publication, will escape ; 
while the less guilty and less hardy slanderer, who has traduced 
the character of a single man only, shall be punished. Rather 
than adopt such a rule, I would consent to strike the whole 
law concerning libel from our municipal code. 

On this point, there is an adjudged case, that of Foxcrafi v. 
Lacy, (^Hob, 89.) which is decisive ; and upon the authority of 
which, this Court decided the case of Gidney \, Blake, (11 
Johns. Rep. 54.) That case, sanctioned and adopted as it is 
by this Court, in my judgment, settles all the points now be- 
fore us. 

It was asked, in the progress of the argument of the case, 
if a libel should charge " every officer of the army, without 
exception, from the highest to the lowest," with cowardice, 
whether every officer could maintain an action ? I answer, in 
die first place, that such a libel must be considered as upon that 
whole order of men, •and, therefore, no action would lie. But [ • 488 ] 
suppose this answer not to be satisfactory, what does it prove ? 
Certainly, not that the plaintiff in this cause shall have no re- 
dref^s, because eight other men have suffered equally with 
himself. The soundest and most salutary principles in tlie 
world may be carried to an unwarrantable extent The case 
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NEW.YORK, last put IS an extreme one, and not likely to occur. I will state 

„^^^^li^l^^ another case. Suppose a, libel should be published upon ^11 

CLowxa ^^^ officers of the army, by name ; could each maintain an 

V. action ? I confess I am not prepared to give an answer ; nor 

AWF.KT. ^Q^iij HQ answer in the negative touch the point now under 

consideration. The solidity of a principle is not to be tested 

by extreme cases, which are usually not embraced within tiie 

reason or policy upon which the principle is founded. The 

application of it, in such instances, must be regulated and 

restrained by sound judicial discretion, in such a manner as to 

preserve the principle, and, at the same time, to prevent it 

from being perverted. 

My opinion, in this case, accordingly, is : 
1st. That this is not a libel upon any order of men ; 
2d. That the plaintiff is designated with sufficient certainty 
to enable him to maintain his action ; 

dd. That this right of action exists, notwithstanding the de- 
fendant may have exposed himself to other actions, which may 
be commenced by the other officers described in the libel in 
question, and that the motion in arrest of judgment ought, 
therefore, to be denied. 

Platt, J., was of the same opinion. 

Motion granted 



^ • 484 ] *T. Clowes against Hawley. 

The attigwe THIS was an action of trover, tried at the Rensselaer circuit, 
of a bond may in June, 1815, before Mr. Justice Platt The declaration con- . 
forit^inhis^own taincd two couuts. The first stated that the plaintiff, on the 
"»">«» ^""* ^^^^ ^^ ^priV, 1812, was possessed of a bond, executed by the 
who has g^it defendant to Hiram Clowes, dated the 20th of Mai^^ 1809, for 
^?^ ***'n5**T*' ^^^ ®"™ ^^ 1,000 dollars, conditioned to convey to the oblifree, 
verted it : and or his assigus, the cqual and undivided moiety of a lot of land 
suchbondbciMr jjj jy^y . ^hich bond, beinff in full force, was afterwards, by the 

oonditioDed for . . y/. y^,, • i • i- /• • • i • i . j 

the conversance Said Hiram Liowes, m his lifetime, duly assigned, set over, and 
of a certain lot transferred to the plaintiff; by means whereof the plaintifi' be- 

of land by the in '^ i © ^ • i i 

obligor to the camc legally possessed^ &c. ; staUng the trover and conversion 

wlifStlififJ''! ^y ^^^ defendant. 

pears that the The sccond count was for the conversion, on the 5th of April, 

obligee, or the 

plaintiff, has 

done every thing requisite, on his part, to entitle him to a conveyance, the damages he will be entitkd to 

recover will be Uie value of land whicn was to be conveyed. 

One tenant in common cannot sue his co-tenant, to recover documents relative to their joint estate. 

One of two joint lessors cannot maintain trover for the lease. 

A conveyance of land, pending an action of ejectment for its recovery by another, is not void for cham' 
ptriy, unliH the purchaser knew of the pendency of the action. 
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1814, of a certain indenture of lease or agreement in writing new-york, 
between the plaintiff in this suit and one Joseph Ketchum, of ^^' ^®*^' 
the first part, and George W. StoreVy of the second part, but clowes 
executed by the plaintiff and Storer only ; by which the party ^ v. 
of the first part demised unto the party of the second part, 
a certain farm in Brunswick, in Rensselaer county, for one year 
fi-om the 1st of April, 1813, and by which the party of the 
second part was bound to the parties of the first part, to pay 65 
dollars for rent on the 1st of January, 1814, and the further sum 
of 65 dollars rent on the Ist of April, 1814. 

The defendant pleaded not guilty. 

The plaintiff, on the 11th of March, 1814, before the com- 
mencement of this suit, wrote a letter to the defendant and 
ffilliatn MManus, forbidding the transfer or delivery of any 
choses in action, obligations, accounts, writings, or property 
whatsoever, held by them, or either of them, in trust or other- 
wise, in which the plaintiff, or Hiram Clowes, deceased, had 
any interest, right, or claim, in law or equity, to any person 
whatever, except to the plaintiff, or for his use and benefit; 
and demanding of them, or either of them, a transfer and de- 
livery to the plaintiff, of all such deeds, writings, papers, &c. ; 
and demanding, also, a certain bond or writing, executed by the 
defendant to Hiram Clowes, in his lifetime, for the conveyance 
*of a lot in Troy, dLC, which said bond, or writing, was as- [ * 485 ] 
signed to the plaintiff, and of which they, or one of them, had 
gotten the possession, without any legal or equitable right or ^ 
claim thereto ; and that, in case of their non-compliance, a bill 
in chancery would be filed against them ; and giving them 
notice, further, that 5. Ross was authorized to accept and re- 
ceive the said writings, conveyances, bonds, &c. This letter 
wa.«i delivered to the defendant on the 18th of March, 1814. 
This was the only evidence of a demand of the defendant for 
the bond &c. The bond and assignment, pursuant to a notice 
given by the plaintiff to the defendant, were produced at the 
trial. The defendant had called on Stephen Ross, who was 
directed, as attorney of the plaintiff, to bring the suit, and re- 
quested him not to commence an action, as he wished to settle 
the matter with the plaintiff; and the attorney, accordingly, 
delayed bringing the suit, for several days. 

The plaintiff gave in evidence a writing signed by the de- 
fendant, as follows : — 

^' Deed from Jacob L Vanderheyden to Thomas Clowes, for 

two lots, numbers . Deed from Joseph Ketchum to Thomas 

Clowes, for one half a farm, lying and being in Brunswick, for- 
merly po<:8essed by Norman Pierce. Deed from Joseph C. 
Yates to Thomas Clowes, for a farm situate in Cabled Kill, lot 
No. 23. Bond indenture from Lemuel Hawley to Thomas 
Clowes, for one half of lot No. 5, on River street, T^-oy. Re- 
ceived the above, in trust, for Thomas Clowes, 

** Lemuel Hawley. ^ 
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NEW-YORK, The judge refused to admit evidence, offered by the plaintifT, 

^?^J"JJ^ of the value of the ground mentioned to be conveyed in the 

Q^^^g bond, in order to show his damages ; and stated, that as he 

V. __ knew of no rule to ascertain the quantum of damages, he shouM 

direct the jury to find nominal damages only. 

In support of the second count, the plaintiff proved that an 
indenture executed by him, and by the defendant, as attorney 
of Joseph Ketchum^ to George W. itorer, for the lease of a farm 
in Brunstoick, were in possession of the defendant in Aprils 
18H, when 65 dollars rent was paid to the defendant. The 
lease was then produced by the defendant, and it appeared to 
be between Joseph Ketchum and the plaintiff, of the fir>t part, 
and George tV. Storer, of the second part ; and the demise wad 
from the parties of the first part jointly, and all the rents and 
[ * 486 j ^covenants were reserved, and made to them jointly. The de- 
fendant gave in evidence a deed from Joseph Ketchum and his 
wife to him, dated the 22d of December, 1813, for an undivided 
moiety of the premises demised by the said lease to George W. 
Storer, and described as the land formerly owned by rforris 
Pierce. The plaintiff offered to prove that, at the time the 
above deed was executed, an action of ejectment was pending, 
at the suit of Jamts Cox^ as lessor of the plaintiff in that actioo, 
against the tenant in possession under JJie^cAiim and the plaintiff, 
to recover possession of the premises ; bi^ the judge rejected 
the evidence, and decided, that, as the lease was made bj 
Ketchum and the plaintiff, jointly, and the rents reserved to them, 
jointly, the plaintiff was precluded from denying Kcuhum*$ 
right to convey a moiety of the premises. The plaintiff sub- 
mitted to a nonsuit, with leave to move to set it aside, and for 
a new trial. 

Paine^ for the plaintiff, contended, 1. That trover lies for a 

t 10 Johnt. chose in action,^ and that the value of the bond was the value 

Rtp. m. Qf jjj^ land, for the conveyance of which it was given ; and that 

the evidence offered to show that value, was, therefore, im- 

ts Bo9, and properly overruled by the judge. In Parry v. FrameX which 

PftU, 461. \^^^ ^^ action of trover for a lease, the plaintiff recovered the 

full value of the term. The demaiid and refusal, in this case, 

% 1 Em. Rep, Were sufficiently proved.^ 

^BviLN^P, 2. It is not pretended, that Jo^epA Ketchum executed the 

lease ; he is not a party to it, in fact. The covenants were to 

pay rent to the party of the first part, and not to Joseph Ketchum 

and Thomas Clowes. As there was no signing in this case, by 

I tfif<N/. 311 Ketchum^ there is no estoppel.^ 

Again, the deed from Ketchum to the defendant was made 
pending the action of ejectment. 

Buel, and Van Vechten, contra, contended, that there was not 
proof that the defendant had possession of the boncf when the 
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demand was made :t and that it was not shown that the plaintiff new-york, 

had the property or possession of the bond 4 y^^^^^^^-^^Ly 

Again ; it appeared from the receipt produced, that the de- glowks 

fendant was a mere trustee for ^e piaintiflf; and trover does v. 

not lie against a trustee. The plaintiff should seek a different . ^]^'^, 

remedy, if there has been a breach of trust.<^ BuIL n. p. 44, 

♦But there was no evidence of a conversion in this case. The [ * 487 ] 

letter delivered to the defendant did not amount to a demand : ^^Jt^^' ^: 

,._,_.,., , , ___, ' 1 rover, \\^f 

and if It did, it does not appear what answer was given. The (G) i Cames's 
refusal must be express and positive, to be evidence of a con- *«?•**• 
version. The trustee was not bound to seek the plaintiff, and ^^ |g9, „, ^; 
deliver him the papers. A bare non-delivery, without a refusal, ^^tk, 162. 
is not evidence of a conversion. || If the defendant makes mA^J^^j^^' 
excuses for not delivering the thing demanded, it shows that he j^^.das.m. 
does not refuse to deliver. ^^ ^nrP* i6 

Again ; a recovery in this suit would be no bar to an action Mm. ' jUp. 
of debt, or covenant on the bond. As to the damages, the ^'^' ^^^ 
plaintiff was entitled to nothing but the value of the paper and 
wax. To recover more, he ought to have brought his suit as 
assignee. If he is to recover the whole value of the premises, 
in this action, in his oivn name, it li^iii be allowing him to do, 
in one form of action, what could not be done in another. 

As to the second count, the lease being a sealed instrument, 
Keichum, who was one of the parties, ought to have joined in 

the aciion.ir m.^T^'^l 

Again; the lease having expired, it was of no value, and the Sccu v. ChM^- 
plaintiff could be entitled to no more than nominal damages.ff pllll\f*^'"^ 
As to the objection, that the conveyance of Ketchum b^ing ^ j^^ y, 
made during the pendency of the action of ejectment, it should Crookthant, 3 
have been shown further, that he knew of the pendency of the •^•***»*^**« 
suit, and that the conveyance was made to defeat the suit, or 
impede the course of justice.f J ch^Wf.?*^* 

JoAnt.lEep. 479 

Per Curiam. As to the count on the conversion of the bond, 
the only point for consideration is, whether the judge Was cor- 
rect in ruling that the plaintiff was entitled to recover nominal 
damages only. We must consider the conversion as proved, 
because no objection was taken to the proof of it at the trial. 
By the assignment of the bond to the plaintifT, by the obligee, 
Jie acquired an interest in it, which Courts of law will protect; 
and it is no answer to this action, to say, that the plaintiff might 
have sued directly on the bond, in the name of the obligee, or 
proceeded in equity for a specific performance. We are to pre- 
sume that the plaintiff had done every thing to entitle himself * 
io the deed conditioned to be given, as the evidence to siistain 
the action and prove the damages was overruled. If the plain- 
tiff became entitled to a performance of the condition, the 
♦damages sustained would be the value of the land. The [♦488] 
nonsuit, therefore, must be set aside. 

As to the lease, the conversion of which totak9 a pari of the 
Vol. Xlt 53 4*7 
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NEW-YORK, plaiotiflT's cause of action, it is proper to dispo^^e of that also. 
^J^^t^^a^l^ From the plaintiff's own showing, it was executed by him and 
Jacxmh ^^^ defendant, as the attorney to Kttchum^ who confessedly 
V. owned one half of the demised premises, as joint lessor to 

FotTCft. Storer. The defendant was not bound, in this action, to show 
his authority from Kttchum to execute the lease in his behalf. 
The plaintiff has no right to the exclusive [K>sses8ion of tlie 
lease. One tenant in common cannot sue the other, to recortr 
possession of documents relative to their joint estate. It ap- 
pears that the defendant had acquired KcichunCs interest in the 
lands leased ; and was, therefore, as fully entitled to keep the 
lease, as the plaintiff is to demand its possession. It avails 
nothing to say, that the defendant's purchase of Ketchum was 
" pending an action of ejectment agaihst Storer ; it not being 
shown that the defendant knew of that suit when he purchased ; 
and, unless he did know of it, the purchase was not an act of 
champerty. (8 John$. Rep. 479.) 

Motion granted. 



Jackson, ex dem. Bonnel and GootiTEAR, against 

Foster. 



in 



The piainUff THIS was an action of ejectment, for part of lot No. 72, 
in cjMunent AureKus, and was tried at the Cayuga circuit, in May, 1815, 

cwuiot recover t ^ ■»«»-.• rr tit 

under a demise before Mr. Justicc Van Ness. 

^ hJ**S! ^ patent, bearing date the 8th of July, 1790, issued to John 

leased hit inter- Bonncl, who had been a private in the New- York line, during 

Tadm *he bel ^^^ revolutionary war, was given in evidence on the part of 

inf estopped by the plaintiff. Also, a power of attorney from Bonnel to Good- 

tTciaim'**^ y^*""' **"^®** ^® ^^^^ ^^ Stptembtr, 1807, authorizing him to 

title! (a?* *°^ sell the premises, and execute deeds in fee, to take possession 

Parol evi- ^f (h^ premises, and to brine: suits for the recovery of the pos 

dence is mad- ' ^ i .• ^ •■ f t ^ 

r • 439 I session, *and covenantmg not to revoke the power, or discharge 
missibietoshow suits that he might bring; this poweir was duly acknowledged, 
***** Jd •***1^ ^^^ recorded in the office of the clerk of Cayuga, the 19th of 
** of/'*and November, 1807. Also, the exemplification of a deed from 



name 



reserving a rent Bonnel to Goodyear, for the lot in question, dated the 1 lih of 
was**°*intendc<i September, 1807, and recorded the 5th of April, 1811. Also, 
S' *'**u.***"*^* ^^ exemplification of the record of a judgment, in the case of 

Where A, ex- 
ecutes a powpr of attorney, in in^irh be recites bis seism in a lot of land, and authorizes his attorney to seU, 
which power is recorded, and the attorney agrees with B. to convey to him in fee, this is Mich an advMtt 
poMession as will defeat the operation of a deed from any other person claiming title to the same land, 
although no deed had been executed to B. ; ibr B., having paid Ine consideration money, is entitled to a 
deed, and holds adversely to every one. 

(a) Vid. JocAbM T. Astt, 19 JUm. J{^ 168. Jmskscmy.itClaOstf, t Wend,K^bil. 
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Jackson^ ex dem. Bonnel^ (the present lessor,) against Foster, NEW-YORK. 
Uie present defendant, rendered, on a verdict, in Augiist term, ^*' *^^** 
1808, and docketed on the 4th of August , in the same year; 
the demisef in the declaration in that cause, was laid on the 1st 
of January^ 1807. 

Joel Goodyear testified, that he had a power of attorney from 
Amasa Goodyear, one of the lessors, which was lost, and stated, . 
(the evidence being objected to, but the objection overruled,) 
that he was authorized, by the power, to appoint attorneys un-* 
der him, to prosecute suits, to lease or sell the lot, &c. The 
deed from Bonnel to Goodyear was obtained by the witness, and 
the power from Goodyear to Bonnel was taken to guard against 
any adverse possession that might prevent the operation of the 
deed. The witness employed Troup and Richardson , attorneys, 
to bring a suit for the lot, and gave them a power of attorney 
for that purpose, as well as to lease the premises. A lease was 
executed by Troup, as attorney for Bonnel, to Foster, the de- 
fendant, dated the 13th of September, 1808. 

Troup testified, that the lease, althou^ given in the name of 
Bonnel, was intended for the benefit of Goodyear, and was taken 
on executing the writ of possession against Foster, the de- 
fendant. 

The defendant admitted himself to be in possession. 

The defendant then gave in evidence a deed of release, from 
Bonnel to himself, and several others, in consideration of 500 
dollars, for lot No. 7S, in Aurelius, dated the 29th of September, 
1808. Also, a power of attorney from Stephen Thorn to Joseph 
Grover, dated the 27th of April, 1805, and recorded in the 
clerk's office of Cayuga county, the 17th of October, 1806, 
reciting that Thorn was seised in, and authorizing Grover to 
sell, the said lot No. 72. Also, an agreement between 
Grover, as attorney of Thorn, and Samuel Foster, dated the 1st 
of April, 1806, by which Grover agreed to convey to Abraham 
and Samuel Foster, 100 acres of lot No. 72, on the payment of 
500 *dollars. Also, a release endorsed on the said article, dated [ * 490 ] 
the 20th of April, 1805, from Abraham Foster, the defendant, 
and Samuel toster, of eighty acres, part of the one hundred 
acres mentioned therein ; and another agreement, dated the 1st 
of April, 1805, between Grover, as Thomas attorney, and 
Abraham and Samuel Foster, by which Grover agreed to convey 
to them fifty acres, and twenty acres, of the said lot^ the 
twenty acres, last mentioned, are the premises in question, the 
whole consideration for which had been paid. The defendant 
als ) gave in evidence a partition deed, between the defendant 
and others, the grantees in the deed from Bmnel to Foster. 

A verdict was taken for the plaintiff, subject to the opinion 
of the Court, on a case to be made. 

Sill, for the plaintiff. 
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IHEW-YOK&, Kcttoggj contra. 

Oct. 181& °® 

fLvmM ^^^ Cwriam^ The plaiotiflT cannot recover under the deroiae 

V. froni Bonml ; for, the defendant having his release, he is estopped 

M'CrM. [^^^ claiming any title. (10 Johns. Rep. 166. 9 Johns. Rep. 
95.) Can Goodyear recover, 1st, in consequence of the lease 
from Bonnfil to the defendant, on the 1 3th of September ^ 1806 ? 
and, 9d, on the ground of a deed from Bonne), the patentee, 
prior to tha defendant's deed ? The defendant's ^lease from 
Bonnel does not furniah to Qoodyear a right to recover. Parol 
evidence cannot be admitted to show that a lease, reserving a 
rent to Bonnel, and which purports to be for his sole use, was 
meant, and intended to be, for the benefit of another person. 
This is explaining away a deed, and contradicting it, in the 
most essential manner, contrary to every principle of law. 
If this be so, then the powers of attorney, whether well proved 
or not, become immaterial. This leads to the second ground :' 
The evidence of adverse posses^^ion, when Bonnel conveyed to 
Goodyear, is aa strong in this case as in the case of Jackson v. 
Wheeler^ (10 Johns. Rep. 164.) where we held, that this very 
deed was inoperative. The only diflTerence is this: in that 
case, Thorn had conveyed to Edward Wheeler by deed : here, 
his power to Orover^ which was on record, recited his seisin in 
fee, and he covenanted to convey by warranty deed, and had 
[*491] been paid the consideration money. The defendant's *po9- 
session is not the less adverse from his not having a deed in 
his pocket ; he was entitled to a deed, and held adversely to 
every one. 

Judgment for the defendant, (a) 

(tf) Vid9 Jodkam, ex ^dpi. Bfim4y v. Slaf7», 9 Johms, Rtp. 163. and Jutkm m^ 
ef (|em. $ofmd, ▼. Wkedts, 10 Johns, R^, 164. S, C. 



Plumb against M'Crea and others. 

f^iU^wia THIS was an action of trespass de bonis asportatts, to recover 
SLe., it goSi damages ibr taking away a nu^bef of horned cattle, on the 
lISlfte7*X^ nth of September, 1814. 
in the plea is The defendant pleaded, Ist, The genera} issue. 2d. That 

by way of ex- 

eofe, and not 

where it is insisteo upon as ^v\ng a rirht. 
In trtwpoMM dt bonu asportatUf a replication of de tii^tcna, See, to a plea, staling that the goods were 
'— -* as forfeited to the Untied StateM, and were condemned in the District Court, is bad. {b) 



{b) Vide Cobum y. Hojtkina, 4 WendelVs Rtp. 575. GritwM v. Sedgwick, 1 Ibid, VStS, Allen v. Cf 
fogt, 7 Cmoen, 46. Mnwn v. Bennett, 5 Cowen, 181. 
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the cattle were attempted to be exported, by the plaintifT and ncw-york 
others, being citizens of the United States^ into Canada, and ^^^^I;!^^ 
that JUT Crea, as agent of the colioctor of Champlain^ and the pldmb 
other defendants, as his assistants, seized them as forfeited to ^^y- 
the United States, and delivered them to the collector. The 
third plea stated the seii^nre, and the pi^oceedihgs, in the District 
Court of the district of NeW" York, whereby the cattle were 
condemned as forfeited to the United States, 

The plaintiflT replied, 1st. To the second plea, denying that 
the entile w«re attempted to be exported; and^ 2d. To the 
third plea, that the defendants took the cattle de injuria sua 
propria. 

The defendants^ demtirr^d specially to the r^j^lication to the 
third plea, and the plaintiff joined in demurrer. 

Per Curiam. The replication of de injuria sua propria, d^c, 
is bad, according to the rule laid down in Crogate^s case, and 
recognized by the Court, in Lytk v. Lee fy Buggies, (5 Johns. 
Rep. 113.) This m it plea good only whet^ the matter alleged 
is by way of excuse, and not whete it is insisted upon as giving 
a right. (1 Chitttf'i PL 562^ 3, 4.) The pfoatf aft good and 
sufficient, if true, to bar the plaintiff's right of recovery. If 
the cattle were forfeited by the act of GoBgresa, the ^ro|>erty 
was devest' id by the act of the pfaintiff« 

Judgment for the defenteiilB. 
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Court f9v tfie eortectfon of Strtot«t 



IN FEBRUA&T AND MABCH9 1815. 



Robert Sands, apnellantj 
against 
Patrick G. Hildreth, respondent. 



No appeal THIS WRs an appeal from the Court of Chancery. ,The re« 
dSree'^^Dio! spondent filed his bill in the Court^below^ against the appellant. 




ai^peanne* °ai '^'* *^'®» ^^ ^^ execution against Comfort Sands, on the ground 
ibt beariii;, af- of fraud. Barbarine was made defendant, as tenant for years, 
!md been rSlu^ ^^ posscssiou of the premises. The bill was taken, j;ro confesso, 
lariv let down, against Cotfifort Sands, for want of answei ; and as to Barba- 
^l^r^^ ^^^y ^h® cause stood on the bill and answer. The first answer 
pow. (a) of Robert Sands was excepted to, as insufficient, and he put in 

a second answer, which also being excepted to, he put in a 
third answer, to which the respondent replied, and the cause 
being at issue, witnesses were examined on the part of the re- 
spondent ; but no witness was produced or examined, on the 
part of the appellant, in support of his title. 
[ *494 ] *The cause was regularly set down for a hearing at August 

term, 1814, when the defendants all made default, no person 
appearing in behalf of either of them. Upon which the 
following decree was pronounced by the chancellor : — 

'< This cause coming on to be heard on the pleadings and 
proofs therein, as against the defendant Robert Sands, and on 
the bill taken, pro confesso, against the defendant Comfort 
Sands, and upon bill and answer, as between the complainant 

(a) Vid. Wood v. Yountc, 5 WendeWM Rep. 620. Ketchum v. Everttonj IS Jokiu. R^f 
961. Mmry v. Cuyier. 17 Ibid. 469. Coldtn v. Kmekerbacher, 2 Cowei^a Rep. 31 
Campbell v. Stakes, % WemUir* Rep, 146. UourkUm v. SUtrr, 4 Uid. 179. Kam r 
Wlaiiek, 8 iWtf. «I9. 
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and the defendant Amie J. Bnrbarine, and the matter being /.v error 
opened by Mr. RiggSy on behalf of the complainant, (no person albany, 
appearing on the part of the defendants, or either of them,) and February, ibis. 
it satisfactorily appearing to the Court, that due notice of the ^"^T^'^'"^^^ 
hearing had been given to the solicitors of the defendants re- \!^^ 
spectively: whereupon, it is ordered, adjudged, and decreed, Hildrkth 
and his honor the chancellor, by virtue of the p )wer and au^ 
thority of this Court, doth accordinurly order, adjudge, and de- 
cree, that the deed of conveyance from the defendant Comfort 
Sandsy to the defendant Robert Siinds, in the pleadings men- 
tioned, and therein described, as bearing date the 21st day of 
February, in the year of our Lord one tnousand eight hundred 
and seven, for certain real estate and premises, situate at Brook- 
fyn, in King^s county, in this state, having been made to delay 
and defraud the bona Jide creditors of the said Comfort Sands, is 
void as against the complainant in this cause, and the same is 
accordingly set aside, as against the complainant, who became 
entitled to the premises in the said deed described, as a pur- 
chaser thereof, under the sale and conveyance, made to him by 
the sheriff of Kin^s county, as in the pleadings mentioned, 
from the time of the sale and conveyance by the said sheriff, 
(and is now entitled thereto, and to the rents thereof, from the 
defendant Amie J. Barbarine,) bearing date the 10th day of 
March, in the year one thousand eight hundred and eleven, and 
mentioned in his answer in this cause, and which shall hereafter 
accrue, and become payable under the said lease, by the said 
Amie J. Barbarine, who is to be considered as a tenant of the 
complainant, Patrick 6. Hildreth, during the residue of the 
term for years, in the said lease contained, at the rent therein 
and thereby reserved ; and the said Amie J. Barbarine is to 
attorn to .the complainant, and pay him the said rent accord- 
ingly, as well what is in arrear, as what shall hereafter accrue 
upon the said lease ; but that the covenant in the said lease 
contained, on the part of the defendant ^Robert Sands, to [^495] 
pay for all the tools and implements in the ropewalk, on the 
said premises, as in the said lease contained, is not obligatory 
upon the complainant as owner of the said premises by pur- 
chase. And it is further ordered, adjudged, and decreed, that 
the complainant pay to the defendant Amie J, Barbarine his 
costs, to be taxed. And it is further ordered, adjudged, and 
decreed, that the defendants Robert Sands and Comfort Sands 
shall pay to the complainant his costs of this suit, to be taxed, 
including the costs to be paid by the complainant to Amie J. 
Barbarine, as before directed ; and that the complainant have 
execution thereof, according to law, and the course of the 
Court.* And it appearing^ to the Court, by the answer of the 
sai i defendant Amie J. Barbarine, that the rent of the said 
premises, under the said leai^e, from the said Robert Sand^, to 
him, and payable to the complainant, as standing in the place 
of the said Robert Sands^ the lessor, is 465 dollars 10 cents per 
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IN ERROR, aimum, payable in quarterly payments, being 116 dollan 27^ 
ALBANY, cents for each quarter, and tint the said rent, for two years and 

Febroary^sia. gi^ months, ending the 1st day of Augu$tj in the year one 
thousand eight hundred and fourteen, is in arrear and unpaid, 
amounting to 1,162 dollars and 75 cents, it is further ordered, 
HiLDRSTu. (ii^i; if (}|Q game is not paid within ten days, the conaptaioanft 
have execution for the same against the said Amit J. Barbarinc^ 
according to law ; and that the complainant have execution for 
the said quarterly payments of rent, subsequent to the said 1st 
day of August, as the same shall beconoe payable, unless the 
said Amie J. Barbarine shall attorn to the CMDplainant, and 
become his tenant under the said lease." 

Thi: Chancellor, being called upon » according to the course 
of this Court, to give bis reasons £>r the decree in the Conn 
below, said, that as. the appellants never appeared at the hear- 
ing, to make any defence, he* had no reasons to assign, as his 
decree was given, as m^ktter of course, on the de&uk of the 
defendants below. 

Riggs, for the respondent, now moved to have the appeal 
dismissed, on the ground that the defendants did never appear 
in the Court below to defend the suit. He contended, that th a 
Court ought not to hear an appeal from the decree of the Court 
of Chancery, unless the defendant below had made a defence, 
for two reasons : 1. Because this Court woujd be obliged to 

[ * 496 ] ^decide without having the reasons of the chancellor. 2. Thai 
the Court below would be obliged tp give an opinion, ou a mere 
ex parte hearing of a cause. 

To allow the appeal, in this case, would be making this a 
Court of original jurisdiction. The diefendants, wh<» have 
treated the Court fallow with disrespect, can lose nothing by 
tbe rejection of their appeal. The default was voluntary on 
their part, and it is their own fault that a decree has been pro* 
nounced against them. If they had any real defence to make^ 
they should have appeared at the hearing. 
1 1 DkHtu'M In Dean v. Abel,f when the defendant made default at the 

'^^^ hearing, and a decree was pronounced against him, from which 

he appealed, the house of lords, without going into the merits, 
dismissed the appeal, for it was in the nature of an original 
hearing. 

No matter, not prayed for in a bill, or insisted on at the 
hearing, can be made the ground of an appeal. It is the es- 
tablished rule of the house of lords, and is founded in the very 
nature of a Court of appeals, that no point not made in the 
\ rUrtmirti V Court below, can be made on the appeal.t * 

LaI. IhutanyntuI ■ * ^ 

others^ % !^h. 

r» % 'p^' '^' "^' ^'""^^^ ^^^ fVoodu*orth, for the appellant, said, it was 

u. FJdon. ^^ unnecessary to look for English authorities, when our statute 

authorized the appellant to come to this Court. That statute 
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(sess. 24. ch« 10. s. 8. 1 N. R L. 134.) (a) d^clwres^ that in error. 
<* aU persons aggrieved by any sentence, judgment, decree, or albany, 
order, of the Court of Chancery, or Court of Probates, may Febmary, isw. 
appeal from the same, or any part thereof," to this Court. ^^""^T^^^^"^ 
The appellant has a right to this appeal, both from the terms 'vJ' 
and spirit of the statute. The terms of the act are plain and Grbkji. 
explicit ; and the spirit and intention of it are equally clear. 
The chancellor is bound to examine every case that comes be- 
fore him, before he pronounces bis decree. The defendant 
may repose such confidence in the learning and integrity of the 
chancellor, as to be willing to trust the decision to his conscience ; 
and be ought not, in justice to the appellant, to put his con- 
science into the hands of the solicitor, for drawing up the 
decree. 

It appears from the decree, that the cause was considered by 
the chancellor. 

Though WA might, possibly, obtain a rehearing, yet that 
cannot affect our right of appeal. 

^lUggi^ in reply, said, that there was nothing imperative in r • 497 1 
the act relative to appeals ; and this Court, in the constructioo 
of itf have considered the circumstances of the case. The risht 
of a suitor, in England^ to appeal, is as perfect as it is in this 
state. If the decree was not warranted by the record,, the 
defendants below might bring a bill of review, and have a 
rehearing. 

Emmet. A bill of review is not the proper remedy for the 
defendants below.f t Wyau!'* Pr, 

By the Court, unanimously, Ordered^ that the appeal be jv».s7th,i8ui 
diamiased, with costs. 

(a) 1 R,8, 166, T. 



Joseph Winter, appellant^ 

against 

Temperance Green, the elder, and William Green, 

her husband, and others, respondents* 

THIS was an appeal from a decretal order of the Court of yf^^ ^ ^^^^^ 
Chancery. In Jwie^ 1809, the respondents filed their bill, and onappeaicomM 

on to neaiin^i if 

the tnuucrii^ of 

the record, or certified copies of the pleadin^i evidence, and papers, read in the Goort below, be not fi>ed 

to this Cnurt, the counsel Tor the appellant will not be allowed to read the original papers prodocad by tbe 

register of the Court of Cbaooerr. out the appeal will be diamlssed with cofltSi 

Vol. XII 64 495 



497 GASES IN THE COURT OF ERRORS 

« 

I N ERROR, supplemental and amended bills, in October and December fol^ 
' ALBANY lowing, against the appellant, as trustee^ &c., charging various 
February, isid. breaches of trust; requesting that he might be removed, and 
^""^T*'^^^'*^ another trustee appointed in his place, or a receiver be ap- 
V. pointed, with proper powers and instructions, and praying for 

GftMir. an injunction to prevent the appellant from selling and dis- 
posing of the trust estates, and for a discovery, &c. 

The appellant, in October^ 1809, put in an answer to the 
original bill, in part, pleading to other parts, and demurring to 
the remainder ; and he, also, put in an answer to the supple- 
mental and amended bills. 

In 1811, the parties agreed to submit all matters in dispute 
between them to three referees. A rule of reference was 
accordingly entered, on the 8th of Juae^ 1811. In Aprils 1812, 
the referees made their report, which was filed with the register 
of the Court of Chancery, with all the documents and proofs 
[ ^ 498 ] l^exhibited and taken before them. Neither party being satis- 
fied with the report, each of them exhibited and filed their 
exceptions, in August ^ 1812. 

In October term, 1812, both parties set down the exceptions 
for a hearing*; but, on the application of the appellant, the 
hearing was postponed. The exceptions were again set down 
for a hearing, in January term, 1813 ; but, a short time before 
the term commenced, the appellant presented a petition to the 
chancellor, accompanied with aflSldavits, and praying that tlie 
report might be referred back to the same referees, for their 
re-examination ; but a decision on this petition was postponed 
to the first day of January term, when the appellant again 
applied for a postponement of the argument, and decision, both 
on the petition and exceptions ; which being refused, and the 
appellants counsel declining to argue the exceptions, the Court 
of Chancery, on the 20th of January ^ 1813, made a decretal 
order, overruling the appellant's exceptions, and allowing 
those of the respondents, and confirming the report of the ref- 
erees, except in such parts as had been excepted to by the 
respondents, and ordering it to be referred to the master, to 
take an account pursuant to the report, with the variations and 
modifications mentioned ; and the petition of the appellant for 
a re-reference was ordered to be dismissed. An injunction 
was also awarded, to restrain the appellant from selling and 
diisposing of the trust estates, or intermeddling therewith, a 
receiver having been appointed by the Court, in October, 1812. 
The respondents set down the cause for a final decree, at 
the June term, 1813; previous to which, the appellant served 
them with a copy of his petition, praying that the order, over- 
ruling his exceptions, and allowing those of the respondents, 
and the order for dismissing the petition for a re- reference of 
the exceptions to the same referees, might be set aside, and 
that a rehearing might be had, oi:for such other relief as the 
Court might think proper. The Court ordered a hearing, in tlie 
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nature of a rehearing, on payment of certain costs, both of the in error 
exceptions and the petition. In October ^ the hearing was put albany, 
off, at the instance of the appellant ; and in April, 1814, a re- Febraary^id 
hearini; was had, before the present chancellor, who made a 
decretal order, on the 17th of May^ 1814, from which an appeal 
was made to this Court. Grkiek- 

*It is unnecessary to state more of the proceedings in this [ * 499 ] 
cause, which are very voluminous. The Chancellob assign- 
ed the reasons for his decree. 

Baldiciny for the appellant, having stated the facts in the 
cause, and made some observations, was proceeding to read 
the original affidavits and papers, which had been read at the 
bearing in the Court below, when he was stopped by 

Spencer, J. It appears that the appellant has not filed, in 
this Court, a transcript of the record, or certified copies of any 
of the proceedings in chancery, in this cause ; neither the re- 
port of the referees, nor the exceptions to the report, nor -any 
of the papers, in that form, which is usual and proper, on an 
appeal, so that they may be examined by the members of this 
Court. He has, to be sure, got the register of the Court of 
chancery to come here, with a basket-load of papers, which he 
intends to read and examine ; but that is not the proper course 
of proceeding. As the counsel has no papers in the cause, in 
the proper form for this Court, and is not ready for the argu- 
ment, I think the appeal ought to be dismissed. 

Van Ness, J., was of the same opinion. And this being the Jf<nT*7Ui.JOJ0 
ananimous opinion of the Court, it was, thereupon, Ordered, 
that the appeal in this cause be dismissed, with costs. 

Appeal dismissed. 

JVote. It appeared that there was no appeal from the order diBmissing'the pe- 
thion for a rehearing^, and some of the Judges intimated that this Court eould 
not, on this appeal, order a rehearing, hut must decide only on the correctneM 
of Uie decretal order made by the chancellor on the exception to the report ; that 
if the appellant wished for a rehearing, he should have appealed from the chan- 
or dor's Older dismissing the petition ror a rehearing. 
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«»• CASES IN THE COURT OP ERRORS 

IN ERROM 

ALBANY, 
Pcbniary, 1815. 

*Jacob Taavis, and others, appeltanis^ 

against 
Thomas Waters, respondent. 

wit in chancery THIS was an appeal from an order of the Court of Chan- 

rigiittocosuup name of EzeJciel Travis^ for a specific performance of an 
nctinraiaM;" agreement for the sate of land, and for an account agaiost 
unless Um cMis Thomas ffaters^ the respondent. The hA\ stated a verbal 
^a^pam^i^ agreement, and that the defendant took possession of the land, 
fond, or are under it, and made several payments; that the respondent 
r Arty*towd h*d since commenced an action of ejectment to recover the 
the partj claim- possession of the premises,^ and had obtained a verdict at laiv. 
tfaey*w?'gniiiu '^^^ cause having been put at issue, and the evidence respect- 
ed as matter of ing the payments being contradictory, a feigned issne was 
'^^t the plain- ^Warded by the Court of Chancery, to ascertain the facts as to 
tiffs, on a bill of certain payments alleged to have been made ; and on the trial 
daim'tie^costs^ ^^ ^1^® 'ssuc at law, a verdict was found for the plaintiflT. 
unless they On the STTth of October^ 1808, the Court of Chancery decreed 
c^ezprMsiy • Conveyance, in fee, of part of the premises, to be executed by 
in the character the respondent, and directed the master to take an account of 
resenwives'^of ^he quantity of land to be conveyed, and of the payments, and 
the deceased to ascertain the balance, if any, due to the respondent, on the 
^^l if the payment of which, he was to execute the conveyance ; and 
biu of revivor that the Question of costs bo reserved until the comins in of 
tifls to betbe ^hc master's report The respondent appealed from that de- 
heira and ^ crce to this Court, in 1812, and' the decree was affirmed with 
pfljrty deceased, costs, and the rccord remitted to the Court of Chancery, in 
though, in fact, order that the decree of this Court should be carried into eze- 

tbey be also his .• /> s 

executor*, yet CUtlOU. ^G) 

they cui be EzekUl TravU, the complainant, died the 13th of Augtut^ 
only" "b'^^^e 1812 ; and on the d4th of Augutiy the appellantB, who are hi» 

former charac- 

SV ^^ W ^-^ 9Mm..JUp.4M 

fore the Court. 

^ The genera] rule m law and equity, is, that where the party dies before jndgmant or a deexee, ike eesii 
die with the person. 

Costs in equity rest in the diseretioD of the chancellor, and do not always fellow a decree in ftver of the 
party praying relief, {b) 

if^Jinat decree is silent as to costs, the question of costs not haviiqp been expressly restfved, the Court 
will not grant them on a subseaoent application, unless there is a rehearing on the merits. 

A decree on a bill for a specinc perrormance, on the cominr in of the master's report as to the qosnti^ of 
land to be conveyed, and tne payments made, directing the balance due to be paid, and the cooTeyuaee Is 
be executed, is hJbuU decree. 

Whether an ap]>eal will lie, from a decree of costs only, in any case f Qmcsiv. (c) 

But where a plaintiflT in chancery has been guilty of laches, or waived his claim to costs, by his neglect 
and inattention m obtaining the final decree, no appeal will lie from the order of the chaneeUor w l h a i iy his 
application for costs, {d) 

(b) Pattuon v. Hm//, 9 Coioen, 747. 

\c\ Vide Beach v. FtdUm Bank. 3 WenddFt Rep. 225. Kane v. WhiUkkj 8 TVeiuidP* Rep. 219 Rmi 
y. Vanderheyden, 5 Cent. Rep. 719. Eastbum v. Kirk^ Johu. Ch. Rep. 817. 
(d) Vide Tfie People v. RusmcII, 4 WrndeWt Rep. 61D. Dethom v. Hemham, 8 Cow. Rep. 94a 
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heirs and devisees, and two of them his executors, filed their J/v erro r 
*bill of revivor and supplemental bill, which having been or- albany, 
dered to be taken pro confeaso^ the Court of Chancery, on the Februaiy^ift 
23d of January t 1813, on the hearing of the appellants only, or- 
dered the cause to stand 'revived ; and the master, as before 
directed by the order of October y 1808, was ordered to take an 
account, and that on the payment of the balance, if any, the 
respondent should execute a conveyance ; that the appellants 
might sue out execution for the costs decreed in favor of £ze- 
Jciti Travis^ by this Court ; and that all further directions be 
reserved until the coming in of the master's report. The master 
made his report, which was filed the 17th of May, 1813, and 
the usual order entered for its confirmation, unless cause shown 
to the contrary in eight days. 

This order having become absolute, the appellants, without 
having the cause set down for hearing, obtained an order of 
the chancellor, entered the 31st of A/ay, ordering the respond- 
ent, under the directions of one of the masters of the Court, 
OD the payment or tender, by the appellants, of 13 dollars and 
24 cents, the balance found due by the report, and the interest 
thereon, from the 1st of Apf^h lo execute and deUver to the 
appellants a good and suflScient deed for the parcel of land 
mentioned in the report, according to the decree of the Court 
of Chancery, of the 23d of January, 1813. This decree being 
silent as to costs, the cause was set down for a hearing as to the 
matter of costs, in September, 1813 ; and the chancellor, on the 
8th of October following, decreed the payment of costs by the 
respondent, including as well the costs of the original, as of the 
present suit, the costs of defending the ejectment suit at law, 
and of the feigned issue. 

On the petition of the respondent, the present chancellor 
ordered a rehearing on the subject of costs, and after hearing 
the counsel of the parties, on the 6th of July last, was pleased 
to order and decree, '^that the decree of the 8th of October, 
1813, be reversed and annulled, and that the defendant (present 
respondent) is not, and shall not be, liable to pay to the com- 
plainants the costs in the said decree mentioned, or any part 
thereof, but that the defendant go quit thereof, &c. ; the com- 
plainants being left to bear their own costs, and the costs of the 
former complainant, whose representative they are ; " from this 
decree the complainants below appealed to this Court. 

* The CBANCELLom gave the reasons for his order, (a) [ e 502 1 

Riggs, for the respondent, then made a preliminary ob- 
jection, that no appeal would lie from an order for costs only. 
The Court said they would consider that question, if necessary, 
after hearing the argument of the appeal. 

(a) They were the same aa delivered by him in chancery, and wiU be (bond 
a Um) leportH of tbe cmm decidsd in that Cooxt. 
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IN ERROR, Henrj/y for the appellant, contended, that the onier of the 

ALBANY, "" 3^st of May, 1813, was not a final decree, but a mere interloc 

February, 1815. utory order ,t and referred to the decree of the 23d of January^ 

^"'^17^^'^^'^ which reserved all further directions until the coming in of the 

V. master's report The question as to costs^was reserved. J The 

Watxrs. decree of the present chancellor, annulling the order of his 

^?To£itS't predecessor, decides that, if a plaintiff in chancery dies, his 

ed.) representatives have a duty to perform, and rights to maintain, 

tt Har.c.Pr. without any power of obtaining a reimbursement of their 

expenses. 

It is not established in Englandy that there can be no appeal 
41 Fewy,S50. for costs, in any case ; though it may be the general rule there.^ 
«|«*r* *<p. jf^ ^jj^j^ j,yj^^ however, exists here. The principle estab- 
lished by this Court is, that there may be an appeal from all 
nMuu.Cas. orders which conclude the rights of the parties. || 
Rep. 586.^^ '^^^ chancellor says, that the costs which accrued before the 
John. R^p. death of Travisy were a personal duty, and there being no de« 
Rep. 443. ' ci"^^ ^^^ costs, the right to them became extinct at bis death. 
But this is only where the bill of revivor is brought for costs 
T2 Ve§etf, 680. only,f and where nothing further is to be done. The maxim, 
actio persanalii moritur cum persona, applies only to actions 
arising ex delicto. The Court of Chancery, in England , have 
regarded the rule there as a hard one, and have sought occasion 
to take the case out of its operation, and have said, that if there 
was any thing executory in the decree, or the costs were given 
tt2VeMy,468. out of a particular fund,tt there can be no revivor for costs 
'Srt Bn cL "'^'y 5 ^^^ there may be where there is a duty and co6ts.|]: 
7a«. 438. ' The respondents having allowed the bill to be taken pro 

tiBfmburuA&. confesso, instead of coming in and pleading or demurring, ^e 
1^ ^^Vm^', parties are placed precisely in the situation in which Ezeiciel 
195. ' Travis stood. ^^ 

&j 3 p. Wme. It may be objected, that the executors of Ezekiel Travis are 

not made parties, though two of the appellants are, in fact, 

his executors. The omission to make them qua executors, 

[ * 503 ] ^parties to the suit, is a matter of form ; and a bill is never 

III! ^/^^ * dismissed for want of parties, or on matter of form.|||j 

Costs in equity rest, it is true, in the sound discretion of the 
HIT 2 Atk. Ill Court ;f IT but wherever the material issue between the parties is 
tn 1 Bro. Ch. found for the plaintiff, he shall have his costs at law.ftt 

Co*. 444, 425. r ? 

Riggs, and Baldwin, contra, insisted, that though a bill of re- 
vivor Be taken pro confesso, that it gave the party, in whose 
favor the suit was revived, all the rights of the original parties. 
The rights obtained will depend on the character in which the 
party seeks to revive. If it be as AetV, executor, or devisee, he 
will have the rights belonging to the character of either, as the 
case may be, and no other. 

All the cases to be found in the English books, relative to 
appeals for costs, are from the decisions of the master of the rolls 
to the chancellor; and a petition to the chanceltor himself, for 
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a rehearing. Not a case is to' be found, except the one cited IN error 
from Aljsdy^s Reports, of an appeal to the house of lord^, on a '^Jil^i^SY^ 
mere question of costs.f But that case is no authority. February, itf is. 

But it is said, though this may be the rule in England, it is ^"^JT'^'^^^ 
not the law here. The words of the statute are broad and ex- v. ' 

tensive ; but in the construction of them, this Court have de- Waters. 
cided, that an appeal will not lie from every order of the Court dJ^^^^ss 
of Chancery. No general rule has been settled, by the adjudi- Ear v. Parnei, 
cations of this Court, that embraces this question. This Court J^^^'''^^^' 
will consider the circumstances of each case, as it arises. Costs 
in the Court of Chancery are at discretion ; and where that dis- 
cretion has been exercised, in principle, there is an end to the 
question. This Court is modelled on that of the English house 
of lordsy as a Court of appeals, and the decisions of that tribu- 
nal have always been regarded as precedents in this Court. It 
would not be expedient, or good policy, for this Court to hear 
appeals from decisions on matters of costs merely. The allow- 
ance or disallowance of them, by the chancellor, must depend 
on the consideration of a variety of circumstances in the Court 
below, which cannot be made to appear here. The Court of 
Chancery, in England^ rarely grants a rehearing for costs only,t 1 1 Bro. Ch. 
and never unless in case of mistake or palpable injustice ; and ^' ^^^' ^'^^' 
even in those cases, great caution is used in granting a re- 
hearing.^ This Court, as it cannot have the same knowledge M Diet. /Up. 
of all the circumstances, *ought to exercise much greater cau- 250. Amii^\ 
tion in the allowing of appeals in mere matters of costs. [ * 504 ] 

It is said, that the order of the chancellor, to carry the first 
decree into effect, was a mere interlocutory order, not a final 
decree. The decree of the Court, on the report of the master, 
was H final decree^ for there was a final liquidation of accounts ; 
nothing was left to be ascertained, but the Court was prepared 
and able to pronounce on the whole merits of the cause.jj II ^^^-.JP* 
That there was no reservation as to costs, was not the fault of J^^^ ' ^ '' 
the Court, but of the appellant. The decree was at his own 
instance and application, and being silent as to costs, there is a 
Waiver of them. The omission is not such a matter of form 
that it could be supplied on application to the Court. The de- 
cree being final, it cannot be altered, any more than a judgment 
at law. 

A revivor determines nothing as to the ultimate rights of the 
parties.K The cases of Delaval v. Blackett, and Dodson v. J^^^- ^^* 
Oliver,ff cited by the appellant's counsel, show that an appeal ^ Bunhtn^s 
will not lie on a mere question of costs. The case of Hyde v. R^p, 45. IGO. 
F^stfj'XX has no application to this question. Where costs are ^1 Diekau, 
payable out of a particular fund, or where they are given by 
way of relief, being considered as a dutyy and not as costs, the 
('ourt have obliged the representatives of the deceased party to 
pay the costs, not as within the common rule as to costs, but as aa jamei v. 

relief.^^ wS?667* fo 

In regard to this question, it makes no difierence whether the vuty, m. 
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tN ERROR, decree was final or interlocutory. In chancery, costs no more 
ALBANY, follow the success of the party, than interest follows the recov- 
p^bruary^sid. ery of a debt : they rest in the sound discrelion of the Court. 
^ It is the estublished practice of the Court of Chancery', la re- 

serve expressly, in its decree, whatever is not decided by the 
Court; and if nothing is reserved, there is nothing furthei lo 
decide. 

As to the costs that accrued in the lifetime of Ezekiel Travis, 
they never have been ascertained or decreed, and must, of 
course, die with his person ; and as to the costs which have 
accrued since, we are willing to pay them. 
1 1 Diek. 16. In Lloyd v. Powis^\ though the bill of revivor was dismissed, 
with costs, yet the Court would not allow the defendant, the 
[ * 505 ] *heir, the costs which accrued in the lifetime of his father ; for 
it was ruled that they died with the person. 
Xt P. Wm$, In Tamer y. Turner X though the infant's bill was dismissed 
^' with costs, yet, on a rehearing, it was dismissed without costs 

by Lord Chancellor King, 

If costs were decreed in this case, they would not go to the 
appellants, but to the personal representatives of Ezekiel Travis^ 
$ Sir, 706. deceased.^ The appellants are not brought before the Court as 
2 Dickens, cxccutors or administrators ; | there are, therefore, no persons 
before the Court who can c aim the costs. But if the costs 
have not been decreed, they cannot be recovered after the death 

DtiJ^TjohZ' ^^ ^^ party.ir 

Rep/diA, As to the costs subsequent to the death of Ezekiel Travis, 

the chancellor has decided that each party shall pay his own 
costs. Costs do not necessarily follow the obtaining an ac- 
count in equity. There are various cases in which costs are 
tt 1 Bro. p. refused.ft 

C.\.{Tamluu's 
m1 \ 12 VeMtv 

3!26. 335. 7 Ve' Henry, in reply, said, that this was a question of great im- 
^^ 3 Ke> P^i^^c^^^ ^ ^^ suitors in chancery; and the rule of refusing 
uy, 195.' costs, in such a case, if sanctioned, would produce great injus- 

tice. Suppose a bill filed against a faithless trustee, and it 
should be made to appear that he was guilty of gross fraud in 
relation to his trust, and the complainant should die before the 
final decree ; his personal representatives come into Court for a 
revival, and they are told that they may have their rights, but 
no costs which have accrued. It may be that the costs amount 
to the value of their rights. 

An interlocutory order is granted upon motion, or petition, 
not on a hearing. A final decree does not depend on the time 
when it is made, but on its relation to the essence and merits of 
the cause, after a full hearing of all the parties, and when the 
object of inquiry has been ascertained and examined. TKe 
question as to costs was reserved, by the first decree, in the 
lifetime of Ezekiel Travis ; and will a silence on the subject, 
in the subsequent decree, deprive the appellants of their costs ? 
la Courts of law, judgments are sometunes amended, where 
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interest has been omitted. The equity of the claim of the ap- iat error 
peliants, for costs, is apparent from the whule proceedings, albany. 
How can the complainant be said to have slept on his rights, Febmary^iA. 
when he was in the peaceable possession of the land for 15 
*year8, until he was disturbed by the litigious spirit of the "^v/ 

respondent? Waters. 

• [ * 606 j 

Platt, J. The question on this appeal respects, 1st. The 
costs which accrued prior to the death of EztJciel Travis ; and, 
2dly. The costs which have arisen since the appellants became 
parties upon the bill of revivor. 

In examining the claim for costs which arose prior to the 
abatement of the suit, this consideration is presented : to wit, 
that the duty of conveying the land, which was established by 
the decree of the 27th of October^ 1808, (and afterwards 
affirmed in this Court,) became separated from the obligation 
to pay costs, (if any such obligation existed,) when the suit 
abated by the death of Ezekiel Travis. 

The conveyance of the land was due exclusively to the heirs 
and devisees ; and the costs (if they were equitably due) could 
only be claimed by the executors or administrators of JEzekiel 
Travis. 

Upon examining the authorities cited on the argument, (Ha// 
▼. Smith, I Bro. Ch. Cos. 438. White v. Haywood, 2 Fes. 461. 
1 Dick. 173. Kemp v. Mackrell, 2 Ves. 580. Morgan v. 
Scudamorcy 3 Ves. 195. Uoyd v. Powis, 1 Dick. 16. and 
Blower ▼. Mowets, 3 Atk. 772.) it appears to be an established 
rule in equity, that where there has been no decree for costs, 
and the suit abates by the death of the party, the right to costs, 
up to the time, is extinguished, unless the costs art payable out 
of a particular fund, or are connected with a duty towards the 
party daiming costs. 

According to the allegations in the bill of revivor, in this case, 
which was taken pro confesso, the appellants claim only in the 
character of heirs and devisees of Ezekiel Travis ; it not being 
averred that any person had accepted or assumed the office of 
executor or administrator. It follows, therefore, that the ap- 
pellants have no right to the costs which accrued in the lifetime 
of Ezekiel Travis ; because those costs, if allowable, are due 
to his personal representatives; and although the executors 
might have been joined with the heirs and devisees in the bill 
of revivor, yet it is clear, that they must, in such a case, be 
deemed parties for entirely distinct objects. The heirs and dev- 
isees sue for the conveyance of the land, and the executors 
for the costs of the original suits only. 

*To test the rule, therefore, let us suppose that, upon the [ * 607 ] 
death of Ezekiel Travis, Waters had voluntarily conveyed the ^ 

land to the appellants ; and the executors of Ezekiel Travis had 
then filed their bill of revivor for costs of the original suit; 
could the suit have been revived for tbe purpose of obtaining 
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IN ERROR, those costs ? I think not. It would have been a bill of revivor 

ALBANY, fi^ ^^'^* ^^h y *^^ ^ ^^ decree had passed for costs before the 
Febnury, 1815. suit abated, the claim for costs moritur cum persona, 
^''■^'*^'^^^^ Whether the executors alone attempt to revive the suit, or 
^7" whether they join with the heirs for that purpose, their object 
Waters, would be, in both cases, singly for costs, unconnected with any 
other duty as to them ; not payable from any fund, and not 
within any of the exceptions to the general rule, which is com- 
mon to Courts of law and equity, that where the suit abates 
before judgment or decree, the claim for costs is extinguished. 

It would, therefore, have been useless to have directed the 
hill to lie over till the executors or administrators, if any, 
should be made parties; nor was it necessary for Waters to 
plead or demur to the bill of revivor, for the want of proper 
parties, because the claim of the executors for costs roust have 
been unavailing. Besides, it is never necessary to plead or 
demur to a bill, if the bill itself contains no equity, which 
is the case in this bill of revivor, in regard to costs in the 
abated suit. 

Whether the appellants would have been entitled to the costs 
which accrued since the death of Ezekiel Travis, if their pro- 
ceedings had been regularly conducted for that object, I deem 
it unnecessary to decide. It is certain, however, that a very 
broad discretion belongs to the chancellor in regard to costs, 
and that the right to costs is by no means a necessary conse- 
quence of the relief prayed for and obtained ; on the contrary, 
there are many cases where equity grants the relief sought for, 
upon condition of paying costs to the defendant. 

The rule of practice, in equity, is, that if ihejinal decree be 
silent as to costs, and the question of costs is not expressly 
reserved^ the Court will not listen to a subsequent application 
for costs, except it be on a rehearing upon the merits, which 
is sometimes applied for merely for the purpose of introducing 
such a reservation as to costs. {Herle v. Greenbanky 1 Dick. 
370.) 
[ * SOS ] *A question has been made, whether the decree of the 3 lit 

of May, 1813, waajinal or interlocutory. 

According to Harrison^s Practice in Chancery, (622.) " A 
decree \& final, when all the circumstances and facts material 
and necessary to a complete explanation of the matters in liti- 
gation are brought before the Court, and so folly and clearly 
ascertained by the pleadings on both sides, that the Court is 
enabled, from them, to collect the respective merits of the par- 
ties litigant, and upon full consideration of the case made out 
and relied upon by each, determines between them, according 
to equity and good conscience." 

" A decree is interlocutory ^ when it happens that some mate- 
rial circumstance or fact, necessary to be made known to the 
Court, is either not stated in the pleadings, or so imperfectly 
ascertained by them, that the Court, by reason of that defect, 
434. 
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IS unable to determine ^na//y between the parties; and, there- IN error. 
fore, a reference to, or an inquiry before, a master, or a trial of albany, 
the facts before a jury, becomes necessary to have the doubts February, isis. 
occasioned by that defect removed. The Court, in the mean """^T"^^^"*^^ 
time, suspends ii3 final judgment, until, by the master's report, v. 

or the verdict of a jury, it is enabled to decide ^na/Zy." Waters. 

According to these definitions, it seems to me, his honor 
the chancellor was correct in deciding, that the order of the 
31st of May, 1813, is to be regarded as the final decree in this 
cause. 

By the bill, Travis claimed a conveyance for the whole parcel 
of land originally contracted for, and insisted upon certain 
payments in money, oxen, and turnips. By the answer. Waters 
denied any payments made on account of the land ; and, as to 
part of the premises in question, he alleged, as a defence, that 
be had, with the consent of Ezekiel Travis, conveyed 50 acres 
of it to one person, and 150 acres to another, (not naming who 
those persons were.) 

All tiie facts stated by way of excuse, or defence, in the 
answer, were put at issue by a general replication. 

The chancellor ordered a trial of feigned issues, to ascertain, 

1st. Whether Travis paid 60 pounds, in May^ 1787, as part 
consideration of these lands ; 

2d. Whether, in June, 1807, Travis, in like manner, paid 12 
pounds ; 

♦3d. Whether, in November, 1807, Travis, in like manner, [^509] 
paid a yoke of oxen, valued at 16 pounds. 

The verdict upon each of these issues was in favor of Travis, 
thereby establishing the iact of those three payments, on account 
of this land, at the times there stated ; but it must here be re- 
marked, that the two other material facts put in issue by the 
pleadings, were perfectly unascertained when the chancellor 
made the decree of the 27th of October, 1808. 

By the appellant's case, it is expressly stated, that " the de- 
fendant below made no proof of the conveyances alluded to in 
bis answer, nor' of the partition with David Johnson, nor of any 
other conveyances, except that two discredited witnesses said, 
in general terms, that Waters had sold so many acres of this 
land with Travis^s consent." Nor was there any inquiry made, 
nor any evidence received, upon the interrogatories in the cause, 
in regard to the quantity or value of the turnips stated to have 
been delivered in part payment for the land. 

By the interlocutory decree (as I consider it) of the 27th of 
October, 1808, it was ordered, "that the defendant convey to 
the complainant, in fee, and in severalty, by a good and suffi- 
cient deed in the law, so much of the lands contained in said 
lot, No. 39, not exceeding three fourths of one half of the said 
lot, as the said defendant hath not become incapacitated to 
convey, by reason of the partition, and of the release and con- 
veyances aforesaid : and that it be referred to a ni^ter to tai^e 
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IN ERROR, an accottnt of the quantity of land, part of said lot, \^h!ch is to 

ALBANY. ^ conveyed as aforesaid." And further, that the master \tate 

F<bruar3r,i8]5. an account, charging the land at eight shillings per acre, with 

^^'^P'^'^^'^^ interest, and crediting the three several payments found upon 

^r, ' the feigned issue, with interest; and, also, directing the master 

Watsm. to report as to the amount of the turnips sold by Travis to 

Waters^ 

This reference to the master, therefore, was not merely to 
calculate interest, and state an account upon fixed data ; on the 
contrary, that reference involved an inquiry, by the master, 
whether Travis had, or had not, made a payment in turnips, on 
account of the land ; and, if any, to what amount. It also in- 
volved, not merely a survey, but an inquiry whether Waters 
had executed a deed or deeds of conveyance for any part, and 
bow much, of the premises in question, to any other person, as 
[ * 510 ] *set forth in his answer ; no such conveyance ever having been 
proved or exhibited. 

It is clear, therefore, that, by the pleadings, and the facts 
found by the verdict on the feigned issues, it did not fully appear 
bow much had been paid by Ezekiel Travis^ on account of the 
land ; nor did it appear how much of the land contracted for, 
Waters remained capacitated to convey. These essential iacts 
remained to be ascertained by the master's report, before a ^im/ 
decree could be pronounced. 

The decree of the 31st of itfay, 1813, was founded on the 
master's report, and the other interlocutory proceedings in the 
cause. It finally settled the respective rights of the parties, 
upon the whole merits ; and consummated the suit, by ordering 
Waters, upon payment to him of 13 dollars and 24 cents, to 
convey to the appellants '' the parcel of land in the said report 
particularly mentioned and described," in the proportions 
previously settled. 

This decree was taken by the appellants exparte^ as advised 
by their counsel ; and must be considered as allowing them all 
that they asked for. No further equity was reserved. The ap- 
pellants paid to Waters the balance reported to be due to him, 
and he obeyed the decree in cvecuting the conveyance to them. 

As I understand the practice, the solicitor for the complain- 
ants was irregular in entering that order or decree, ex parte, in 
vacation, without notice to hts adversary. Waters might have 
obtained an order to vacate it for irregularity ; but he waived 
that objection ; that is, he admitted the decree to be of the same 
force and effect as if it had been entered upon a hearing after 
regular notice. 

According, therefore, to the settled practice in chancery, 
which is similar in analogous proceedings at law, the claim for 
costs was waived by the appellants in taking a final decree for 
the land without reservation ; and that claim could never be re- 
vived, but upon an application to open the final decree upon its 
bierits. Such an wplication was never made ^ on the contrary, 
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» 

ibe «4>peBant8 actually demanded and accepted a performance JN ERROR. 
of that decree ; and after the decree was thus completely exe* albai^y, 
eutedy a rehearing, if applied for, would not (I pre&urae) have Februwy^w. 
been granted. 

I am not prepared to say, that an appeal will not lie, in any 
cfMe, for coMis only. But, in this cascj the motion for costs is 
*to be considered as an application ti> be reinstated in a claim 
which had been waived ; or as a motion to excuse a laches or 
defauk of the party claiming costs ; and, in that view, I think 
the order of the chancellor, refusing such indulgence upon a 
point of practice merely, is not a subject of appeal under our 
constitution, and the statute regulating appeals. 

By that statute, '^ any person aggrieved by any order or 
decree in chancery, may appeal," &c. 

To be " aggrievedy^ is to be " injured in one^s ^ight; " and 
a person who waives his claim, suffers damnum absque injuria^ 
and cannot be legally said to be " aggrievsd.^^ 

The appellants have lost their right to claim costs, by their 
own lackesy or default, in not asserting their claim according to 
the regular course of proceeding in chancery ; and in the Tate 
case of Sands y. Hildreth, in this Court, it was decided, that if a 
party be concluded of his rights by his own default in the Court 
below, this Court will not sustain an appeal /or the purpose of 
reinstating him. 

I am, therefore, of opinion, that the order appealed from 
ought to be affirmed. 

. Thompson, Ch. J., Van Ness, J., and Tates, J., were of 
the same opinion. 

Arnold, Bicknell, Cantine, Radcliff, Stewart, Tibbifs 
and Verbrtck, senators, also concurred. 

Spencer, J., said, that as to the preliminary question, he 
thought the English house of lords would not entertain an 
appeal for costs merely. It was, however, more a question of 
practice than principle ; and though appeals ought not to be 
encouraged, he was inclined to the opinion, that, under the 
provisions of our statute, an appeal might lie from a depree . 
for costs. 

As to that part of the decree of the chancellor, relative to 
the costs which accrued during the lifetime of Ezekiel Travis^ 
he thought it correct ; but as to the costs subsequent to the bill 
of revivor, he was of opinion, that the decree, so far as re- 
spected the disallowance of those costs, ought to be reversed. 

*Clark, Crosby, Prbndgrgast, Ross, Swift, Tabor, Van [ *612'' 
Schoonhoven, and Wendell, senators, concurred. 

A majority of the Court being of opinion, that the decree of 
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iN ERROR, the Court of Chancery ought to be affirmed, it was thereopon 
'^BANY, ORDERED, ADJUDGED, and DECREED, that the decree of the 
February, I8i5. Court of Chancery be affirmed ; that the petition and appeal be 
"""■^T^^""*^^ dismissed, and that the appellants pay to the respondent his 
^f^' costs, to be taxed by the clerk of this Court ; and that the re- 
Shotwkll. spondent have his execution therefore out of the Court of 
ibrcft t7, 1816. Chancciy ; and that the record be remitted, &c. 

■ 

Judgment of affirmance. 



Isaac Chxsoi^, plaintiff in error^ 

against 
Gilbert Shotwell, defendant in error. 

The plafaitiir HENRY, for the defendant in error, moved for a re taxation 
tjS^'JeJ^ of the coste in the Supreme Court, being 137 dollars and 71 
11 to be allowed cents, and of the costs in this Court, which had been taxed by 
^£^^!Z ^e clerk at 714 dollars and 21 cents. (See S. C. ante, p. 31. 
ptmer bookt, 59-— 68.) He particularly objected to the charge for copies of 

Cmu for the ca^es dejivered to this Court, amounting to several hundred 
travel and at- dollars ; and also to the charge for the attendance of witnesses 
^S^'^N^ at New- York, on ex parte examination. 

Kont,exaiiiiiied It appeared that he had applied to two of the members of 
2j^«^^uenot ^^-g Court, in the vacation, for an order to stay the proceedings 
in the cause, which was refused. He cited the act relative to 
cosU, 2 N. K L. p. 13. 

BuTTy contra, cited the rules of this Court. (Printed rules, p. 
6.) But the 9th rule directs, that the plaintiff in error, or ap- 
pellant, shall deliver paper books to the president^ chancellor, 
chief justice, and one of the puisne judges ; and the defendant 
in error, or respondent, shall deliver them to the other judges. 

The Court referred the bill to the chancellor for a relaxation, 
who reported, that he had struck out the charges for cases 
[ * 513 ] ^delivered to the Court, and for attendance of witnesses at 
New- York, &c. Burr appealed from this taxation, but the 
Cgurt confirmed the relaxation of the chancellor, allowing the 
plaintiff to charge for four cases, or paper books, only, according 
to the rule of the Court. 
438 
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m ERROR. 

ALBANY. 
February, 1816. 

The New- York Firemen Insurance Company, v^^-v--^^ 

plaintiffs in errors ^'* clj. '*"' 

against 
Jacob I. Walden and Thomas Walden, 

defmdarUs in error. 

THIS cause came up from the Supreme Court on a writ of wiiat ftco in 
error. For the fects in the case, and the judgment of the Court J? the *i»wld 

below, see S. C. ante^ p. 128 — 139. are material, 

and necessary 

Platt, J., assigned the reasons for the judgment of the Court eated to the as- 
below, which were the same as those stated in the report of the J^^f e^tjj 
case in the Supreme Court. the insurance^ 

matter for a iu- 

^^ rv ezcliisivcliV 

The cause was argued by S, Jonesyjun,^ and WeUsy for the to' detenninej 
plaintifTs in error ; and by Qriffiuy and Henry ^ for the defendants S'his'chaSto 

in error. the jury, thougli 

he ma^ express 
— _ » • • • his opinion as to 

For the plaintiffs in error y it was contended, 1. That there the materiality 
was a concealment of certain letters and matters, relative to the ^J^^^nce' 
conduct and character of the master, which were material to the or by way o/ 
risk, and ought to have been disclosed to the plaintiffs in error, Jf^dclibt^^wS 
at the time the policy was underwritten. And to this point difficulty, ou^t 
were cited Marshall on Insurance^ Condy^s ed. 315. 465. Sma^posSve 
468, 469. n. 74. 473. n. 75. 1 Wm. Bl 594. 3 Burr, direction*^ or 
Rep. 1909. 3 Dallas, 491. 4 Bos. ^ Pull 151. 1 Gaines's ^SSSimy*** rf 
Rep. 57. Doug. 306. 2 F. Wms. 107. the frets eon- 

2. That under the circumstances of the case, the policy did Srel^t Ae>i^ 
not protect the ship against the barratry of Carturright, the »om ezercisin^^ 
master ; and that there was not sufficient evidence of barratry Mit,**^^*/"^!! 
to entitle the plaintiffs below to recover on that ground. To cidingforthem- 
Ihis point •were cited 6 Term Rep. 283. 1 Johns. Rep. 229. '*'''?• 514 i 
Marshall on Ins. 534. n. Whether in- 

3. That the materiality of the concealment was a question of fonnatioa or 
fact, and ought to have been left to the jury ; and to this point the^iissored, as 
were cited 1 Johns. Rep. 522. Marshall. 470. n. 74. 473. ft. to the eare^ 

A'^/* neUf eztrava 

^*"' gance,andwBnt 

4. That the judge before whom the cause was tried, admitted of economy in 
improper evidence, and misdirected the jury. materiid^''and 

ought to be dis- 

For the defendants in error, it was insisted, 1. That this was tuaxer at the 
a clear case of a loss by the barratry of the master. 6 East, time crf'effcctinr 
126. 2 Binney's Rep. 274. 2 Caines's Rep. 72. Cov;p. 143. l£««.??p 
1 Johns. Rep. 229. 8 Johns. Rep. 272. Parke on Lis. 119. 

2. That the charge of the judge to the jury, relative to the 

(a) See the cases cited S. C. n^pm, p. 1S8, m nole. 
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IN ERROR, concealment, was correct ; and that the implied warranty of 
ALBANY, seaworthiness, includes the nautical skill, and good moral char- 
Fabrawy^ifi. acter of the master, and so no disclosure was necessary. Parke 
' on 1m. 300, 301. Marshall on Ins. 476. 4 East, 590. 1 
CampbeWs iV. P. Rep. 42 1 . 4 East, 696, 597. MarshaU, 1 54. 
473. n. 74. 

3. That the materiality of the alleged concealment wan 
wholly a matter of &ct. Parke on Ins. 273, 274. 13 East, 47. 
• 4 Bos. Sf Pull 151. 3 Dallas, 494, 496. 6 Cranch, 274. 279. 
281. 338. 340. 1 Johns. Rep. 523—528. ; and that no bill of 
exceptions would lie as to the opinion of the judge at the trial, 
on a matter of fact. Bull. N. P. 316. 1 Bac. Ah. 529. tiu 
BUI of Exceptions. 2 Caines^s Rep. 163. 168. 8 Johns. Rep. 
507. 515. That the remedy, if any, was b^ a motion for a new 
trial, on the ground that the Terdict was against evidence. That 
the late act, requiring bills of exceptions to be returned into 
the Supreme Court, (I N, R. L. 319. sess. 36. ch.3. s. 4.) (a) 
did not intend to extend them to matters to which they did not 
before reach. 

The Chanceli;or. This case comes up upon a bill of ex- 
ceptions, and we are accordingly to be confined to the obiections 
taken at the trial, and appearing on the face of the bill. The 
question is, whether there was error in the charge which the 
learned judge delivered to the jury. This charge was, ^^ that 
the several matters given in evidence on the part of the plain- 
tiffs, were, in his opinion, conclusive evidence of the barratry of 
[ *5I5 ] *^the master of the vessel, on the voyage ; and that the plaintiifs 
were not bound to communicate, or disclose, to the defendants, 
any of the letters, matters, or circumstances, which were, at the 
tame of the insurance, in their possession, relative to the maste.* ; 
and that the matters given in evidence, on the part of the de- 
fendants, were not sufficient to maintain the issue on their part, 
or to bar the action of the plaintiffs ; and that if the jury agreed 
with him in opinion, they ought to find a verdict for the plain- 
tiffs ; '' and with that charge, he left the matter to the jury. 
• The counsel went at lar^e into the discussion of the question, 
whether the assured were bound to communicate to the under- 
writers, at the time they applied for insurance., the letters and 
other knowledge they possessed of the improper conduct of the 
master. But it appears to me that this question is not for the 
decision of this Court, because, whether the circumstances rel- 
ative to the master ought to have been disclosed, depends upon 
the question, whether those circumstances were material to the 
risk ; and the materiality is a qaestion of fact for a jury, and not 
a question of law for the Court. It is a well-settled principle 
in the law of insurance, that what fact<«, in the knowledge of the 
assured, are material, and necessary to be communicated to the 

(a) 2K. &4SS. 
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underwriter, when insurance is asked for, is for a jury to deter- JN erro r. 
m ne ; and I will briefly notice a few cases, in illustration of ALBANyf 
this point. My whole opinion will rest upon the admission and February^sid 
\he solidity of this principle. 

In Macdowall v. Fraser, (^Dotig. 260.) it was assumed by the 
K. B. as a given point, and it was said expressly by one of the 
judges, that the materiality of a certain representation to the 
underwriters was proper for the consideration of the jury ; and 
in the case of Shirley v. Wilkinson^ which came before the same 
Court, two years afterwards, {Doug. 396. n.^ Lord Mansfield^ 
and the rest of the Court, were of opinion, tnat if the assured, 
at the time when the policy is effected, in representing to the 
underwriters the state of the ship, and the last intelligence con* 
earning her, does not disclose the whole, and what he conceals 
shall appear material to the jury, they ought to find for the un- 
derwriter, though the concealment should have been innocent 
The next case 1 shall mention, is that of fVilles v. Glove, (4 B. 
fy P. 14.) in which the Court of C. B. admit the same doctrine ; 
and on the question whether the concealment of a certain letter 
was material, the Court held the verdict to be against evidence, 
and awarded a new trial ; *and they declared, that though great 
respect was due to the opinion of the jury, still they thought 
their judgment on that point had been too hastily formed, and 
that the case ought to be reconsidered. In LyttledaU v. Dixon^ 
(4 B. if F. 151.) the same Court, afterwards, unanimously, and 
very explicitly, declared their opinion, that every material cir* 
cumstance must be disclosed ; but that it was for the jury to 
say. how far any given circumstance was material. 

From these cases it appears, that the principle which I have 
stated as the ground of my opinion, is settled in the English 
Courts ; and 1 will now show that it is as explicitly acknowledged 
in our American law. 

In Livingston v. Delafield, (1 Johtis, Rep. 522.) the Supreme 
Court of this state declared that, whether certain information 
which the assured knew, and did not communicate, became 
material, was a question of fact that the jury were to decide ; 
anJ the same doctrine had been previously advanced by the 
most distinguished counsel, {Hamilton and HarisoUy) and evi- 
dently acquiesced in by the Court, in a case which arose some 
years before. (1 Caines^s Rep. 229.) So, in Murgatroyd v. 
Crawford, (3 Dallas, 491.) in the Supreme Court of PennsyU 
vania, Ch. J. Shippen declared, that if, in the opinion of the 
jury, a knowledge of the circumstances that were suppressed 
would have induced the insurer to demand a higher premium, 
or t'^ refuse altogether to underwrite, it would be sufficient to 
invalidate the policy. Again, in the case oi Marshall v. Union 
Tns*trancs Company, decided in the Circuit Court of the United 
States for the district of Pennsylvania, (1 Condy's Marshall^ 
473. b. n.) the Court left it pointedly to the jury to judge of 
the materiality of circumstances not disclosed. And, to con-> 
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j N ERROR* elude with the highest judicial authority in this country, the 
ALBANY, Supreme Court of the United States has decided, on two difTer- 

Fgbnwry^sig, entoccasions, Livingston v. Maryland Insurance Company, and 
Maryland Lisurance Company v. itudens, (6 Cranchy ^4. 338.) 
that the operation of any concealment on the policy depends on 
its materiality to the risk) and that this materiaUty was a sub- 
ject for the consideration of a jurv, and must be left to them. 
One of those cases was considerably analogous to the one now 
before us. It came up on error, founded on a bill of excep- 
tions taken at the circuit, and the Court say that the effect of a 
misrepresentation, or concealment, depends on its materiality to 

r * 517 ] *the risk ; and this must be decided by a jury, under the di- 
rection of the Court ; and, in that case, said the Ch. J., it had 
not been decided, and, consequently, a venire facias de novo 
was awarded, to the end that a jury might pass upon the ques- 
tion of a material concealment. 

It is thus settled, (as far as authority goes,) beyond aU doubt 
or contradiction, that, whether the matters not disclosed in this 
case were material, was a question that ought to have been 
submitted to the consideration and decision of the jury ; and 
here, I apprehend, lies the error committed by the learned 
judge, that he has given a binding direction to the jury, upon 
matter of fact, as if it had been matter of law. It appears to 
me, that the true and necessary construction of the charge, as 
stated in the bill, is, that it was a positive direction, in point of 
law, as to the materiality of the non-disclosure, and that it 
must have been so received and obeyed by the jury. If the 
charge had been intended as a mere opinion to the jury, on a 
matter of fact, on which they were to exercise their judgment, 
the jury would, undoubtedly, have been told, that the defence 
in the case rested upon the question of the materiality of the 
letters and facts not disclosed, and that it was for them to judge, 
from the evidence, whether the disclosure would have varied 
the premium, or increased the risk, in respect of the barratry 
of the master ; and that if the jury should be of opinion that the 
facts not disclosed were in that sense material, they must find 
for the defendants ; and that, if they thought otherwise, they 
must find for the plaintiffs. This would have been the language 
of a charge suit^ to the submission of such a point ; and we 
have an example of this species of charge Hf, indeed, an ex- 
ample can be wanting) in the bill of exceptions taken in the 
case of Smith v. Carrington, (4 Cranch^ 64.) If, then, the 
judge had deemed it proper to add his own opinion on that fact, 
for the assistance or satisfaction of the jury, it might have been 
done with utility, and with safety. But the charge, as stated 
in the case, is not of this nature, but it is in the usual style and 
language of a direction of the Court, on matter of law. The 
precedent of a bill of exceptions, which was cited from BuHer^s 
N. P. 317., and which is given as for misdirection, is in the 
language of the charge in this case. '' And the said chief jus- 
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tice did then and there (says the precedent) declare and deliver in error. 
his opinion to the jury, that the said several matters so pro- albany 
duced "^and proved, on the part of the defendants, were not, Febru&ry, i8i& 
upon the whole case, sufficient to bar the plaintiff of his action ; '^--^'^n^'""*^^ 
and, with that direction, left the same to the jury," There is *** cli.^"*' 
a precedent of a bill of exceptions given in 3 Burr. 1742., and "* 

which was taken to a charge on the subject of search-warrants, ^^i^"* 
made by Lord Camden, when Ch. J. of the C. B. ; and the [ * ^^^ i 
language of this very authentic precedent is almost in the very 
words of the one before us : '^ And the said chief justice did 
then and there declare and deliver his opinion to the jury, that 
the said several matters so produced and proved, on the part 
of the defendants, were not, upon the whole case, sufficient to 
bar the action, and, with that opinion, left the same to the 
jury. 

In this case, from Burrow, it was never doubted but that the 
opinion of the chief justice, so stated in that bill, was taken 
and received as a direction in point of law ; and if the charge 
in the case before us is not to be deemed of that character, it 
will be impossible, hereafter, to discriminate between a charge 
containing a positive direction in point of law, and mere advice 
on a matter of fact. I shall not enter into any minute crit- 
icism on words. No one who consults the precedents can 
well be at a loss for the meaning of this charge. The language 
of the learned judge was, that the plaintiffs were not bourtd or 
required to make the disclosure ; that the matters offered in ev- 
idence were not nifficient to bar the action, and nothing was said 
about the weight of evidence for the consideration of the jury. 
If even it was doubtiul, by the bill, whether the charge was 
intended as direction, or otherwise, the result of my opinion 
would be the same ; because, when the judge interposes his 
opinion to the jury, on a point of fact, it ought not to be left 
in doubt in what light they are to receive his charge. In order 
to preserve a just balance between the distinct powers of the 
Court and the jury, and that the parties may enjoy, in unim- 
paired vigor, their constitutional right of having the law de- 
cided by the Court, and of having the fact decided by the jury, 
every charge should distinguish clearly between the' law and 
the fact, so that the jury cannot misunderstand their rights or 
their duty, nor mistake the opinion of the judge upon matter 
f>f fact, for his direction in point of law. The distinction is 
ail important to the jury. The direction of the judge, in the 
one case, is obligatory upon their consciences, and so they will, 
*and so they ought to, regard it ; but his opinion, in the other [ *^ 519 ] 
case, is mere advice, and the jury are bound to decide for them- 
selves, notwithstanding the opinion of the judge, and to follow 
that opinion no farther than it corresponds with the conclusions 
of their own judgment. Unless this distinction be kept stead- 
ily in view, and be defined with all possible precision, the trial 
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m ERROR, by jury may, in time, be broken down, and rendered nominol 
ALBANY, and useless. 

[»2f ^^ I &m far from wishing to restrain the judges of the Courts of 
law from expressing freely their opinions to the jury on matters 
of &ct, and still less from interfering with their power of con- 
trolling the mistaken verdicts of juries, by a liberal exercise of 
the discretion of awarding new trials. No roan can be more 
deeply sensible of the value and salutary tendency of this judi- 
cial aid and discretion, and none, certainly, can possess higher 
confidence in the character and wisdom of the Court whose 
judgment is now under review. Ail that I feel it my duly to 
contend for is, that whenever the judge delivers his opinion to 
the jury on a matter of fact, it shall be delivered as mere opin- 
ion, and not as direction, and that the jury shall be left to 
understand, clearly, that they are to decide the fact, upon their 
own view of the evidence, and that the judge interposes his 
opinion only to aid them in cases of difficnhy, or to inspire 
them with confidence in eases of doubt. It is for this principle 
that I feel solicitous, and not for any thing that may have taken 
place in this particular cause. The case before tis is, compar- 
atively, of trifling consequence; but the distinction I have 
suggested goes to the very root and essence of trial by jury, 
and may, indeed, become of inestimable value, and, perhaps, 
of perilous struj^e, when the present generation shall have 
ceased to exist. 

I am disposed to hand to posterity the instituticm of juries as 
perfect, in all respects, as we now enjoy it ; for I believe it may, 
in times hereafter, be found to be no inconsiderable security 
against the systematic influence and tyranny of party spirit, in 
inferior tribunals. 

Had the bill of exceptions been represented to the Court 
below, in the view I have now considered it, I am satisfied that 
that Court would have unanimously recognized the justness of 
the principle for which I contend. Their attention was wholly 
drawn to the question of the materiality of the proofs. 

If, then, the charge of the learned judge is to be considered 
[ * 520 ] *(as I think it must be) as a declaration to a jury, that the pa- 
pers and facts not disclosed were, in judgment oflaWj immaterial, 
then the jury have never passed their own judgment upon the 
materiality of those proofs ; and the cause ought to be remanded 
to another jury. This is the necessary course in such a ca«e. 
Thus, in Davits v. Pierce^ (2 Term Rep. 5S. 1 25.) evidence 
was rejected, and a bill of exceptions taken, end the K. B. held 
the evidence admissible, and a ventre de novo was awarded ; and 
the judges, in that case, said that " as the jury had not exer* 
cised any judgment upon the whole of the question, it ought to 
be submitted to them for their consideration ; and that when 
they held that the evidence should have been received, they did 
not determine that it was conclusive, but only that it ought to 
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have been submitted to the jury, and that what effect it would w ERROR , 
have upon their minds, it would be impossible to say." That albany, 
case is analogous to the present one in principle ; for whether Februaiy^mg. 
evidence be rejected, or the jury be charged that in law it is p,^^ |„ 
of no avail, amounts to the same thing, as to its effect with co. 
the jury. 

I have not deemed it necessary to examine, critically, the 
evidence in the case, in order to determine whether certain 
&cts were material to have been disclosed, because, as I have 
already attempted to show, that question was for a jury, and is 
not within the province of this Court ; I shall only add, that it 
does Wit appear to me to be a very clear point, that the evidence 
withheld from the underwriters was immaterial, and, therefore, 
as well on account of the importance of that question in this 
particular case, as on general principles of law, it ought ^to be 
submitted to the consideration of a jury. 

I am, accordingly, of opinion, that the judgment of the Su* 
preroe Court be reversed, and that the cause be remanded, with 
directions that a vemre de novo be awarded. 



A majority of the Court (a) being of this opinion, it was 
thereupon ordered and adjudged, that the judgment of the 
Supreme Court be reversed, and that a venire de novo be 
awarded, for the trial of the issue joined between the parties 
in the said Court ; and that the costs in this Court abide the 
final decision of the cause. 

Judgment of reversal, (b) 

M For leTersing, 10, Tis. Bishop, Bloom, Cocknm$, Crotby, Keys, P. ff. Rod- 
dijf, Stewart, Sw^ft^ Tub ir, and Van Schoonhoven, senators; and for affirminfff 8, 
▼is Arnold, MwoUr, Hager, Prmdorgast, Roust, Tihbits, Fan Bursn, and Van 
Brwrk, semaiors. 

(k) See Fisher's Executors t. DwMonani anoiher, (1 Hsming ^ Mu^ford;) m & 
C. of Virginia, 563. S. P. 
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•George Monell, appellant. 



MOHXLL . 

V. against 



Lawurcb. William Lawrence, John Woods, and William W. 

Sackett, respondents. 

rm6,\M^i THIS was an appeal from an order of the Court of Chancery 
biir^^Biiist a. On the Idth of September , 1812, the respondent William 
SS'sate*"/ ^ Lawrence filed his bill in the Court of Chancery, for the sale of 
mort^^aged certain mortgaged premises, situate in Newburgh, in Orange 
fJ^^iiitjS?, county, which had been mortgaged to him, the Ist of August^ 
who had par- 1810, by the respondent William W. Sackett^ to secure the 
S!L'S?4iif£ payment of 3,500 dollars, with interest. The bill stated that 
mortgagor, was the appellant, AfoTteZ/, was the owner of k judgment obtained by 
a decree fo?*a Daniel Avstin and David Andrewsy against Sackett^ in the Su- 
■aie had been premc Court, in October term, 1811, for 1,114 dollars; Monell 
corarat' of the ^^^d also another judgment against Sackett, obtained in the 
solicitors of all Supreme Court, in October^ 1812, for 375 dollars. In June, 
tae/oatVxf^'" 1^12, Edmund Oriswold also obtained a judgment in the Court 
lion OD his jude- of Common Plcas of Orange county, against Sackett y for about 
^eV'SS his ^ dollars. 

iot^r^tin the Some time in July, and before the 30th day of that month, 
JJJJSw was Sackett executed two bonds, with warrants of attorney to confess 
sold by thesher- judgment, to John Woods, the respondent, his maternal brother, 
BDd*jf.*ha!l^ ^^^ about 4,800 dollars, on which a judgment was entered up, 
becomiithepur- the 3d of August, 1812 ; and on the 30th of July, iei2,SackeU, 
riieriff's sale, o^f ^^^d his wife, couveyed the mortgaged premises and other lands 
|^«i?>ty^«- to Woods, in fee; Sackett being then insolvent, and in prison. 
ed^^fore the ^ Separate instrument was, at the same time, executed by 
uIL^d ****** f^ Woods, to Sackett, declaring that the lands so conveyed to him 
the saJe,'to pay Were in trust, for the benefit of all the creditors of Sackett, and 
to the solicitor ihe overplus, if any, in trust for Sackett, 

of £. all the r » j' 

principal and in- 
terest doe on the mortg[^age, if X. would asstfu the mortgage to him, which L. refiised to do. Jf., tlieiwit 
day, paid to L,*s solicitor the j^rindpal ana interest due on the mortgage, and took a nmple receipt for 
the amount, withoutexpressin? it to be in satisfaction of the mortgace, ana the parol evidence tint it was 
made as a deposit, and not for the redemption of the mortgage $ m., afterwards, and before the day of 
sale, obtained an order to stay the sale ; but the master, having no notice of this order, proceeded, and sold 
the premises at auction, under the decree, and executed deeds to the purchasers. Hiud, that the sale was 
valid and effectual, and that the rigfau of the innocent and bonaJbU purchasers could not be affected by the 
order stayinr the sale, (a) 

It seenu, that all persons are bound to take notice of decrees in chanceiy, as wdl as ji|dgments at law, 
but not of interioGUtory orders. 

jfi teemgf tiuX if a party is present in Court, and has knowledge of any order or proceeding of the Court, 
and does an act contrary to it^ it is a contempt. A decree, entered by consent of the solicitors or counsel 
<^ the oarties, cannot be set aside on moti<m, tmless there be fraud or collusion between the soliciton or 
counsel, {b) 

Where a decree is entered by consent, there can be no rehearing; but the party, in ease of fraud or 
collusion, must seek relief by an original bill. In consequence of the statute direction (sess. 96. ch. 95. s. 11.) 
relative to sales of mortgaged premises bv a master, under a decree of chanceiy, it is not necessary thai 
the report of the master, as to the sales, should be confirmed, before deeds are executed to the purcuaers. 
Hw rale of the Er^riUh chancery, on this subject, is not, therefore, applicable. 

(a) Vide Sinclair v. Jackwn^ 8 Cow, Rep, 543. 
lb) Aoe. Frmch ▼. Skotiodl, 6 Johu. Cfu JRm. 56& 
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^Sacketiy MoneU, and Woods, who were all parties to the bill, in error. 
«iswered separately. Albany 

Sackettj in his separate answer, admitted the facts stated in February, laifi. 
<he bill, and set out the trust contained in his conveyance to ^""^tp^^^""**^ 
Woods; declined to redeem ; consented to a sale of the prem-. ^J*^^ 
ises ; and prayed his rights to the surplus, if any, after paying Lawrkitck. 
Ltaunrencey might be preserved to him. 

Woods, by his separate answer, in like manner, admitted the 
facts in the bill ; set out the trusts in the deed to him ; declined 
redeeming the mortgaged premises ; consented to a sale ; and 
prayed that the surplus of the proceeds, after paying Lawrence 
and MoneU, might be paid to him, or applied pursuant to the 
trusts. 

MoneU not having appeared in due time, a decree, pro con- 
fesso, was taken against him ; but in January, 1813, and after 
an order of reference had been made in the cause, MoneU, by 
permission of the Court below, filed his answer, in which he 
consented, and prayed tfadt the mortgaged premises might be 
sold in the month of May then next, and that the money arising 
from the sale mighf be disposed of as to the Court should 
seem equitable. He also, by consent, filed an additional an- 
swer, setting forth a judgment obtained by himself and Hiram 
WelUr, against Sackett, since the filing the bill of Lawrence. 

On the 6th of March, 1813, an agreement was made, and 
signed by the solicitors of all the parties, consenting '^ that the 
mortgaged premises should be sold by a master of the Court, on 
or after the 15th of May next; that the proceeds of such sale 
should be paid into Court ; and that the complainant should 
receive the amount of his debt and costs ; and that the rights 
of the defendants to the surplus be preserved to them respec- 
tively ; and a decretal order was made, pursuant to this agree- 
ment, which was delivered to Jasper Lynch, one of the masters 
in chancery, to be executed. The master, on the 6th of April, 
reported the sum of 3,911 dollars and 46 cents due to Ltow- 
rence on the mortgage, and advertised the premises for sale on 
the 19th of May following. 

Pending these proceedings, Oriswold, the judgment creditor, 
and not a party to the bill, took out execution, and sold SacketVs 
interest in the mortgaged premises, at auction^ and MoneU 
became the purchaser of the equity of redemption, for 1,200 
^dollars, and took the sheriff's deed, subject to the mortgage [ * 523 J 
and the wife's dower. MoneU immediately commenced an 
action of ejectment against the tenant of fVoods, and came to 
New-York, where, on the 7th of May, he oiTer^ to purchase 
the mortgage of Lawrence, who refused to a&sign it. 

On the 8th of May, 1813, Mr. Burr, solicitor for MoneU, 
addressed a note to Mr. Jay, solicitor for Lawrence, stating 
that MoneU having purchased the equity of redemption, and 
being disposed to pay off the mortgage, it would be an unne- 
cessary expense to proceed to a sale ; that Mr. Lawrence re- 
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m ERROR, fiised to re-invest the amount ; that it would be inconvenient to 
ALBANY ^^^' ■'Wc/wc^/ to attend the sale on the 1 9th, and asking for a post- 

Febfuary, 1815. p')neinent for 15 days; and that he would, in the mean time, 
if desired, deposit with the register the principal and interest 
due to haiorence. To this Mr. Jay answered, that, to his 
Lawrucb. knowledge, Mr. Lawrence had not refused lo permit Manell to 
redeem the mortgage ; that he (Jay) was " still ready to receive 
the principal, interest, and costs, and stq> all further pro- 
ceedings ; " that he had only refused to give an assignment of 
the mortgage to Monell^ for the purpose of defeating a trust 
for the benefit of SacketVi creditors, a purpose which appeared 
to him iniquitous ; and that he, therefore, saw no reason for 
delaying a sale. On the same day, Montll called on Mr. Jay^ 
and offered to pay him the money due on the mortgage, and 
the latter consented to receive it and cancel the mortgage ; but 
Monell said he was advised that he had a right to an assignment 
of the mortgage ; that he should apply to the chancellor for an 
order to stay the sale, and compel an assignment, and would 
deposit the money in one of the banks, complaining that he 
shoukl lose his interest. Mr. Jay then fold Monell, that he 
might, if he pleased, pay the money to him, and the sale shoukl 
be postponed to the 3d of June; and if it then took place, the 
money should be refunded with interest To this Monell as- 
sented, and paid Mr. Jay 3,930 dollars and 90 cents, who paid 
over the same to Lawrence ; but nothing was said about costs. 
The following receipt was given to Monell: — 

" Received, May 8th, 1813, from Mr. George Monell^ one 
of the defendants in this cause, three thousand nine hundred 
and thirty dollars and ninety cents. 

"P. A. Jay, Solicitor for Complainant.'*^ 

[ * 5?/^ I *0n the 3d of June^ notice was given by MoneWs solicitor, 

of an application to be made to the chancellor, on the 7th of 
June^ for an order to dismiss the bill of the plaintiff, and to 
direct him to file the mortgage with the register. The chan-> 
cellor refused to dismiss the bill, but ordered the mortgage to 
be filed. 

On the 22d of June, the solicitor of Monell gave notice to 
the solicitor of Lawrence, of a motion to be made for an order 
to stay the sale. On the urgent request of the solicitor of 
Monell, the solicitor of Lawrence consented, on the 17th of 
June, to stay the sale for a fortniffht, and offered to discontinue 
the suit, and dismiss the bill, \{ Monell would pay all the costs ; 
but the solicitor of Monell insisted that he had a right to redeem, 
without paying the costs of the other defendants. 

On the 1st of July, 1813, no order to stay the sale having 
been received by Lawrence, or his solicitor, or the master, the 
premises were sold at auction in lots, and it was not pretended 
that the sale was unfair, or at an under value. It appeared, 
however, that the chancellor had, oa the S9th of June, at 
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Albany^ made an order, staying the sale until the further order IN error. 
of the Court. A copy of this order was received by the solicitor auuny, 
of MoneUy on the morning of the 2d of Jufy, who immediately February, ms. 
showed it to the master, who informed him the siale had taken ^""^[T^^^^^ 
place the day before, but no deed had been delivered. ovxll 

On the 21st of Jult/y 1813, upon the application of ManelFs Lawrence. 
solicitor, an order was made by the chaticellor, that the master 
should abstain from delivering any deed of the mortgaged prem- 
ises, until the further order of the Court ; and that the plaintiff, 
Lawrence, show cause, on the first day of the next term, why 
the sales of the mortgaged premises should not be set aside. 

Lawrence showed cause, and on the 10th of September, 1813, 
the chancellor ordered the sales made by the master to be con- 
firmed, and that the master should execute the deeds of con- 
veyance to the purchasers, and apply the proceeds of the sale 
conformably to the decree entered, by consent, in the cause ; 
and that MoneU pay the costs which had accrued on the order 
to show cause. 

From this order MoneU entered his appeal ; but no notice 
of the appeal was given to Lawrence, or his solicitor, or to the 
master, until a month after deeds had been delivered to the 
purchasers. 

*It has not been deemed necessary to state, particularly, all [ • 535 J 
the facts contained in the different depositions which were read, 
as such as are material will be found in the opinion of the 
judges. 

Burr, for the appellant, contended, 1. That an equity of re- 
demption may be sold on B,Ji.fa,, and that, MoneU having ac- 
quired the right of redemption by the purchase at the sheriff's 
sale, his tender of the principal and interest due to Lawrence, 
on the 7th of May, 1813, extinguished all right in him to pro- 
ceed further on the mortgage ; but he became, afterwards, a 
trustee of the mortgage, for the benefit of MoneU.'f t Mtamb^r r 

2. That the payment of the money due on the mortgage to R^!fS!l2t, 
the solicitor of Lawrence, and the mortgagee having received 90. n. 

the money, on the 8th of May, was a full satisfaction and dis- 
charge of the mortgage; and all the subsequent proceedings 
were unnecessary, vexatious, and oppressive. 

3. That the subsequent sale, by the master, on the 1st of 
July, was irregular and unjust. 

Judicial proceedings take effect from the time they are made ; 
there was no necessity for notice of the order of the 29th of 
June to the master. It was made after hearing of counsel on 
both sides.j: It was known immediately to the counsel of Mr. r^\4^*% 
Lawrence,^ It is the same at law. The allowance of a writ cm.ui.Iaim 
of error immediately stays execution. fy,fSA. 

The chancellor, in his order of the 10th of September, pro- ^^^^'^' 
ceeded on the ground that the former order was a final decree. ate\ Pr\ JUg 
But it was not so to the extent that it could not be opened ; ^^ 
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IN ERROR, for there are maiiy cases in which the proceedings are again 
ALBANY opened, after a decree, and even after a confirmation of the 

February, isid. master's report.f 

"'-^^'^^''"'^^^ But the proceedings of the master, in regard to the sale, 

MoiTKLL y^QfQ irregular; for the report had never teen confirmed.^ 

Lawrence. Besides, the authority of the master was suspended, after the 

Cm ^475 ^4 mortgage was ordered to be deposited with the register. 

Bro. CL Com, A pdrtv may better his title during the pendency of a suit.^ 

172. 6 Uro, P. 

XWuatt'sPr. Henry y contra, contended, that, whatever the rule may be 
iie^TO, a»o. in England, it was not necessary, here, that the master's report 
^\ rT'vtffJv ^'^^^^^ ^^ confirmed, before he was authorized to proceed fur- 
610. 6 Bro. P*. tlier. By our statute,|| full power is given to the master to 
rtai^s'9^) ®®'' *mortgaged premises under decrees of the Court of Chan- 
r * 526 1 ^^^X' ^°^ ^^ S^^^ deeds to the purchasers. The decree for the 

II N. il L. B&le bad been entered, by consent, under an agreement entered 
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^- into between the parties, on principles of perfect equity ; and 
c . .1. . (a) ^1^^^ decree could not be set aside or modified by motion, or 
any summary proceeding, founded on matter arising after the 
tv^^%8^i dec*'®® 5' more especially as Sackett and Woods, the parties 
vJ!Jr. 93.' 3 to be affected by such proceeding, had no notice thereof, and 
i^AMerS^ had uo Opportunity of defending their rights. jA/onc/Z should 
1 Asutr. 81. 1 have filed his original bill, and stated the supplementary mat- 
frJdi^i^) ^^^' ^^^ purchasers at the master's sale ought to have been 
brought in as parties, in order to defend their rights. Monell 
could not bring forward this new matter on his motion, and so 
make himself a witness in his own cause. Besides, he does not 
stand before the Court with perfectly clean bands ; nor does he 
show any equitable grounds for his claim to an assignment of 
the mortgage, having, after the decree, by consent, procured 
the equity of redemption to be sold, for the purpose of de- 
feating creditors, and not only to prevent a sale ojf the prem- 
ises at a fair and just price, but that equitable distribution of 
the proceeds which would, otherwise, take place under the 
decree. 

The sales of the master were made fairly, and at adequate 
prices, and pursuant to the decree, without nny notice of any 
order by which his proceedings could be suspended. 

Yates, J. The decree in this cause, of the 6th of March^ 
1813, being by consent, under an agreement between the par- 
ties, it is insisted that it cannot be modified, or set aside, upon 
motion, for matter arising afterwards. 

This is a correct principle as to matters arising subsequently, 
and so connected with the subject of the decree as to change 
the intent of it, but cah never be urged to avoid a benefit re- 
sulting to a party by a subsequent act not inconsistent with, 
but in furtherance of, that part of the decree in which the re- 

(a) S R, 8. 192. 
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spondent has an interest, and to which (if the allegation is in error. 
substantiated) he must have assented. Albany, 

The object of the respondent's bill, in the Court below, was February, 1815. 
to effect a sale of the mortgaged premises by the master, to ^""^^T^^^"^'^^ 
recover, out of the proceeds, the sum due to him ; and although °vf ^'' 
the subsequent purchase of the equity of redemption, by the Lawkercb. 
appellant, *could not destroy the respondent's priority for the [ * 527 ] 
payment of the amount due on his mortgage, according to the 
decree by consent, (which certainly could not be altered in 
that respect,) yet the rights of the appellant and the other de- 
fendants, in the Court below, being reserved to them respec- 
tively, the question as to priority remained open, and was a 
subject for future investigation by the Court ; and, until that 
was settled, the appellant had a right to better his case, by 
purchasing the equity of redemption. 

The decision of this cause, however, wholly depends upon 
the nature of the payment made to Mr. Jai/f the solicitor of 
the respondent. If, then, on an examination of the evidence, 
it should turn out to have been in extinguishment of the mort- 
gage, the subsequent proceedings must be nugatory, as founded 
on an instrument which had ceased to operate, and the order 
of the Court of Chancery ought to be reversed ; but if it should 
be a mere deposit, the order ought to be affirmed. 

From the correspondence between Mr. Burr and Mr. Jay, 
no correct conclusion, as to the nature of the payment, can be 
drawn. The former states that Monell was disposed to redeem, 
and had offered to pay the principal, interest, and costs, but 
that Mr. Lawrence refused to receive it ; this the latter denies, 
and says that he only refused, in behalf of Mr. Lawrence, to 
give an assignment of the mortgage, and was still ready to re- 
ceive the amount, and stop all further proceedings, but with- 
out assigning the mortgage, which, he said, could only be re- 
quired for the purpose of defeating a trust for the benefit of 
Mr. Sacketfs creditors, a purpose which appeared to him in- 
iquitous ; that, therefore, he saw no reason for delaying a sale 
of the premises ; and the receipt, subsequently given by him 
in the same cause for the amount, does not purport to be in 
extinguishment of the mortgage, although that would be the 
inference, in the absence of other testimony on the subject ; 
but it appears, from the evidence of Mr. Jay, confirmed by the 
testimony of Jasper Lynchy that this money was received at 
the instance of monell, merely to save interest, and not with 
a view to redeem the mortgage. That this must have been 
the case, the subsequent conduct of the parties sufficiently 
evinces. It certainly could not have been the understanding 
that all further proceedings should be arrested by it, as the 
time of sale was subsequently prolonged, at the request of the 
appellant and his ^solicitor. The amount paid, too, is con- [ * 528 ] 
fined to the principal and interest, without costs, a circum- 
stance manifestly indicative of the character of the transaction. 

4&1 



828 CASES IN THE COURT OF ERRORS 

IN ERROR, I do not think that the situation of Jasper Lynch affords 
ALBANY, sufficient grounds to affect his credibility as a witness, or in- 
ff'ebniafy, 1816. validate his acts as a master. He was perfectly disinterested, 
^^^^^^"'^^^ ^^^ expressly declares, that he had no connection with the 
V. business of Mr. Jay in the Court of Chancery. His being a 

Lawkxncb. partner in other business (not in that Court) could not dis- 
qualify him to perform duties in his official capacity, because 
Mr. Jay was the solicitor ; nor 9an the sale made by him be 
set aside, merely because the order of the 29th of JUne had 
been made, unless positive notice of the existence of such 
order be brought home to him. This has not been done. 
The sale, consequently, is not irregular on that account ; and 
the purchasers ought to be protected, unless it can be avoided 
for some other cause. They paid their money under a belief, 
and in full confidence, that the title to the properly passed 
to them at the time the conveyances were executed by the 
master, according to the directions of the statute, which ex- 

Eressly declares that such deeds shall be as valid as if the same 
ad been executed by the mortgagor and mortgagee. The 
English rule, requiring a confirmation of the master's report, 
is not applicable here. In England, proceedings are different : 
the master opens a book for biddings, and all remains in an 
unfinished state, and under the perfect control of the Court, 
until the report of sales is confirmed. The master, there, has 
no authority to consummate the sale by executing a convey- 
ance ; that is done by the parties in interest only ; and, until 
a confirmation of his report, the whole of the business, in re- 
lation to the biddings transacted before him, continues open 
for the exercise of the discretion of the Court. Here, the con-> 
firmation of the master's report, before the deeds are executed, 
is not essential ; it has been rendered unnecessary by the statute, 
in giving the master authority to convey to the purchasers. 
The subsequent confirmation of the report of sales thus con- 
summated, if the whole has been correctly and fairly conducted, 
follows of course. 

It is objected, that the master's report, of the 6th of April, 
stating the sum of 3,911 dollars and 46 cents to be due to the 
respondent on the mortgage, has never been confirmed ; and, 
therefore, the sales ought to be set aside for irregularity. Such 
[ * 629 ] *an objection cannot, at all events, avail the appellant in this 
case. His alleged payment, in extinguishment of the same 
mortgage, is a sufficient confirmation of this report, to prevent 
an advantage to him by this omission. 

The master had no authority to arrest or postpone the sale, 
without due notice of the order of the 24th of June; and the 
circumstances urged do not warrant the inference that he had 
such notice. They are too slight to implicate an officer, in 
whom it would have been criminal to have disregarded the 
order, by proceeding in the sale, notwithstanding his knowl- 
edge that it bad been made. His proceedings appear to have 
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been teatly and correctly conducted ; and the sale thus made, jn error, 
by virtue of the decree, by consent, ought not to be vacated albany. 
or set aside. My opinion accordingly is, that the order of the February, 1815. 
Court of Chancery, of the 10th of September, 1813, confirming 
the sales, and directing the master to execute deeds, be affirmed* 



>VfOir£LL 

V. 

LiAWllKVCSk 



Thompson, Ch. J. It will be necessary to a right under- 
standing of this case, and to arrive at a correct conclusion as 
to the rights of the parties, briefly to state the leading facts in 
the cause, and to keep in view dates, and the course and order 
of the proceedings. The respondent, William Lawrencey 
having a mortgage against fVUliam fV. Sackett^ and the de- 
fendant Monell having two judgments against Sacketty and 
the defendant fVood having a deed of the mortgaged prem- 
ises, from Sacketty in trust for all his creditors, the respondent 
filed his bill to foreclose the mortgage ; upon which the parties, 
by their respective solicitors, on the 6th of Marchy 1813, en- 
tered into an agreement, that the mortgaged premises should 
be sold under the direction of a master in chancery, on or after 
the 15th of May then next, and the proceeds paid into the 
Court of Chancery ; out of which Lawrence was to be paid the 
sum due him ; and the rights of MoneU, Woods, and Sackett, 
to the surplus of such proceeds, to be preserved to them re- 
spectively. A decree was thereupon entered, pursuant to this 
agreement, and a reference made to a master to ascertain the 
sum due on the mortgage, and to proceed to a sale of the 
mortgaged premises. According to the agreement, the master 
advertised the sale for the 19th of May. After entering the 
decree, and before the day of sale, Sacketi's interest in the mort- 
gaged premises was sold under an execution, issued upon a 
judgment in favor of Edmund Griswold, *for about 90 dollars ; [ * 530 ] 
and of which judgment Monell had become the proprietor ; 
and upon this sale, Monell becomes the purchaser. His ob- 
ject will be seen by noticing the dates of the several encum- 
brances. The mortgage is dated the 1st of August, 1810. 
Monell had two judgments, in his own name, against Sackett, 
the one of October term, 1811, for 1,114 dollars; and the 
other of October term, 1812, for 375 dollars. GriswoUTs judg- 
ment, under which the sheriff sold, was obtained in June, 1812 ; 
and on the 30th of July, 1812, Sackett conveyed to John Woods 
the mortgaged premises and other lands, in trust for all the 
creditors of Sackett. This deed being prior in date to MoneWs 
last judgment, his object probably was to secure himself, and 
overreach this deed, by availing himself of Griswold^s judg- 
ment, which was one month older than the deed. This might 
have been an honest struggle to secure his own debt; and 
if his proceedings and conduct, in relation to that sale by the 
sheriff, were fair, his object may be attained, if he can set 
aside the sale made by the master, under the agreement, and 
the decree of the Court of Chancery 
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IN ERROR, The regularity or fairness of the proceedings, under the 
ALBANY,^ sherifTs sale, are not now before us ; the appellant, for some 

February, 1815. reason or Other, appears to have been extremely solicitous to 

"""^"^''"^^ become the purchaser of the mortgage, and to have the sanne 
vf*'*' assigned to him. Lawrence was willing to receive the money 
Lawksvcb. due him, and cancel the mortgage. This, it seems, would not 
answer MonelPs purpose, and he insisted upon having the 
mortgage assigned to him. The objection, on the part of 
Lawrence, agamst assigning the mortgage, was, that it might 
be used to defeat the trust created by the deed to ffoods, for 
the general benefit of Sacketfs creditors. The mortgage 
money was, in point of fact, paid to Lawrence ; the mortgage, 
however, neither cancelled nor assigned to MonelL And the 
first, and one of the principal questions in the cause is, whether 
this payment was made, and accepted, in satisfaction and dis- 
charge of the mortgage, or only as a deposit, and so as not 
to affect the sale by the master. I am fully satisfied that it 
must be viewed in the latter sense, and without prejudice to 
those proceedings. It is unnecessary to scrutinize, minutely, 
what actually passed between Lawrence and Monell, on the 
6th of May, when there was some pretence of a tender of the 
money due on the mortgage. The parties, according to their 

[ * 53 1 1 affidavits, appear to have understood very differently *what passed 
on that occasion ; and were it necessary to decide between them, 
we should be bound, according to the rules of evidence, to give 
credit to the statement of Lawrence, as he is supported, in many 
particulars, by the testimony of Lynch, But this must be put 
entirely out of view; for the subsequent arrangement made 
with Mr. Jay, in relation to the money, was a waiver of any 
thing that might have had the appearance of a tender. It was 
the next day that the money was paid to Mr. Jay ; upon which, 
after stating the title of the cause, he gave a receipt as follows : — 
"Received, May 8th, 1813, from Mr. George Monell, one of 
the defendants in this cause, 3,932 dollars and 90 cents.'' 
Nothing is to be collected from the receipt itself, as to the 
terms and conditions upon which the money was received. It 
was a mere naked deposit, and is open to explanation from 
other testimony, to show the understanding of the parties. It 
has been repeatedly ruled in the Supreme Court, that receipts 
may be explained, and even contradicted, by parol evidence. 
The grossest abuses and frauds might be practised, if bare re- 
ceipts were to be deemed conclusive, and not open to examina- 
tion. (1 Johns. Cai. 145. 2 Johns, Rep, 378., 5 Johns, Rep. 
72.) And the same principle has been fully recognized by 
other courts. (2 Term Rep, 866. 5 Ves. 87. 1 Peters^ s 
Adm. Rep, 179, 180.) The parol evidence in this case, on the 
part of the respondent, does not contradict the face of the re- 
ceipt, but is in perfect harmony with it ; and we must have re- 
course to this evidence to explain its meaninc^, and ascertain 
the intent and object which the parties had in view. Mr. 
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ilf one// certainly stands contradicted by Mr. Jay and Mr. Lynch, TN error. 
in many important particulars ; he says he paid Mr. Jay the albany, 
full sum due on the mortgage ; (though he does not say it was Fcbniaiy^^ 
so paid or received in satisfaction of the mortgage ;) that he Novell 
ofiered to pay the costs, but they were not made out ; that he v. 

left money with his counsel to pay the costs, and thereupon Lawbehc*. 
left the city, (iS^c«^•Forfe,) belieying the cause was at an end, 
and not having the slightest suspicion that any further proceed- 
ings would be attempted therein. Mr. Jay, after stating the 
ineffectual attempts of Mr. Monell to procure an assignment of 
the mortgage, says, MoneU informed him that he should deposit 
in one of the banks the sum due upon the mortgage, and cause 
an application to be made to the chancellor on the subject. 
That he, {Jay,) partly to oblige Monell, and partly sooner to 
obtain the money *due his client, told him he would receive it, [ * 532 | 
and when a sale took place, he (Monell) should be repaid out 
of the proceeds thereof, with interest to the time of the sale. 
And thereupon MoneU paid him the money, stating that he did 
It to avoid losing the interest on the same. And that Monell 
then requested him to postpone the sale until the 3d day of 
June, to which he consented. That the sale was afterwards 
twice postponed, at the solicitation of Mr. Burr, but whether 
by the desire of Monell, does not appear. Mr. Jay further 
says, that when he received the money, he did not consider 
Monell as having redeemed the premises, but as making a de- 
posit in his hands, to be returned with interest, out of the pro« 
ceeds of the sale, if a sale should take place, or to be retained 
by Lawrence, if the Court should direct an assignment of the 
mortgage, or the sale should be prohibited. Mr. Lynch says, he 
was present when the money was paid, and that Monell requested 
Jay to receive it, merely to save interest ; and that it was un- 
derstood that it was to be repaid with interest, after the sale ; 
and that Monell requested the sale to be postponed until some 
time in June. It is entirely impossible to reconcile the affida- 
vit of Monell with those of Jay and Lynch ; for if, as the former 
states, he paid the money, and went home, believing the cause 
at an end, and having no suspicion that any further proceed- 
ings would be attempted, why, as the latter states, did he solicit, 
and actually obtain, a postponement of the sale ? or why make 
any agreement for the repayment of his money, with the in- 
terest, out of the proceeds of the sale ? There is not only two 
disinterested witnesses opposed to the affidavit of the party 
himself, but the whole course of the transaction furnishes a very 
strong presumption, that Mr. Monell must be laboring under 
some mistake with respect to the terms upon which the money 
was left with Mr. Jay. His great and leading object was to 
obtain an assignment of the mortgage. This being utterly re- 
fused, he contemplated, according to his own declarations, an 
application to the chancellor on the subject ; and it was prob- 
ably to give him time to make such application, that he wanted 
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IN ERROR, the sale postponed. This appean to loe to be a fair and 
ALBANY, sonable interpretation of his conduct. There is nothing con 

Febraary^sid. tained in Mr. Jay^s letter to Mr. Burr^ inconsistent with the 
statement in his affidavit. But admitting that there is, it would 
not affect the present question, for these letters were written 
before the final arrangement ^between Mr. Jay and Mr. MoneU^ 
^3 ] which might have been varied ; and we may reasonably con- 
clude it was varied ; for Monell thereby was to receive a sub- 
stantial benefit, not included in the proposition to Mr. Burr^ 
viz. the interest of his money, deposited with Mr. Jay. It is 
to the consummation of a contract that we are to look for its 
terms, and all previous negotiations are swallowed up and lost 
in the final arrangement. From this view of this branch of the 
case, we are bound, I think, to conclude that the payment made 
by Monell was no redemption, or extinguishment of the mort' 
^age, but a mere deposit of money, to await further proceed- 
mgs in chancery, and to be disposed of as agreed between the 
parties, on the result of such proceedings being known. This 
payment, or deposit, therefore, could not affect the proceedings 
of the master, or operate as a stay of the sale ; and there was 
no special agreement that could have such effect ; and, indeed, 
directly the contrary is to be inferred, for Monell was to re- 
ceive back his money, with interest, after the sale ; which shows, 
conclusively, that the sale was to take place, unless stayed by 
order of the Court. And the next inquiry is, whether any pro- 
ceedings have taken place in the Court of Chancery, which 
would affect the sale made by the master. Mr. Jay having 
from time to time consented to the postponement of the sale, 
until the 1st of July, application, on the part of Monell, was 
made to the chancellor, on the 7th of June, to dismiss the 
bill ; this was, however, denied ; and on the 22d of the same 
month, another notice was given of a motion to stay the sale. 
On the 29th of the same month, an order was entered, which, 
among other things, directed the sale of the mortgaged prem- 
ises to be stayed ; but this order was not served, or any notice 
thereof received, either by the master, or the solicitor of the re- 
spondent, until after the sale had actually taken place. The 
chancellor, afterwards, ordered the master to abstain fi'om giving 
any deeds for the mortgaged premises, until the further order 
of the Court, and that the respondent should show cause, at the 
August term, why the sales should not be vacated. But on cause 
being shown, the sales were confirmed, and deeds ordered to be 
executed by the master, and the proceeds of the sales to be 
applied conformably to the decree, by consent, in March last. 

It has been contended, on the part of the appellant, that the 
order of the 29th of June, to stay the sale, suspended the au- 

[ • 534 ] thority *of the master, and that all proceedings by him, after- 
wards, were void, although no notice of the order was given. 
This position is, in my opinioh, untenable. Had this been a 
final decree, which went to the merits of the respondent's claim, 
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there might have been some foundation for the argument ; for /2V error. 
all persons may be bound to take notice of decrees in chancery, albany. 
as well as of judgments at law; (2 P. fVms. 483. I Vern.^i86.) Pebmary, ibis. 
but they cannot be boun4 to notice all interlocutory orders. It ^"^^''^^^^^ 
is true that a Court of chancery looks with a jealous eye at ^^^^^ 
the purchase of a right under litigation, and this for the purpose Lawrkhck. 
of preventing a fraudulent evasion of its decrees, by the parties. 
But where the sale is by an officer of the Court, to whom no 
such fraudulent motive could be imputed, the rights of third 
persons, who are innocent, bona fide purchasers, under such 
sale, ought to be protected. If a party is presefkt in Court, and 
has knowledge oi any order or proceeding, and does any act 
contrary thereto, he is guilty of, and punishable for, a con- 
tempt ; but it by no means follows that such proceedings are 
to affect the rights of third persons, who were ignorant thereof. 
Suppose a judgment at law was obtained against a person, and 
an execution in the hands of a sheriff in a remote county, under 
which he had duly advertised for sale, but before the day of 
sale an order to stay proceedings was obtained, but notice 
thereof not given to the sheriff, or the plaintiff, or his attorney, 
and the sheriff should proceed and sell, could there be a doubt 
but that the purchaser would acquire a valid title ? And should 
not a Court of equity, equally with a Court of law, protect in- 
nocent, bona fide purchasers ? It would, certainly, be unpre- 
cedented to set aside the sale, without the purchasers being 
brought into Court, in some way, and an opportunity afforded 
them of defending their rights, their titles having been consum- 
mated ; and without their having received any notice of the 
order staying the sale, or of the present appeal, and there being 
no complaint of inadequacy in the price paid by them, or of any 
unfair practice in the sale. There is, also, another objection to 
the mode adopted by the appellant to obtain relief in the Court 
below, even if an application for relief could in any way be sus- 
tained; it is an attempt to set aside, upon motion, a decree 
entered by consent of parties. This is against the established 
mode of proceedings in chancery. The case of Harrison v. 
Ramsey y (3 Ves. 488.) came before the Court upon petition ; 
and Lord *Hardwicke said he would by no means set aside a [ * 535 ] 
decree obtained by consent of counsel on both sides, for it would 
be most dangerous, and it was an established rule not to do it, 
nor would he make the precedent. There was, he said, a good 
while ago, an appeal of that kind in the house of lords, who 
desired the party to bring an action against the counsel ; if they 
could prove collusion on the counsel, it would be a different 
thing ; and, in the case of Bradish v. Gee, {Ambler^ 229.) the 
same lord chancellor said, where a decree is made by consent 
of counsel, there lies not an appeal or rehearing, though the 
party did not really consent ; but his remedy is against his 
counsel. But if such decree was by fraud and covin, the party 
may be relieved against it, not by rehearing^ or appeal^ but by on- 
Vol. XII. 58 457 
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IS ERROR, ginal hiU, Independent of these difficulties, which I consider 
^ALBANY, insurmountable, the general equity of the case appears to me to 
Febraary^sid. be against the appellant. There has been no suggestion that 
the decree by consent was obtained by fraud or imposition, or 
that the mortgaged premises were not sold for their full value ; 
and he is now seeking to set aside this sale, made pursuant to 
his own agreement, for the purpose of vesting in himself, solely, 
the title, and to prevent the equitable distribution of the surplus 
among the creditors of Sackett. In whatever light, therefore, 
the case is considered, I am of opinion, that the order of the 
chancellor, confirming the sales by the master, ought to be 
affirmed. 
Mardi S7th, This being the opinion of a majority of the Court, (a) it was, 
1^1^- thereupon, ordered, adjudged, and decreed, that tne appeal 

be dismissed, and that the order of the Court of Chancery be 
affirmed ; and that the appellant pay to the respondents their 
costs in defending the appeal, to be taxed ; and that the record 
be remitted, &c. 

Judgment of affirmtoce. 



(a) For mffinmniry 13. Mr. Jiwtioe SpaueTf and ten of tlie senators, were ftr 
reTening. 



[ • 536 ] *Philip Verflank, impleaded with James Arden, Rich- 
ard D, Arden, ana De Witt Clinton, appellarUy 

against 
Robert Sterry, and Louisa Ann, kis wife^ respondents 

a deed may THIS was an appeal from the Court of Chancery. The re- 
be delivered by spondents filed their bill, in the Court below, against the appel- 
wTtiKMit ^words, lant, and the others above named, stating that Louisa ^nn,oiie 
and the delivery of \}^q respondents, is the dauffhter of James Arden. by Eliza 

may be either to r ^ o » / 

the grantee or 

to a uiird person, without any special authority, for the use of the grantee. If a deed has once been de- 
livered, so as to take effect, a second delivery can be of no avail. 

A conveyance, voidable on account of fraud or covin, may be made valid and effectual by matter er 
fott facto, \a) 

Marriage is a valuable consideration ; and if the grantee of a voluntary deed gains credit by the convey- 
ance, an<r a person is induced to marry her on account of the provisions made for her in the deed, such 
conveyance, on the marriage, ceases to be voluntary, and becomes good against a subsequent bona ^ 
purchaser for a valuable consideration. And it makes no difference wnether any particular marriage «ras in 
contemplation at the time of the voluntary settlement, or that the grantee married without the consent of 
her father, the grantor. (A) 

Whether a voiuniarv conveyance, by a father in affluent circumstances, and not indebted, to trustees, 
for the use of his daughters, for life, ancl in case of their death, for their children, honestly and fairiy made, 
without any iutcntion to deceive or defraud any person, is not good against a subsequent ionajide purchaser 
for a valuable consideration, having notice of such prior voluntary deed 1 Qtuere. 

(a) Doe V. Tfmrfantf, 8 Cow. Rep. ^Tt. Seroard v. Jeuikson, Ibid. 406. Wood v. Jackson, 8 WmddTs 
Rpfi. 16. Mlielan v. H'/iWaw, 3 Cow. Rep. 537. Mttrray v. Rif^S^s, 16 Johns. Rep. 571. 
(/i) Vide Magniac w T%ompson, 7 Peters' s Rep. 
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Arden, his wife, now deceased. That during her last illness, IN error. 
and in contemplation of approaching death, the said Eliza albany, 
requested her husband, James Arden, to unite with her in Febmary, I8I6 
making a suitable and permanent provision for their daughters ; ^t^*^"^"*"^^ 
to which request he acceded, assuring his dying wife, that the ^^^^-^^ 
contemplated arrangement for such provision should never be Stxrrt. 
thereafter disturbed by him. In pursuance and execution of 
this arrangement, as it respected the said Louisa Ann, James 
Ardeny and his wife, before the intermarriage of the respondents, 
by a deed duly executed, bearing date the 25th of November, 
1805, for the consideration of their natural love and affection 
towards the said Louisa Ann, and for the further consideration 
of one dollar, paid to them by De Witt Clinton and Richard D. 
Arden, parties of the second part, bargained, sold, and con* 
veyed, to the said De Witt Clinton and Richard D. Arden, their 
heirs and assigns, forever, in joint tenancy, a certain lot <^ 
ground, messuage and dwelling-house, in Greenwich street, in 
the city of New-York, to have and to hold the same, &c., upon 
the trtist and confidence that the said Louisa Ann should stand 
seised of the lot and premises, for and during her natural life ; 
and upon the further trust and confidence, that, in case the said 
Louisa Ann should die, leaving lawful issue, that then the said 
trustees should stand seised of the premises, in trust, for the 
benefit of such child or children of the body of the said Louisa 
Ann lawfully to be begotten, in fee simple ; and, for want of 
such child or children, then in trust for the benefit of all and 
every the person and persons, their heirs and assigns, forever, 
*as would be entitled to the same by the laws of the state, in [ * 537 ] 
case the said James Arden had died intestate, and that deed 
had never been made. That the deed was, at or shortly after 
its execution, delivered, by the grantors, into the hands of 
Louisa Ann, the cestui que trust therein named. That the 
premises conveyed were worth 25,000 dollars. That afler the 
execution and delivery of the deed, and before intermarriage 
of the respondents, the said Eliza Arden died, to wit, on the 
4th of August, 1806. That the deed, fi*om the time of its 
delivery until the death of her mother, and a considerable time 
afterwards, remained in the possession of the respondent Louisa 
Ann ; but, some time in the year 1807, and before the inter- 
marriage of the respondents, James Arden requested the re- 
spondent Louisa Ann to place the deed under his charge, 
assigning as a reason, that she had no place convenient for 
keeping it, and that it would be more secure in his custody. 
That she, Louisa, accordingly, delivered the deed to him, for 
safe keeping only, and without any intention of relinquishing or 
impairing her estate or right under the same. That on various 
occasions, before, as well as afler, the delivery of the deed to 
him, he, James Arden, represented and declared that the prem- 
ises belonored to Louisa Ann, and fully recognised her estate 
and title thereto, by virtue of the said deed. That, afterwards, 
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iN ERROR, and before the intermarriage of the respondents^ James Arden 
ALBANY, intermarried with his present wife, and the respondent Louisa 

Pebruwy^isis. Ann, being apprehensive respecting the said deed, urged him 
to have it deposited in the custody of some other person ; and 
he, accordingly, on the 8th of January, 1809, deposited it in 
the possession of De Witt Clinton, one of the trustees, with 
whom it sUU remained. On the lltb of Decttnher, 1809, the 
respondents intermarried, and have a child born, and still living. 
The respondent Robert Sterry, when the marriage took place, 
understood and believed that the said Louisa Ann had a bene- 
ficial interest in the trust premises, according to the conveyance. 
That the said James Arden fraudulently executed a deed of 
conveyance of the said trust premises, to the appellant Philip 
Verpianky a relation, who, knowing the interest of the re- 
spondents in the premises, fraudulently accepted such deed, 
and claimed to hold the premises by virtue thereof; they, the 
said James Arden and Philip Verplank, thereby intending to 
defraud the respondents, and defeat the said deed in trust for 

[ * 538 ] ^e said Louisa Ann, and the estate thereby created. That 
the pretended deed to Verplank was dated the 11th of De- 
cember, 1609, and expressed to be in consideration of a large 
sum of money paid by him to the said James Arden ; but that, 
in fact, the deed was not executed on that, but on some subae- 
quent day, and fraudulently dated anterior to its actual delivery ; 
and that if, in fact, it was executed on the 11th of December, 
1809, it was so executed and accepted at an hour subsequent 
to, and with full knowledge of the intermarriage of the respon- 
dents ; and that the consideration mentioned in the deed to 
Verplank was never truly paid or secured by him to the said • 
James Arden, from the proper funds of the said Verplank. 
The bill prayed that the right of the respondents to the premises 
in question might be established by a decree of the Court of 
Chancery, and that the defendants below, or such of them as it 
might concern, might account with the respondents for the rents 
and profits of the premises, and pay over the same to them, and 
that they might be let into possession of the premises, and that 
the same might be decreed to be conveyed to them, or, in some 
efiectual way, secured for their benefit ; and for such further 
and other relief, &c. 

The defendants below answered separately. 
The appellant Verplank, in his answer, stated, that, before 
the execution of the deed of James Arden, and his wife, to him, 
he had heard that the said James Arden had made some pro 
vision for his daughters, out of property situated in Greenwich 
street, but who informed him he could not recollect, and was 
wholly ignorant of the circumstances attending such provision, 
or the manner in which such settlement was made ; but that, 
at the time the deed from the said J, Arden, to him, was 
executed, he had no knowledge, or notice, that the premises 
conveyed to liim had been previously conveyed to the trustees, 
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on the trust, as stated in the bill of the respondents ; that he ii^iERROR. 

became the purchaser of the premises, of the said James Arden, albany, 

for the sum of 16,000 dollars, and that, on or about the 1 1 th of February, isb. 

December^ 1809, he received the deed, which was set forth verba- ^"^^"^^^"^*^ 

tim in his answer, from Arden and his present wife ; and that for v. 

several months prior to the execution and delivery of the deed Sterry. 

to him for the premises in question, he was in treaty with Arden 

for the purchase thereof, and the terms of purchase were partly 

agreed on, at least one month prior to the'said 1 1 th of December, 

1809 ; *and that, at the time of the execution of the said deed [ * 539 ] 

to him, he had no knowledge, to the best of his recollection, of 

the intermarriage of the respondents ; that he could not recollect 

the precise day on which the deed to him was executed, but is 

positive that it was executed between the 11th and 14th days 

of December; that he actually paid the whole consideration 

mentioned in the ,said deed ; and has, since the execution 

thereof, received the rents and profits of the premises in ques- 

iiouy to his own exclusive use. That he married the niece of 

the said James Arden ; and he insisted that the prior deed, a 

conveyance in trust for the said Louisa Ann, was voluntary and 

void, by virtue of the act, entitled, " an act for the prevention 

of frauds ; " and he denied all collusion and fraud. 

James Arden, in his answer, stated, that, on the 25th of JVo- 
vember, 1805, he was seised in fee of the premises in question ; 
that he, and his then wife, ElizOy now deceased, being about 
that time minded to make some provision for their daughter, 
Louisa Ann, and her children, if she should have any, executed 
the deed mentioned, about, or shortly after, the time it bears 
date, in the presence of two witnesses ; and that he believed 
that he and his wife may have used the formal words of deliv- 
ery of the deed ; that, after it was executed, it remained in his 
possession and power, from thenceforth, until or about the 9th 
of January, 1809, when his daughter, Louisa Ann, having ex- 
pressed some apprehension that the deed, in case of his death, 
might be lost or destroyed, he placed the same in the hands of 
De Witt Clinton, for her benefit, stating to him, at the time of 
so depositing the deed, in the presence of his present wife, and 
his said daughter, Louisa Ann, and her sister, that it was to be 
understood that the income of the property should come to him 
during his life, and that if Louisa Ann married without his 
consent or approbation, that then the said deed should not 
operate, or that he made use of words to that effect. That the 
respondents, afterwards, intermarried, but without his knowl- 
edge, consent, or approbation. That the yearly value of the 
premises was from 1,300 to 1,500 dollars, which he had received 
since the date of the said deed of trust, until the sale and con- 
veyance of the premises to Verplank. That considering him- 
self, in consequence of the said Louisa Ann's marriage without 
his consent, as the absolute owner of the premises, he did, on or 
about the 11th of December, 1809, sell and convey the prem- 
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IN ERROR, ises to the appellant Verphmk^ioi the consideration ^of 16,000 
ALBANY dollars. That the deed to Verplank was executed on some 
Febiuary, isis. day between the llth and 14th of December^ 1809, but on 
'^t^"^"'''"^^ which day he did not recollect ; but it was after the inter- 
V. marriage of the respondents. 

Sterrt. The answer of i)e Wiit Clinton was substantially the same 

as that of James Arden, in regard to the deposit of the deed 
of trust, and the verbal declarations of Arden at the time ; but 
though the daughter acquiesced in her father's receiving the 
rents during his life, yet that she did not acquiesce in the dec- 
laration, that the deed should not operate, in case she married 
without his consent. 

Richard D. ArdeUy the other appellant, also put in his an- 
swer ; but knew nothing of the transaction relative to the deed, 
or its contents, except from a copy shown to him by James 
Arden. 

The material parts of the evidence contained in the deposi- 
tions of the witnesses, are sufficiently stated by the judges in 
delivering their opinions. 

The cause having been brought to a hearing in the Court be- 
low, the chancellor, on the 3d of October^ 1814, decreed, that 
the deed of conveyance from James Arden^ and JEliza^ his wife, 
to De Witt Clinton and Richard D. Arden^ was duly executed, 
and delivered on the 25th of December^ 1805, so as to pass the 
estate and interest in the premises therein described, to the said 
De Witt Clinton and Richard D. Arden^ and to vest the same 
in them, to the uses and upon the trusts therein mentioned ; 
and that the said deed of conveyance was valid and effectual in 
law accordingly. And that, as it satisiactorilv appeared to the 
Court, that Robert Sterry and Louisa Ann had intermarried be- 
fore the execution of the deed of the same premises to Philip 
Verplank y of the llth of December, 1809; and that the said 
Verplank, at the time he accepted the said deed last mentioned, 
had notice of the said intermarriage, and also had notice of the 
said deed of conveyance to the said De Witt Clinton and 
Richard D» Arden ; it was further decreed, that the said deed 
from the said James Arden and wife, to the said Philip Fer- 

?lank, is void, as against the said De Witt Clinton and Richard 
>. Arden, as trustees, &c. ; and that the same be set aside ac- 
cording! v, as against the said parties. And the ssid Verplank 
was further ordered to bring the said deed of conveyance to 
him, into Court, and deposit the same with the register, to abide 
[ ^ 541 ] the further order *of the Court ; and that any of the parties, as 
to that matter, have leave to apply to the Court for further 
directions. 

It was further decreed, that Sterry and his wife, in right of 
the wife, be let into the immediate possession of the premises, 
and into the perception of the rents and profits thereof, in arrear, 
and thereafter to accrue, and become payable ; or that the said 
De Witt Clinton and Richard D. Arden be let into possession, 
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as trustees, &c. ; and in case they, or the survivor of them, /.Y error, 
should take possession of the premises, they, or the survivor, albany, 
should take the rents and profits in arrear, and thereaAer to February, i«id. 
accrue, in trust for, and pay over the same, from time to time, '^^^^''''^"*^^ 
to the said Robert Sitrry and Lquisa Anrij his wife, in right of his ^^^^^•''k 
ivife, during their joint lives, and to the said Louisa Ann, during sterrt. 
her life, in case she should shrvive her said husband ; or that 
the said De Witt Clinton and Richard D. Ardeny or the survivor 
of them, should permit the said Robert Sterry^ and Louisa Ann^ 
his wife, in right of the said Louisa Ann^ to take the said rents 
and profits during their joint lives ; and the said Louisa Ann 
to take the same during her life, in case she survived her hus- 
band ; and that, after the death of the said Louisa AnUj the rents 
and profits should be received and applied according to the uses 
and trusts, in the deed of trust before mentioned limited and 
declared ; and that the trustees, or the survivor of them, and 
any other person claiming interest therein, under the said deed, 
be at liberty to apply to the Court for its further directions in 
that behalf. And it was further decreed, that the said De Witt 
Clinton and Richard D. Arden should, within twenty days after 
notice of the said decree, cause the said deed to be acknowl- 
edged or proved, and registered according to law, for the greater 
safety of the title, <&c. And further, that the said Robert Sterry, 
and Louisa Ann^ his wife, during their joint lives, and the said 
Louisa AnUj after the death of her said husband, if she sur- 
vived him, should be at liberty to use the names of the said 
trustees, or the survivor of them, and to use the said deed, for 
the purpose of prosecutingi at law, if necessary, to obtain tlie 
possession of the premises, or to recover the rents and profits, 
&c. And further, that the said Philip VerplanJc account with 
the said Robert Sterry, and Louisa Ann, his wife, for the rents 
and profits of the premises, from the 11th of December y 1809, 
and that it be referred to one of the masters, to take the account 
accordingly ; and that, in taking the account, the master charge 
the said Philip *Verplank with the rents of the premises re- [*542] 
ceived, which might, without wilful default, have been received 
for the same ; and that the master make just allowances to the 
said Philip VerplanJc for taxes and repairs ; and that he report 
thereon to the Court, &c. ; and that the question of costs, and 
all further directions, be reserved until the said report come in. 
From this decree, as far as his rights were affected by it, the 
Bud Philip VerplanJc entered his appeal to this Court 

The Chancellor gave the reasons for his decree, (a) 

Baldwin^ for the appellant, contended, 1. Th^^ there was no 
delivery of the deed from James Arden knd his wife, to De Witt 
Clinton and Richard D. Arden, at the time of its execution! 

(a) See the reaaoni at length, in the report of the case in the Coart of Chan- 
eer? 
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W ERROR, The grantees were not present, and the careless manner m 

ALBANY, which the deed was kept, showed that there was no delivery to 

^ February, 1815. the respondents. To make good a delivery of a deed, it must 

^tT'^'^^''^^ be delivered to the irrantee, or to some person to be delivered 

V. to him ; and it must be put out of the power of the grantor.f 

Sterrt. If there was any delivery, it was that which was made in Joji- 

fee «7"^' '^' ^^n^j 1809, which was on two conditions, first, that the grantor 

should receive the rents and profits during life ; and, second, 

that the deed should be inoperative, in case Louisa Anriy the 

cestui que trusty married without the consent of the grantor, and 

this condition has failed. Any declaration made by the gran- 

lii''*'**^'^"' ^^^^ ^^ ^^^ ^™® ^^ ^^^ delivery, is binding.^ Whether the 
daughter assented to the condition, or not, is immaterial. The 
grantor had a right to annex what condition he pleased to his 
gift, and the grantee must receive it with the conditions^ oi 
not at all. 

2. The deed was voluntary and void, as against a subsequent 

A 2 Bro, Ch, purchaser for a valuable consideration.^ This was the estab- 

^: i%«^ '»»**«^ ™le of law. 

Rtp. 332. 2 3. It appeared from the case, that the appellant was a bona 

9^'Eat^iZ. fi^^ purchaser, without notice of the deed, or intermarriage of 

£9. the respondents ; but that even if the appellant had notice of 

the prior deed, or of the intermarriage, it could not afiect his 

rights as a purchaser for a valuable consideration. In support 

of these positions, he cited the following authorities : Sugden^s 

Law of Vend. 531. 436. 608. 510. 1 Fonbl 269, 270, 271. 

24 Veseyy 519. 7 Vesey, 219. 1 Feaey, 456. 6 Vesey,SS2. 

2 Vesey, 10. 51. 299. 3 Atk. 388. 1 P. Wms. 577. 2 P. 

[ • 543 ] * WvM. 359. Gilh. Eq. Cos. II. 3 Cruise, 376. 2 WUs. 257. 

2 Bl. Com. 300, 301. 1 Atk. 489. 2 Atk. 54. 174. 2 Bro. 

Ch, Cos. 291. 1 Ch. Cos. 259. 2 Ch. Cos. 216. 2 Vesey, 

440. Skinner, 423. I East,9B. 9 Veseyjun, 190. Roberts 

. on Frauds, 495. 3 Aik. 438. 1 Vesey, 464. Cotop. 278. 

705. Cro. Eliz. 445. 1 Ch. Rep. 196. 2 Dickens, 444. 

2 Vent. 193. 2 Lev. 246. 1 Keb. 486. 

Griffin and Ri^gs, contra, contended, 1 . That there was a 

good and valid delivery of the trust deed on the 25th of i>e- 

cember, 1805. A deed may be delivered to a third person, for 

the grantee, and there may be a constructive, as well as an 

jl 4 Cndse's actual delivery of a deed.|| It was not necessary that the deed 

^'^'^sXep ^^^^^^ ^ delivered to the trustees; it is sufiicient that it was 

Touchsi. ^^! delivered to the person interested .TT The handing of the deed, 

Cro. EHx.7. in 1809^ to Mr. Clinton, could not be called a delivery, in law. 

195. '"i Johm. I^ ^^s ^ deposit merely. If a deed has been once delivered, 

Cos. 114 13 there cannot hfi a second delivery, and no subsequent acts or 

(k!) declarations can have any operation or effect. ff 

tt Co. Iau. ' No parol evidence is admissible to explain this deed ; but it 
^TmJut §^i *® ^^ten™P^^<^ to attach certain conditions to the delivery ; but 
CruUe, 29. ' after a deed is reduced to writing, it cannot be explained by 
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parol testimony.! Had the conditions been contemporaneous in error. 
with the delivery of tlie deed, they could not be proved by albany~ 
parol4 At the time of the execution and delivery, in December^ February, isis. 
1805, not a word was said of any conditions ; and in the very ^"""^^^^^^^ 
few instances in which, as exceptions to the general rule. Courts ^^^^^t^^ 
have allowed parol evidence to be given, it has been where a Sterrt. 
mistake has been satisfactorily proved. There is no pretence 4^ a^.i^. 
of any fraud in obtaining the deed, and though there is a sug- ji3 vwer, ss! 
gestion of a mistake, there is not the least proof of it. A trust »*^ Twduu 
estate is to be regarded as a legal estate, though it may be ' 
necessary to apply to a Court of chancery to obtain the rights 
of the trustees ^ ^^ ^ ^^^• 

A voluntary deed is as much respected, in Courts of law and 
equity, as a deed given for a valuable consideration. || A voU Jg^j^ ^^*^ 
uiUary deed cannot be revoked ;ir and it will be carried into ^ ' 4 crm$^9 
specific execution by a Court of chancery, equally as one given ^^ ^^'flJ. 
for a valuable consideration. ft »73,274. ijSti 

The bill expressly charges Verplank with notice of the prior ^ 1 ^^^ 
deed, and his answer does not negative the charge. Notice r^tiAA'i 
•ought to be denied in the answer, positively and decidedly, „ ^ vttiun 
even though it was not charged.|:t 'I'^e answer, in this case, as 666. 2 vmi 
it does not expressly deny the notice, must be deemed impliedly "^^^ 
to admit it Indeed, the circumstances proved show that 2&^p'ti^ 
Verplank must have had notice.^^ S44.B. ^Bau. 

An honest family settlement is good, at common law, against ^: ^nyf% 
any subsequent purchaser, with notice ; but the appellant relies AtJt,di5,%Vei. 
on the statute of frauds. || || But the object of this act was to set ^^ ^^J^ ^ 
aside fraudulent conveyances, not honest family settiements. tCfLC<u.i6i. 
Indeed, the 4th section, which makes such fraudulent convey- * ^*"** ^^' 
ance a crime, and inflicts a penalty on the parties to it, shows Jf U5.^M 
the spirit and object of the act. Though the weight of the 3ii. 1^.490. 
English authorities may, at this day, go to support the propo- 11 1 ^* ^ ^ 
sition that, within the statute of the 27 Miz., every voluntary ^ ^4. ' 
conveyance is fraudulent and void as to subsequent purchasers 
for a valuable consideration, yet it will be found, that, prior to 
the 19th of Aprily 1775, it was held otherwise by judges of 
great reputation ; and, according to the constitution, the Courts 
of this state are not bound by any English adjudications sub- 
sequent to that period. 

That voluntary settiements wefe not void, merely for their ^f^ ^^p^ 
being voluntary, where there was no fraud, we have the au- vJfu'is^ ^Sm 
thority of Lord fla/«,irir Lord RoUe.fff Chief Baron Gil- •!«> ' Hcirdres, 
BERT^ttt Lord Mansjield,^^^ Sir fVm. Blackstone,\\\\\\ Lord ^^f^rTiZ: 
Ch. J. WiLMOT,iririr and several writers on the subject. fttt ^l1^*^^^' 

The leading case to the contrary, Eoelin v. Templar^ (2 Bro. Biackttone, \ 
Ch. Cos, 1787,) and all the subsequent cases^ go on the ground, ^^' ^^• 

446. tXX Oilb. L. of Ev. 201. (6th. ed. 1801.) 

'tm ▼. KewMiy 1 C(nop.434. Doe v. RuiUdge^ u/T 705. 

Cam. 296. 297. ITiriT Roe v. muon, 2 WU». Rep. 356. 

FtmU. Eau, 269, 270. n. 2 £^ Com. 297. {ChrUtian't uote.) See also 1 Bcaft 
{8o. Car.) Rg>. 179w 

Vol. XII. 59 465 
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IN ERROR, expressly, that so many estates in England stood upon^thc mOA 
' ALBANY,"" ^1^^^ ^^^ voluntary settlement was void as against a purchaser 
Febniarjr,i8i5. for a valuable consideration, that it was too late and too haz- 
^,^*N.^-*w^ ordous to shake it ; though the judges who so decided did not 
xnpLAHK jjggjtji^g ^ declare, that if it were res integra, they should have 
Sterkt. come to a different conclusion.f 
t ^^SJ"'J^' In Doe v. Martyr ^X Sir Jaints Mansfield regrets the decision. 
Does. Wanngf in Evelyn v. Templar, that even a notice of a prior voluntary 
9Eatt,6^ii. settlement would not defeat a subsequent purchase for a valu 
piu^s^' * ^^® consideration. 

4 9 Vet. jun, ^^ George v. Milbank,^ Lord Eldon held, that a provision 
IM. for debts made in a voluntary settlement, would support it 

against all future creditors ; and it is agreed, that a voluntary 
settlement is eood against the srantor. He cannot revoke the 
•o45 J •deed, unless it contains a power of revocation. || The effect 
loL sjiTfiS! ^^ ^^^ doctrine is, that, though the grantor cannot retain the 
land in the first instance, he may convey it away to a third 
person for some valuable, but, in fact, nominal consideration ; 
who may, afterwards, reconvey it to the grantor. The law, in 
England^ has been so long read wrong, that the judges there 
feel themselves compelled to read it the same way, to support 
titles which had been obtained under such erroneous decisions ; 
but our Courts are under no such necessity; they are not 
obliged to yield to the authority of a decision, for which reasons 
are assigned which cannot apply to the present case, 
f 1 Atk. 965. In Newsiead v. ScarleSyM Lord Hardvdcke held, that a con- 
veyance by a widow, prior to her second marriage, to trustees, 
for the use of the cestui que trust and her children, was not a 
voluntary conveyance, within the statute of the 27 Eliz. ; and 
where the conveyance makes provision for future branches of 
the family, it is considered such a valuable consideration as 
^NyHr.wuu- prevents its being voluntary, within the statute.ff 
Jt^' Mi.^ Bu^ though a conveyance may be deemed voluntary, or fraud- 
Easi, 70. ulent, in its creation, yet it may become good, by matter ex post 

ti Oigd. L.of facto^Xt -^n ^'^^ marriage, in consequence of the settlement, 
2 ^.^J3. i is, on all hands, allowed to be a sufficient consideration to sup- 
EoMt^ 9 Ve«. port the conveyances^ Here, the marriage of the cestui que 
'^4^.1^^ /n«^ took place prior to the purchase by VerpJank. The hus- 
95.' band is to be considered in the light of a purchaser. It is not 

MSEa^,es.9 necessary that the settlement should have been made with a 
193. View to any particular marriage, nor that the marriage was 

y Prec. mCh, supcrinduced by the settlement. |||| 

cfi.^'.^^9 -^P^i"» Verpiank was not a bona fide purchaser, for he doe» 
Eai,69.5 Ves, not deny that he had heard of the marriage ; and he knew of 
jun. 862. ^jjg settlement. He is not entitled to the benefit of the statute, 

unless he is a bona fide purchaser, and for a valuable and 
fT Cro, EHx. adequate consideration.lTIT 

4ii. Cowp. 706. ^ 

Baldwin, in reply, insisted on his former arguments, and 
said, that Lord Ellenboro\igh,\ii Doe v. Manning, (9 East^ 59.) 
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bad examined all the authorities on the subject, and showed, m error, 
most conclusively, that it was the established law of England, albany 
prior to the year 1775, that all voluntary conveyances were, February, isis. 
under the statute of the 27 jEJ/tr., considered fraudulent and void, ^•^"^n^*^*-^ 
against batui fide purchasers for a valuable consideration. The Vkrplaitk 
^chancellor, in the present case, admitted that Verplank was a Stbrrt. 
bona fide purchaser. It is not pretended that he had actual [ * 546 ) 
notice of the prior deed. All that is shown is, that he was 
informed that Mr. Arden had made some provision for his 
daughters, in property in Greenwich street. 

In Broum v. Cariery^ the master of the rolls did not go into 1 6 Vet. 861 
the consideration of the effect of the statutes of Elizabeth on 
the settlement. Though, where a marriage is in view at the 
time the settlement is made, it may be a good consideration, 
yety where it is made without any such view, and some person 
should, afterwards, marry the daughter, against his consent, 
and who is particularly odious to him, it cannot be said to be a 
consideration with the father for making the settlement on his 
daughter. 

Yates; J. The first question arising in this cause is as to 
the execution of the deed of the 25th oi November, 1805, from 
James Arden, and Eliza, his wife, to De Witt Clinton and 
Richard D. Ardeny in trust for Louisa Ann, the daughter of 
the grantors. 

From the testimony of one of the subscribing witnesses, who 
proves the execution of this deed, it does not appear that either 
of the trustees was present, or that any condition was men- 
tioned at the time. If it was intended to have been a condi- 
tional delivery, it is an unusual departure from the course the 
grantors ought to have adopted, in omitting to state the con- 
dition (if any existed) to the subscribing witnesses. This omis- 
sion raises a strong presumption against the operation of the 
deed, in any manner different from the purposes expressed in it ; 
and from the unquestionable possession of this deed by the 
daughter, subsequently, the inference is irresistible, that the de- 
livery was to her, she being immediately interested, and that it 
took place in the presence of Mrs. Ard^n, under whose mater- 
nal auspices, and at whose particular instance and request, the 
tettlement on tier daughter was made. It was not necessary 
for the trustees to be there personally to receive it. In Taw's 
Executor v. Bury, (3 Dyer, 167. b.) a delivery to a third person, 
without speaking of it as the deed of the party, the deed is 
held good, and is, in law, the deed of the defendant, before 
any delivery over to the partv ; and the refusal of the party 
cannot undo it, as the deed oi the party from the beginning. 

*I do not think this transaction is enveloped in such mystery [ • 547 1 
as not to admit of a satisfactory explanation. 

It is unreasonable to suppose that this deed was intended to 
be subjected to the future control of the husbapd, (t was exe* 
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m ERROR, cuted at the instance of Mrs. Arden, during her illness, and in 
ALBANY contemplation of approaching death, for the express purpose 
Fabmarjr^jsid. of making a permanent and suitable provision for the support 
and maintenance of her daughter ; and her subsequent decla- 
rations show what her intentions and expectations were, in 
relation to the business, which, it appears, had given her much 
anxiety and uneasiness before it was done. She expressed to 
several of the witnesses her satisfaction with her husband's 
conduct in complying with her wishes, and that she felt easier, 
and better, since Mr. Arden had made a settlement on her 
daughters. 

The idea that he intended, at the time, to deceive the ex- 
piring partner of his bosom, cannot be indulged for a moment. 
It appears he acted openly and decidedly, by leaving the deed 
in the possession of the daughter, in the presence of the mother, 
to be disposed of as they might think proper. The manner in 
which he afterwards obtained possession of this deed, is satis- 
fiictorily explained by some of the witnesses, and shows deci- 
dedly, that, previous to his taking it from his daughter, he had 
assumed no control over it. 

Not one of the witnesses who were present when* the deed 
was signed, mentions that any condition was stated at the time ; 
and those on the part of the appellant, who give evidence on 
the subject, appear to have collected their information from 
desultory conversations, at different periods, with members of 
the family ; a species of evidence, at all times, dangerous to 
be received, to explain the intent, or control the operation, of a 
written instrument, even in a Court of equity, on the ground of 
a mistake, which, in this case, it is alleged, was made by Ahra" 
ham Skinner, who drew the deed ; but there is no evidence to 
support the allegation, except the assertion of Arden himself. 

If this mistake had actually taken place, it is somewhat ex* 
traordinary that the appellant has not availed himself of the 
benefit of Skinner^s testimony to explain it ; and still more so, 
that he did not cause it to be rectified ; for, by the evidence of 
Richard D. Arden, the deed was kept in his father's desk, in 
[ ^ 548 ] ^'the office below, until it was taken to his mother's bed-room 
to be signed. A sufficient length of time, therefore, must have 
intervened, afler it was drawn, and before it was signed, to 
have enabled him to correct the error. Under these circum- 
stances, I do not believe the deed was drawn different from 
Arden^s intentions at the time ; but, allowing the whole of the 
testimony to have its due weight, on the ground of mistake, the 
witnesses on the part of the respondents, as to conversations 
with Arden, and others of the family, showing a different under- 
standing with regard to the transactions, greatly preponderate ; 
so that, without noticing the subsequent conduct of Mr. Arden, 
I think, from the facts disclosed by the evidence in the case, 
there remains no ground for reasonable doubt, that the deed 
was perfected at the tin^e, ai^d that he then intended it should 
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operate, unconditionally, according to the terms of it ; and the m error. 
subsequent delivery of this deed to Mr. Clinton^ upon the con- albany 
ditions stated at the time, can be of no avail ; it can afford him February, isidi 
no possible benefit. He had devested himself of the property ^--^'■n.'^*^*^ 
the moment he executed and delivered the deed, in the first ^'*^^^" 
instance ; and, of course, retained no authority to give it an Stbrrt. 
operation different from what was contained in it. 

A deed cannot be delivered twice ; for, if the first delivery 
has any effect, the second will be void. (3 Cruisers Dig. 29. 
sect. 59.) Nor can this second delivery prevent or limit its 
operation, if even it is admitted that the deed is voluntary. 
In 2 Vernon, 473, '* A. had made a voluntary settlement of an 
estate, subject to some annuities, in trust for his grandson and 
his heirs ; and, afterwards, he makes another voluntary settle- 
ment of the same estate, to the use of his eldest son for life, 
and to his first, &c. sons in tail, with remainders over ; and, by 
will, gives a considerable estate to his grandson.'' Although it 
was proved that A, always kept the first settlement in his cus- • 

tody, and never published it, and it was, after his death, found 
amongst waste paper, and the last deed was often mentioned 
by him, and he told his tenants the plaintiff was to be their 
landlord after his death, yet the son could not be relieved 
against the first settlement. In 1 Vernon, 464, the Court say^ 
'' A settlement, though voluntary, is not revocable." 

This deed, then, havme been duly executed, and it being 
evident that its validity could not be affected by a second de- 
Kvery, a fiirther q^uestion remains to be determined ; whether 
^ts operation can be defeated by the subsequent deed from [^549] 
James Arden^ and Ann, his present wife, to the appellant, dated 
on or about the 11th of December, 1809. 

I do not think we are called upon to express an opinion on 
the question whether a voluntary settlement ought not, ac- 
cording to the words of the statute, to be fraudulent and cov* 
enous, and for the purpose and intent to deceive, in order to 
make it void -against a subsequent purchaser; but from the 
facts in this case, it will be sufficient, according to my view, 
to determine whether the first deed is, in fttct, a voluntary 
conveyance, or whether this Court are not bound, under the 
circumstances, to consider it a deed for a valuable consideration. 

It appears, by the declaration of trust contained in it, that a 
life estate in the premises was given to Louisa Ann Arden ; 
and in case she should die, leaving lawful issue, that then it 
should be held in trust for the benefit of such issue, &c. 

In Munn v. fVilsmore, (3 D. ^ E. 629.) Lord Kenyon ob- 
serves, that very small considerations have been holden suffi- 
cient to give validity to a deed, when, in framing family 
settlements, limitations are made in favor of the distant branches 
of a &mily ; such remainders are not considered as voluntary, 
if the object of the parties in making the settlement was fair 
and honest 
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m ERROR, The case of Netcstead and others v. Searles and othert (1 
ALBANY '^^^' 264.) supports the same principle. It would seem, from 

Febraarya8i& those cases, that the limitation to distant issue would alone be 

'^"^^^^^'"^^ sufficient consideration to protect this deed : but connect with 
V. it the marriage of Sterry, and I think its validity cannot be 

Stxbkt. questioned. Marriage, of itself, is a sufficient consideration. 
That Louisa Ann's right to the property forwarded the mar- 
riage, is evident ; because Mr. Sterry y as a discreet and prudent 
man, must have felt an interest in the future support and main- 
tenance of his family, and the avails of this property towards 
such support might well have been contemplated by him. 
This appears to have been the case, from his conversation 
with Colonel Hawkins on the subject. Indeed, proper feelings 
for the comfort as well as happiness of the object of his at- 
-tachment, must have given importance to the immediate 
possession of this property : it, therefore, operated as an in- 
ducement to the connection. 

[ ••550 ] •This marriage took place on the 11 th of December, 1809, 

and the deell to Verplank was executed between the 11th and 
14th of the same month ; so that the marriage must, at ail 
events, have been solemnized before the deed existed. 

Sugden, (in his Law of Vendors,) in treating on voluntary 
settlements, (page 437.) says, " If a voluntary grantee gain 
credit by the conveyance to him, and^a person is induced to 
marry him, on account of such provision, the deed, though 
void in its creation, as to purchasers, will, on the marriage 
being solemnized, no longer remain voluntary, as it was in its 
creation, but will be considered as made upon a valuable con- 
sideration. This principle is recognized in Brovm v. Carter, 
(5 Vesey,jun. 862.) and by Lord Ellenborough, in the case of 
Oiley V. Manningy (9 East, 69.) 

If, then, it is even admitted that the conveyance of the 25tb 
of November, 1805, to Messrs. Clinton and ^rrfen, was voluntary 
in its creation, it is evident it assumed a different character in 
consequence of the marriage ; as that alone must be deemed a 
valuable consideration, which gave it a validity not to be af- 
fected by the subsequent deed to the appellant. 

The chancellor's decree being founded upon the validity and 
operation of this deed, my opinion is, that the same ought to be 
affirmed. 

Spencer, J. The first point which claims the consideration 
of the Court is, whether the deed from James Arden to Louisa 
Ann, his daughter, was so far legally and duly executed, on the 
25th of November, 1805, as, between the parties to the deed, to 
devest the grantor of all his estate and interest in the premises 
granted thereby. 

James Arden, by his answer, admits, that, shortly after the 
time the deed bears date, (25th of November, 1805,) he signed 
and sealed it, and believes that he and his wife may have used 
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the formal words of delivery ; but he insists that the deed re- IN error. 
laained in his possession and power, thenceforth, until on or albany, 
about the 9th of January, 1809, when, to reheve the apprehen- February, 18W» 
sions entertained by his daughter, that, in case of his death, it ^T^TpLAwir 
might be lost or destroyed, he placed the same in the hands of y. 

De fVitt Clinton, one of the trustees, for her benefit, with certain Stkrrt. 
coaditions accompanying such tradition ; viz. that the income of 
the property should come to him during his life, and that, if his 
'daughter married without his consent or approbation, then the [ * &i>I ] 
deed should not operate. 

The proofs in the case, in my judgment, are decisive, that 
the deed was legally and ^effectually executed, so as to become 
operative on the 25th of November, 1805, notwithstanding the 
denial and answer of Arden. 

Mrs. Braine was present at the execution of the deed. She# 
proves that it was read over by Arden, and that thereupon it 
was executed in the bed-room of Mrs. Arden ; that, being very 
intimate with Arden^s daughters, and very frequently with them, 
she saw the deeds in their bed-room ; that, on one occasion, she 
beard her cousins read over their deeds ; that, on a particular 
occasion, James Arden came into their bed-room, and seeing 
the deeds lying on the projection of a book-case, or wardrobe, 
he reproached them with carelessness, and, with their consent, 
took the deeds into his own keeping. 

Mrs. Servant confirms all the material facts deposed by Mrs. 
Braine, relative to the custody of the deeds by her and her 
sister, and their being taken by her father for safe keeping. 

Robert J. Livingston proves that L<misa Ann had the custo- 
dy of the deed given to her ; that, on a particular occasion, she 
produced it to him, and that he read it, and now identifies it. 

That Mr. Arden intended the two houses in Greenvnch street 
for his daughters, appears by the testimony of William Edgar; 
and that hu had in his own opinion devested himself, in favor 
of his daughters, of these houses, is proved by Mrs. Talbot, who 
states, that, shortly after the death of Mrs. Arden, as she was 
walking in Greenwich street, she met Mr. Arden^ when Mrs. 
Talbot, pointing to the houses, asked if those were his, to which 
he answered, '< My daughters' houses, madam ; " and then said 
his daughters would be good fortunes. 

The fact admitted by Arden's answer, that he may have used 
the formal words of delivery, confirmed by the testimony of one 
of the subscribing witnesses, Mr. Hamilton, who proves the 
execution of the deed, taken in connection with the fact, that 
the deeds were, for some time, in the custody of the cestui que 
trust, Louisa Ann, and the total absence of all proof impeach- 
ing the force of these facts, can leave no doubt on the mind, 
that Arden not only intended an effectual execution of the deed, 
but that every legal formality was complied with. A deed is 
available if delivered to the party grantee, or even to a stranger, 
without special ^authority, if intended for the use of the gran- [ * 66S J 
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IN ERROR, tee ; and a deed may be delivered by words, or by deed*, 

" ALBANY without words. {Shep, Tou^h. 58, and cases cited.) The 

Febraary, is'is. subsequent tradition of the deed to Mr. Clinton, if it becanid 

^^"^^^^^^"^^^ operative before, can have no effect ; nor was it in the power of 

EXFLAHK i^j^ Arden to impose any conditions upon a grant which hid 

SniiRT. already become effectual. The appellant has entirely failed to 

show that any fraud or mistake intervened in drawing the de€d. 

The suggestion is altogether without support, excepting from 

his own allegations. It is, therefore, useless to inquire how far 

a deed can be impugned by the admission of parol evidence. 

Admitting, for the present, that the deed from Mr. Arden to 
his daughter, Mrs. Sterry, was liable to be defeated by a sub^ 
sequent deed, on the ground that it was voluntary, and, in a 
legal point of view, fraudulent, as against subsequent banajide 
•purchasers for a valuable consideration ; we are, then, to 
inquire what operation the marriage between the respondents 
had in reference to the deed. 

It is an undeniable proposition, that a deed, voidable, may be 
rendered valid and effectual by matter ex post facto. If a man 
makes a feoffment by covin, or without any valuable consid- 
eration, and the feoffee makes a feoffment for valuable 
consideration, and then the first feoffer enters, and makes a 
feoffment for valuable consideration also, the feoffee of the first 
feoffee shall hold the lands. {Sugden^s Law of Vendors^ 436, 
43t, and cases there cited.) 

So, if a voluntary grantee gain Credit by the conveyance, and 
a person is induced to marry her on account of such provision, 
the deed, if even voidable as to purchasers, will, on the mar- 
riage being solemnized, no longer remain voluntary, as it was in 
its creation, but will be considered as made upon valuable 
consideration. {Sugden^ 437, and the cases there cited) 
Upon .this point the decisions are numerous, and I have not met 
with a single case or dictum to the contrary. Blackstone very 
correctly defines (2 BL Com. 297.) a valuable consideration to 
be money, marriage, or the like; and, he observes, the lav 
esteems them an equivalent given for the grant. 

The facts, in this case, prove, undeniably, that the marriage 
between the respondents preceded the deed from Arden to the 
appellant ; and that the marriage itself was induced by the 
provision secured to Mrs. Sterry by the deed in question. It 
I * 553 ] was *not necessary to the validity of the marriage, or to any of 
the consequences following from it, that Mr. Arden should have 
given his consent to it. 

It would be unnecessary to proceed further, to entitle the 
respondents to an affirmance of the decree of the Court of 
Chancery ; nor was it absolutely necessary for the Court below 
to go into the consideration of the question, bow far forth the 
deed from Arden to his daughter would have been available to 
her, had not the marriage between the respondents intervened. 
The chancellor has seen fit to discuss and decide that point, and 
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I do not mean to insinuate that^ in doing so, he has at all trav*- in error. 
elled out of the record ; the case fairly presented the question, albanv, 
and he has promptly decided it. Believing his decision incorrect February, isid 
in this particular, I think this Court is bound also to express its ^^"^^"^^''^"^ 
opinion : under the circumstances of the case, to give the ques- '^v. 
tion the go by, would be a silent acquiescence in the opinion St«rrt. 
delivered in the Court below. The point has been fully and 
ably argued, and it may save great expense, and future litigation, 
to settle it finally. 

It is contended, that, the deed to Mrs. Starry having been 
voluntary, and without any other consideration than that of 
blood and natural affection, it was in the power of the grantor, 
by a subsequent deed, founded on a valuable consideration of 
money, to defeat the operation of the first deed, in favor of the 
second alienee, although such second alienee knew of the ex- 
istence of the first deed, and although, in po'mt of fact, there 
was no original intent, with either of the parties to the first deed, 
to defraud any subsequent purchaser. 

In the present case, his honor, the chancellor, is of the opin- 
ion, that the appellant is chargeable with constructive notice 
of the deed of the 25th of ^wembtr^ 1805, to Mrs. Sterry. 
It may well be questioned, whether this conclusion is warranted 
by the fiicts. We have no other proof of the constructive 
notice than the admissions of the appellant in bis answer. He 
admits he had heard, before the delivery of the deed to him, that 
Arden had made some provision, by deed, or otherwise, for his 
daughters, of property in Oreenwich street. This information 
is loose and inexplicit ; and I cannot say that I am satisfied that 
it was equivalent to direct notice. It is not very important, 
however, whether it was so or not. 

*Our statute for the prevention of fiuuds has adopted, totidem [ • 554 ] 
verbis, the statutes of 13th EUz. ch. 5., and 27th Eliz. ch. 4. 
The former declares v<Md all gifts and conveyances of lands, 
tenements, hereditaments, goods and chattels, had or made, 
devised and continued of malice, fraud, covin, collusion or guile, 
to the end, purpose or intent to delay, hinder, or defraud cred- 
itors and others of their just debts, &c. The latter declares 
void every conveyance, &c. of any lands, tenements, or heredit- 
aments, to be had or made-^br the intent and purpose to defraud 
and deceive such person as shall purchase the lands y fyc.y so before 
conveyed. Both statutes leave the conveyances and gifts as 
good between the parties and their representatives. The 13th 
of Eliz, avoids the covenous act in favor of creditors. The 
27th lUiz. avoids it in &vor of subsequent purchasers for 
money or other good consideration. 

The 4th section of our statute, in conformity with the 13th 
and 27th of Eliz., inflicts a penalty and forfeiture of one year's 
value of the lands upon the party to such fraudulent transac- 
tion, who shall maintain or defend the fraudulent deeds or con- 
veyances, pronounced void by those statutes ; the 6th section 
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Of ERROR, of our Statute adopts the proviso to the ^th EKz., and saves 
ALBANY ^^^ ^^^ operation of the statute conveyances made upon good 
FfitMruary^sis. consideration y and bona fide, 

' If the statute of the 27th of Eliz. was now, for the first time, 

to receive a construction, it does seem to me impossible that it 
should be held to embrace within its purview the case under 
consideration. 

Mr. Ardeny as we must believe, was, in 1805, a man of a hand- 
some and unencumbered fortune. In compliance with the 
earnest desire of his then wife, he deliberately sits down to make 
a suitable provision for his two daughters, and their issue. 
The transaction is open, public, and notorious. No one can 
believe that it entered into the hearts or heads of the father 
or his daughters, that the deeds he was executing were with the 
intent, or for the purpose, of defrauding and deceiving such 
person as should thereafter purchase the estate thus conveyed ; 
yet this Court is called upon to consider these deeds as void, 
on the ground of an original covenous, guileful, and fraudulent 
design, coeval with the transaction between the father and his 
daughters. It would be with extreme reluctance that I should 
[^555] ^consent to brand as innocent and pure a transaction as ever 
took place with the odious and detestable crime of fraud. 

There may be cases in which a common error may have been 
matured into a right ; and then the error must be submitted to 
as the lesser evil. The construction of statutes belongs to the 
Courts of law and equity ; and if a construction has been adopted 
by the Courts, and confirmed in the one of dernier resort; and, 
more especially, if the public act on the erroneous construction, 
justice and policy concur in requiring that the error be adhered 
to ; or, otherwise, no man could be safe in his dealings. The 
adjudications which have taken place in England since the 19th 
of Aprily 1775, form no part of the common law of this state. 
If, since that period, cases have occurred overruling the anterior 
decisions, the Courts of this state can pay no other respect to 
them, than as the reasonings of learned and eminent men. 
They can have no more influence on our decisions than the 
lucubrations of jurists. 

The cases which we met with prior to the above period, and 
which have turned upon the construction of the 27th of JEZtz., 
are not in harmony; though I think the preponderance, in 
weight and number, is decidedly adverse to the doctrine which 
now prevails in the Courts of fVestminster haU. 

Lord Ellenborous^hy in delivering the opinion of the Court of 
King's Bench, in Doe v. Manning and another, (9 East, 63.) 
has collected the cases. He states that, in the cases which 
arose nearest the time of passing the statute, the judges seem to 
have thought that a voluntary settlement was only prima facie 
fraudulent against a purchaser. By a reference to the cases, 
it will appear that it was matter of evidence to the jury, on 
which they passed, whether a voluntary conveyance, as such, 
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was fraudulent. There are very great names in support of this iN error. 
doctrine, among which may be mentioned Lord Hale, Lord albany 
Molle, Chief Baron Gilbert, and Chief Justice Eyre. Baron February, isio. 
Gilbert is extremely perspicuous and clear in his observations, "'-^'^n^'"^*^ 
and I cannot pass them by without notice. "A voluntary ^"^*^"* 
(K>nveyance (he says) hath no badge of fraud, unless the party Stsrrv. 
were then in debt, or in treaty for a sale of the lands ; for a man 
may have reason to settle his estate for the good of his wife 
and children ; and if he hath a clear estate, and no intention to 
sell, the settlement must be taken to be a good one ; for that 
cannot lie under a suspicion when there is no discovery made 
of an intent to use *that settlement to fraudulent purposes at f * 556 ] 
the time of making it." {GUb. Ev. by Lofft, 307.) 

There are, undoubtedly, very great names who nave held a 
contrary doctrine, that conveyances merely voluntary are void- 
able at law, by a sobsequent purchaser for valuable considera- 
tion ; and among these may be ranked Lord Hardmcke, Chief 
Justice De Grey, and several others. Lord Mansfield un- 
doubtedly maintains the doctrine inculcated by the judges 
who lived nearest the passing of the statute of 27th Eltz., 
and Lord Ellenborough, in his opinion in the case cited, does 
not present the opinion of this eminent judge in the strong 
point of view it merited, in the case of Doe v. Mutledge, ( Cowp. 
713.) He divides the argument he there delivered, into foui 
heads, and be specially considers, whether the deed of 1763, a 
voluntary deed, with no other consideration than that of blood 
for its support, was a fraudulent, covenous deed within the true 
intent and meaning of the statute. He gives a distinct con- 
sideration to the question, whether the subsequent purcbasei 
was such a one as was entitled to object to the voluntary deed« 
In commenting on the voluntary deed of 1763, he observes, 
that the 27th of Eliz, contains not a word impeaching volun- 
tary settlements, merely as being voluntary, but as fratiduleni 
and covenous. He notices the title of the statute, and the 
enacting part, as making provisions against such practices, as 
if they were a crime. He gives a criterion of determining each 
case ; " One great circumstance," he says, <' which should al- 
ways be attended to in these transactions, is, whether the persoL 
was indebted at the tim6 he made the settlement ; if he was, 
it is a strong badge of fraud." The learned editor of Sir fVm. 
Blackstone^s Commentaries (Mr. CAru^inn) understands Lord 
Mansfield in the manner I have done. (2 BL Com. 297. n. 1.) 

In Doe V. Manning, (9 Easty 71.) Lord Ellenborough con- 
cludes thus : '* And we cannot but say, as at present advised, 
and considering the construction put on the statute, that it 
would have been better if the statute had avoided conveyances 
only against purchasers for valuable consideration, without no* 
tice of the prior conveyance. 

In Evelyn v. Templar ^ (2 Bro. 149.) Lord Thurlow said, 
*' that although it would have been as well, at first, if the vol- 
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fA ERROR, untary conveyance bad not been thought so little of, yet the 
ALBANY, '"'® *was 8uch, and so many estates stand upon it, that it can- 
February, 1815. not be shaken." In Doe v. Mariyr, Sir J. Mansfield^ Ch. J., 
^'"tT^^'"''^^^^ reeretted that it had ever been decided, that even notice of 
V. the prior settlement would not defeat a subsequent purchase. 

Stbrrt. It is a sound and settled principle, that notice to a purchaser, 

[ * 557 J of a prior fraudulent deed, will not affect the subsequent pur- 
chaser, and that such subsequent purchaser may avail himself 
of the fraud in the first deed ; and the reason for this is solid, 
because, if he knew the transaction, he knew it was void by 
law ; but to extend this principle to voluntary deeds, made by 
a father as a provision for his children, made, too, by a father 
not indebted at the time, and with every act of publicity usually 
attending the conveyance of an estate, would be, in my judg- 
ment, to beg the very question in controversy. 

L^al inductions are very properly and necessarily drawn 
from legal analogies ; and, in this view, let us examine the con- 
structions which Courts of law and equity have given to the 
13th EUz» It is perfectly well settled, that, to impeach a vol- 
untary settlement made on a meritorious consideration, it is 
necessary that the seller should not only be indebted, but should 
be insolvent, or in doubtful circumstances, at the time. The 
Idth Eliz. was intended to prevent the conveyance of property 
with a desifli to defraud creditors. If the person making a set- 
tlement is msolvent, or in doubtful circumstances, the settle- 
ment, depriving his creditors of the means of satisfying their 
debts, comes within the statute ; but if the grantor be not in- 
debted to such a degree as that the settlement will deprive the 
creditors of an ample fund for the payment of their debts, the 
xsonfideration of natural love and affection will support the 
deed, although a voluntary one, against his creditors ; for, in 
the language of the decisions, it is free from the imputation of 
fraud. Lord Hardwicke is very full and explicit on this point : 
in Townsend v. Windham^ (2 Vet. II.) he said, '' If there is a 
voluntary conveyance of real estate, or chattel interest, by one 
not indebted at the time, though he afterwards become indebt- 
ed, if that voluntary conveyance was for a child, snd no partic- 
ular badffe of fraud to deceive or defraud subsequent creditors, 
that mli do.'' (See, also, 2 Bro. Ch. Cku. 90. 5 Ves. 384.) 
Both the statutes, the 13th and 27th Eliz.y contain the general 
proviso annexed to our statute, excepting from their operation 
those deeds only which are bonafide^ and upon good consider- 
[ * 558 ] ation ; *^nd it is very clear, that Lord Hardwicke^ in the opinion 
just cited, lays stress on the circumstance that the voluntary 
conveyance was for a child. The deed from Arden to Mrs. 
Sterry has these two circumstances ; it was bona fide, and it 
had a good consideration, that of love and natural affection 
and I have no doubt that this deed is saved by the express pro- 
viso of the statute. The question naturally occurs, Can the 
late decisions in the English Courts, on the two statutes of the 
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13th and 27lh lUiz., be reconciled by the principles of just con- /iV ERROR. 
struction ? Under the former, a man out of debt may make a albany, 
settlement upon his child, and if he afterwards becomes in- February, 1815 
debted, the subsequent creditor cannot imi>each the gift, be- ^^y^^^^^^^^^ 
cause it was not made to deceiye or defraud him, nor any one v. 

else; and, therefore, is not within the statute. How, then, Stxrrt. 
can it be maintained, that, if the same fitther, in consideration 
of blood, make a bona fide settlement on his child, at a time 
when he is not indebted, this transaction shall be deemed void, 
and that it shall be taken for granted, conttary to the real truth 
and fact, that it was with intent to deceive such person as 
should afterwards purchase the estate, even with full notice of 
the bona fide conveyance? As well might it be said, that the 
settlement on a child is void as to future creditors, as that a 
settlement on a child is void as to future purchasers. The set- 
tied, and decided, and uniform construction, on the 13th of 
ISiz.^ is entirely opposed to the late English decisions on the 
27tb of Eliz. ; and it would be extremely absurd to adhere to 
both. It is manifest, to me, not only from the regret expressed 
by the judges and chancellors in England^ that such a construe* 
tion had taken place in regard to the 27th ELiz.y but from the 
evident discrepancy in the constructions of the two statutes, 
that the latter decisions have been influenced by a sort of judi- 
cial expediency, rather than an adherence to the meaning or 
wording of the statute of the 27th Eliz. ; it was to avoid the 
unsettling of estates. Now, we are not in that predicament ; 
we can give a rational and true construction to the act, without 
doing violence to the meaning of the legislature, or our own 
consciences, or unsettling estates. 

If any other consideration was necessary to bring us to this 
result, it would be found in the 4th section of our act, which is 
also copied from the two English statutes: by that section, a 
♦penalty of one year's value of the premises is imposed for [ * 569 ] 
maintaining or defending covenous or fraudulent conveyances. 

If a subsequent purchaser, with notice, oan set aside a deed 
like the one under consideration, it must be on the ground that 
the anterior deed is fraudulent ; and thus a transaction, which 
no one can doubt to have been fair and bona fide, is to be con- 
sidered criminal, and punished as a fraud. This would be quite 
contrary to another part of Lord Mansfield's opioion, in Doe 
V. Rutledge — '^ that no person making a voluntary settlement, 
by way of provision for his family, was ever considered in that 
criminal light." 

It has been already observed, that the statute excepts from 
its operation deeds made on good consideration, and bona fide. 
A settlement may, in its origin, have both these requisites, and 
yet may become fraudulent, and kept on foot against good faith. 
'' If a fraudulent use is made of a settlement, that, indeed, (said 
Lord Mansfield, in Doe v. Rutledge^) may be carried back to 
the time when the fraud commenced." And I am free to 
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IN ERROR, admit, that, but for the intervention of the marriage between the 
ALBANY, respondents, prior to the deed to the appellant, as the proofs 
Febniaiy, 1815. stand before us, the appellant must have prevailed. ArdtiCs 
^^J^*'^^'"'^*^ continuance in the possession of the property, his receipt of 
V. the rents and profits, and, above all, the ignorance of the ap- 

Stkrkt. pellant that he had made the settlement, wou|^, as respects 
him, have been strong circumstances that a fraudulent use had 
been made of the deed of settlement, and would have contam- 
inated it. On the other hand, if the appellant had notice of 
the deed of settlemeAt, the possession of the property by Arden, 
and his receipt of the rents and profits, would not have been 
badges of fraud, and would not have misled him ; and, in that 
case, he would not, in my estimation, have been a bona fide 
purchaser, entitled to set aside the settlement. 

In affirming this decree, I proceed entirely on the ground, 
that the marriage between the respondents furnished a valuable 
consideration to the voluntary deed from Mr. Ardtn to his 
daughter, Mrs. Sterry, ex post facto; and that, as against the 
appellant, the deed ceased to be a voluntary one, for good con- 
sideration merely. 

In my opinion, the decree of his honor the chancellor ought 
to be affirmed. 

[ ^ 560 ] "^Such being the unanimous opinion of the Court, it was, there* 

Mareh SSth, UpOU, ORDERED, ADJUDGED and DECREED, that the dccreC of 

^^^^' the Court of Chancery be affirmed, with costs, to be taxed, 

&c. ; and that the record be remitted, &c. 

Judgment of afl[innaDce. 



END or THE CASES IN ERROR. 



%* The remauung oaaei in error, for 1815, will appear in the next voliune. 
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ABATEMENT. 

1. The pendency of a suit between the lame 
parties, for the mme cause, in the Circuit 
Court of the United States, in another cir- 
cuit, or state, cannot be pleaded in abate- 
ment of a suit here, fralsh and a$uahtr 
▼. Durkin and others, 99 

2. After a verdict, matter which abates the 
writ cannot be pleaded, for the defendant 
has no day in Court Mexander ▼. Fink, 

218 

3. So, the marriage of a woman, plaintiff, 
after verdict, and before the day in Court, 
cannot be pleaded. ib. 

4. So, marriage of the plaintiff, after a report 
of referees, and before it has been filed, in 
a cause referred under the statute, cannot 
be pleaded, such report being the same as 
a verdict. ib, 

ABSENT AND ABSCONDING 
DEBTORS. 

1. Any property which may be seised by ex- 
ecution, may be taken under an attach- 
ment. Handy v. Dobbin, 2^ 

2 As money and bank notes. ib, 

ACCESSION. 

Vide Slave, 4. 

ACCORD AND SATISFACTION. 

I. Where .^. and B. have suits for false im- 
prisonment depending against each other, 
an agreement to discontinue their respec- 
tive suits, and an actual discontinuance, 
are a good accord and satisfaction. Foster 
V. TruUy 456 

2 The discontinuance of the suits may be 

5 roved by other evidence, besides the pro- 
uction of the minutes of the Court. ib. 



ACTION. 

Matter which would have be«n a delShee to a 
former action cannot, afterwards, be made 
the subject of a suit. Caa^fidd v. Monger 
and Jidams, 347 

ACTION ON THE CASE. 

1. It seems, that where an agent is author- 
ized to deliver goods to a third person, 
on receiving sufficient security lor the 
amount, an<rthe agent delivers the goods, 
but does not take sufficient security, trover 
will not lie against the agent for the 
goods ; but the proper remedy is an action 
on the case. Caimes and Lord v. B, and 
J. Bleeeker, 300 

2. In the sale of provisions for domestic use, 
the vendor, at his peril, is bound to know 
that they are sound and wholesome ; and 
if they are not so, he is liable to an action 
on the case, at the suit of the vendee. 
Van BraekUn v. Fonda, 468 

ADMINISTRATOR. 
Vide Executors and Administrators. 

ADVERSE POSSESSION. 

Vide Deed, II. 8. 10, 11. 14, 15. Eject* 
MEiTT, I. 3, 4, 5, 6. Patent, 4, 5. 

AFFIDAVITS. 
Vide Attachment, 1, 2, 3. Practice, II. 2. 

AGENT. 

1. It seems, that where an acent is author- 
ized to deliver goods to a third person, on 
receiving sufficient security for the amount, 
trover will not lie against the acent for the 
goods; but the proper remedy is an action 
on the case, daimes and Lord v. B. and 
J. BUecker, 300 

2. But where an agent, on the 18th Mv^ in 
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a promife to fbrbear to loe. Pahodie y. 
King, 426 

10. IndebitatuB BMumpsit lies by the holder 
of a note pajrable to bearer, or bj the en- 
dorMr of a note against the maker. Fierce 
V. CraftSf 90 

Vtds AOEPT OF GOTERITMXRT, 2. CoKBO- 

RATIOn. 

ASSUMPSIT FOR WORK AND LABOR. 

1. If a laborer, or servant, ames to work or 
serve for a certain length of time, to be 
paid, at a certain stipulated rate for each 
determinate portion of work performed, or 
ierrice rendered, he cannot, if he ^uits his 
employer or master before the stipulated 
term of service has expired, maintain an 
action to recover the pnce of the work, or 
service actually performed ; for the con- 
tract is entire, and the mode of payment 
adopted by the parties does not disjoin it, 
but the performance of the contract b a 
condition precedent to the right of action 
for the price of service or labor. MMiUan 
V. Vanderlipf 165 

S. Where one person employs the slave of 
another, the law implies a promise to pay 
the master for the services of the slave. 
Cook V. Hustedy 188 

3. A physician who furnishes medicine to, 
and attends upon, a pauper, cannot re- 

Sver for his services trom the overseers 
the poor, unless it were done at their 
request, or thev have subsequently prom- 
ised to pay. Everts and Alttn v. Adams, 



ASSUMPSIT FOR MONET HAD AND 

RECEIVED. 

1. Where a special agreement subsists in full 
force, the plaintin cannot recover under 
the money counts. Raymond and others 
V. Beamard, 274 

8. But if the agreement has been rescinded 
by the defendant, the plaintiff may, under 
a count for money had and received, re- 
cover back money paid by him on account 
of the agreement. ib. 

3. So, where part of the purchase money of 
goods, which the plaintiff had agreed to 
call for and take within a certain time, 
was paid in advance, and the plaintiff did 
not call within the time, but, some time 
after the expiration of it, demanded the 
goods, and the defendant refused to de- 
Rver them, the plaintiff is entitled to 
recover back the money paid in advance. 

ib, 

4. And a demand of the money before bring- 
ing the action is unnecessary. w, 

5. Nor will a tender of it extinguish the 
right, but will only preclude a claim of in- 
terest, ib. 

H» If the receiver of the money of another be 
directed by his principal to pay it over to 
a third person, and he expressly promise* 
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SO to pay it, such third person may main- 
tain an action, in his own name, against 
the receiver for money had and received. 
IVeston V. Barker^ 2T6 

7. -So, where A. assigns securities to B., in 
trust, to dispose of part of the money to 
be received thereon to certain specified 
purposes, and to hold the balance subject to 
the order ofA.t which trust B. accepts ; and 
A. then directs B, to pay the baLuace to 
C.,and B,f afterwards, receives the money 
due on the securities } C. may maintain 
an action for money had and received 
against B., to re.cover the balance ; the 
acceptance of the trust by B. being 
equivalent to an express promise to the 
person to whom A. should direct the 
money, when received, to be paid. ib. 

8. Money paid in advance, on account of 
services to be performed, may be recov- 
ered back, in case of non-performance, in 
an action for money had and received. 
Wheeler and Bracket v. Board y 363 

9. The defendant is not bound to show a 
performance of the agreement on his part ; 
but the plaintiff must prove the non-per- 
formance, ib. 

Vide AoRXKKERT, 2, 3. Assumpsit, 3. 

ATTACHMENT. 

1. Affidavits for an attachment must be en 
titled in the civil suit, until the attach- 
ment is granted, after which the proceed- 
ings must be in the name of the people. 
In the Matter of Branson and MitchiU, 

460 

2. But it seems, that affidavits to support a 
motion for an attachment against a printer 
of a newspaper, reflecting on the parties 
or proceedings in a cause pending in the 
Court, need not be entitled at all ; and if 
entitled erroneously, they cannot be read. 

ib. 

3. Whether they may not be entitled in the 
civil suit pending f ' Qucre. ib 

Attachment against absent and absconding 
debtors. Vide Absent aud ABScovDiHa 
Debtors. 

ATTORNEY. 

1. A defendant, in a suit for an attorney's 
bill, cannot contest the items at the trial, 
but ought to apply to the Court to have the 
bill taxed. Scott and Wigram v. Elmrm^ 
dmf, 315 

2. As between attorney and client, the former 
is entitled to Common Pleas costs only, 
where his charges arise from his employ- 
ment in a suit for the recovery of a sum 
less than 250 dollars, especially where he 
brings his action on the implied assumpsit 
arising from his retainer. ih. 

3. An attorney, who receives a note from hu 
client to collect, is warranted, by his gen- 
eral retainer, to bring a second suit on the 
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note, after being nonsaited In the first for 
want of sufficient proof of the execution 
of the note. ScoU v. Elmendorf, 317 

AUCTION. 
Vide Sale, 2. 

AVERMENT. 
Vids Agreememt, 6. 

AUTHORITY. 

Fide Attorhet, 3. Baroh akd Feme, 4. 

Frauds, 2, 3. 

AWARD. 

Where there is a submission to arbitration of 
all the demands which either party had 
afainst the other, the award is a conclu- 
sive bar to an action for any demand sub- 
sisting at the time of the submission and 
award, though the plaintiff can show that 
the demand for which the action is brought 
was, by mistake, omitted to be laid before 
the arbitrators, and was not considered or 
decided upon by them. Wheeler ▼. Van 
HoMlen, 311 

B. 

BAIL. 

1. A bail-piece in a cause, after an attempt 
by the oail to surrender, was not allowed 
to be amended at tiie instance of the plain- 
tiff, by striking out the words treepaee on 
the east, and inserting the word debt, so as 
to make it conform to the action in which 
the prineipel was, in fiust, arrested, the 
plaintiff's attorney not having discovered 
the mistake until after a suit against the 
bail. McrreU and others v. Pixtey and 
others, 256 

2. An action on a bail bond may be brought 
in this Court, where the original suit was 
in a Court of C. P., as of J&itwn county, 
and the principal resided in Montgomery, 
and the bail in Madison ; as this Court wQl 
relieve the bail on the same terms as the 
Court below, and costs, as in the C. P. 
only, are allowed. Gardiner v. Burham 
and Oleott, 459 

BAILMENT. 

1. Where the promissory note of a third 
person is deposited, by a debtor, with his 
creditor, as collateral security for a debt, 
such note is a pledge in which the pawnee 
has merely a speciu property ; the general 
ownership remaining in the pawnor. 
Garliek v. James, 146 

2. The pawnee's authority extends no farther 
than to receive the amount of the note 
from the maker, and not to compromise 
with him for a less sum than appears on 



the fkce of the note, nor to dispose of it in 
any other manner, until after the default 
of the pawnor in redeeming. ib, 

3. Where the pledge is for an indefinite pe- 
riod, the pawnor should be called on to 
redeem before the pawnee can dispose of 
the property ; and if the pawnor is absent, 
or cannot be found, iudicial proceedings 
should be had, to bar nis right of redemp- 
tion, to. 

BARON AND FEME. 

1. Where a husband and wife separate, with- 
out any provision being made for the 
maintenance of the wife, the husband is 
liable for necessaries furnished her, suitable 
to his condition in life. Loekwood v. 
Thomas, 218 

2. Whether the circumstance that the wife 
has a separate estate of her own, will ex- 
onerate the husband from providing for 
her maintenance, and how far it will have 
that efibct f QiMsre. ib, 

3. If a wife leave her husband, although 
voluntarily, and without sufficient cause, 
and afterwards offers to return to him, his 
liability, for necessaries furnished to her, 
is thereby revived. MGakayv. Williams, 

293 

4. And if application is made to the husband 
by a thirJ person, on behalf of the wife, 
to receive her, and he, without question- 
ing the authority of the person applying, 
puts his refusal on some other ground, it 
will be tantamount to a persons! applica- 
tion by the wife herself. ih, 

5. If a woman leaves her husband, and lives 
separately from him, he is not liable for 
her contracts for necessaries, although the 
person giving credit to her does notanow 
of the elopement. ih, 

6. If a husband turns away his wife, he gives 
her a credit wherever she goes, and must 
pay for necessaries furnished her. i&. 



BASTARD. 

1. Where an order of filiation and mainte 
nance has been made by two justices 
against the putative father of a bastard 
child, and the child has been supported 
and maintained by its mother, an action 
of assumpsit will not lie by the mother 
against the overseers of the poor, for the 
maintenance and support of the child, 
without showing an express promise to 
pay for the support of it; or that the 
overseers of the poor had received money 
under the order. Steevens and another '^, 
Howard, 195 

2. And, in such action, it is competent for 
the defendants to show that the child had 
no settlement in the town of which they 
are the overseers, notwithstanding the 
order of the justices was granted on their 
application. jk. 
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BILLS OF EXCHANGE AND PROMIS- 
SORY NOTES. 
I. Endorsement^ and when the eonsideratUm 

may be inquired into. 
II. Demand and notice. 
III. Action and damages. 

I. Endorsement, and when the consideration 
may be inquired into. 

1. A note Toid ab initio is not valid in the 
handa of an endorsee without notice. 
Wiggin and Wiggin ▼. Bush, 306 

2. Wnexe it appeara, from a memorandum 
on the back of the note, that it was dated 
after it was obtained, this ia implied no- 
tice to an endorsee of fraud in the manner 
of obtaining the note. ib. 

3. A note executed by a debtor to a creditor, 
to induce him to withdraw his opposition 
to the debtor*s obtaining his dischar^ 
under an insolvent law, is void. tb. 

4. A note endorsed after it has become due, 
cannot be set off in an action brought 
against the endorsee by the assignee of 
the maker. Anderson and others v. Van 
Men, . 343 

5. Where a prior endorsee cannot m ai n ta in 
an action against a subsequent endorser, 
no person deriving title under the prior 
endorsee, with knowledge of the facts, can 
maintain an action against the subsequent 
endorser. Herrick v. Carman, 159 

C. /?., for value received, delivered to C. a 
note made by R., payable by C, and en- 
dorsed by /f ., in blank, as security, and 
C. afterwards endorsed and sold the note 
to B. for a less sum, who took it at bis 
own risk, with knowledge of the manner 
of endorsing the note ; in an action 
brought by B. against ff., the second en- 
dorser, it was held, that as C, the original 
payee, could not, directly or indirectly, 
maintain an action on the note a^inst /f ., 
neither could B , deriving his title from 
C, recover against H. ib. 

n. Demand and notice. 

7. To fix an endorser, the holder must de- 
mand, or use due diligence to obtain, pay- 
ment of the note when it becomes due ; 
and when the maker makes default, he 
must give notice thereof, with due dili- 
gence, to the endorser. Grijffln v. Gofft^SQ 

8. A demand of pavment cannot be made 
until the third day of grace, unless the 
third day be Sunday, in which case it is 
due on Uie second day. ib, 

9. Notice to the endorser, prior to a demand 
on the maker, is a nullity. ^ ib. 

10. Where a demand of payment is made on 
the day on which a note is payable, and 
notice is given to the endorser on the third 
day thereafler, the endorser is not liable, 
and a subsequent promise to pay will not 
make him liable, unless it be explicit and 
unequivocal, and with a full knowled^ 
of all the facts. ti. 
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in. Action and damages. 

11. The holder of a bill of exchange, drawn in 
Ji'eW'York on England, returned protested 
for non-payment, is entitled to recover of 
the drawee or endorser, here, the contents 
of the bill, at the rate of excfumge, or the 
price of bills on England, at the time of 
the notice of its dishonor, with 20 per cent, 
damages, and interest. Graves v. Dash, 
in error, 17 

N. B. The case of Hendricks v. Franklin, in 
the S. C, contra, 4 Johns. Rep. 119., is 
reversed. 

12. Indebitatus assumosk lies by the holder 
of a note, payable to bearer, or by the 
endorsee of a note, against the maker. 
Pierce v. Crafts, 90 

13. And a note payable to A. B., or bearer^ 
may be given in evidence, under the 
money counts. ih. 

When taking a promissory note is a payment 
Vide Payment, 1, 2. 

BILL OF REVIVOR 
Vide Chahcxrt, 2, 3. 

BOND. 

1. The assignee of a bond may maintain 
trover for it, in his own name, against the 
obligor, who has got it into his possession, 
and converted it (^otoes v. Hawley, 484 

Vide AssioHiiKiT, 5, 6. 

S. On a judgmeat for the penalty of a bond, 
the plaintiff, cannot, by his execution, 
collect more than the sum mentioned in 
the condition of the bond, with interest 
and cosU. Van Wyck v. Montrose, 350 

3. And where the interest of a second judg- 
ment creditor, who has issued and deliv- 
eied Si fi. fa. to the sheriff, would be 
affected, it cannot be done even with the 
ooasent of the defendant ih. 

BOOKS OF ACCOUNT. 
When evidence. Vide Evidence, II. 10. 

BROKER. 
Vide Frauds, 1, 2, 3. 

BY-LAWS. 
Vide New-York, (City or.) Towns. 
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Armistedd t>. Philpot, Doug. 231 396 

Beale v. Thompson, 3 Bos. fy Pull. 430. . 334 
Beals V. Guernsey, 8 Johns. Rq>. 446. . 394 
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Htcloe V. Alpe, Sir W. Jonn, 126 181 

Bergstrom v. Mills, 3 Esp. 36 334 

Bishop «. Hay ward, 4 Term Rep. 470. . . 161 

Bowne v. Joy, 9 Johns, Rep, 221 101 

Brant v. Dyckman, 1 Johns. Cases, 275. . 247 

Brook V. Uorr, 1 Mass, Rep, 39 337 

Campbell «. Arnold, 1 J<Ans, Rep, 512. . . 185 
Cart'y v. Schooner Kitty, Bee*s Rep. 255. 337 
Carter v. Simpson, 7 Jmhs. Rep. 535. . . 215 
Chandler v. Greaves, 2 H. BUtek. 606. . . 335 
Cookshot V. Bennet, 2 Term Rep. 763. . . 309 

Cook V. Ozley, 3 Term Rep, 65& 191 

CortelyoQ v. Lansing, 2 Caines's Cases in 

Error, 201 149 

Cmger v. Armstrong, 3 Johns, Cases, 5. . 95 

Crups V, Durden, Cowp. 640 124 

Curling v. Long, 1 Bos. &r P^- 637. ... 334 
Duberiey v, Guming, 4 Term Rep, 657. . 237 

Fenner v. Meai^s, 2 Bl. Rep. 1269 281 

Fozcraft 9. Lacy, Hob. 89 478 

Friends, (case of the,) 4 Robinson, 116. . 334 
Gmrside v, Trent and Mersey Nav. Com- 
pany, 4 Term Rep. 581 233 

Gorden v. Secretan, 8 East, 548 226 

Grace v. Wilber, 10 Johns. Rep. 453. ... 68 

Grant v. Vaughan, 3 Btarr. 1516 95 

Haywood v. Rogers, 4 East, 590 135 

Hendricks v. Franklin, 4 Johns. Rep. 119. 18 
HodgMn V. Dexter, 1 Craneh, 363. . 388. 448 
Hornbeck v, Westbrook, 8 Johns, Rm, 73. 201 
Jackson v. Stanley , 1 Johns. Rep. 138. 82, 83 

9. Lawton, 10 Johns. Rep. 23. . . 83 

r. Wass, 11 Johns. Rep. 525. ... 192 

V. Bull, 1 Johns, Cases, 90 204 

' V. Ingraham, 4 Johns, Rep. 182. . 367 

V. Wheeler. 10 Johns. Rqt. 164. . 490 

Imlay v. Ellesain, 2 East, 453 101 

Jones V. Spurron, 5 Term Rep. 257 337 

Israel v. Douglass, 1 H. Bluek. 239 .... 280 
Kellogg's A£ninistrators v. Wilcox, 2 

Mns. Rep. 377 289 

Livingston v. Kogers, 1 Cainss^s Asp. 583. 400 
Main v. Prosser, 1 Johns. Cases, 130. ... 466 

Morris v. Phelps, 5 Johns, Rep. 49 127 

Neilson v. Blight, 1 Johns. Cases, 205. . . 281 

Payne v. Eden, 3 Term Rtp. 213 310 

Rc«d V. Pruyn and Staats, 7 Johns. Rep. 

428 208 

Reeve v. Farmer, 4 Term Rep. 146 313 

Russel V. Langstaff, Dong. 514 161 

Schieflfelin v. N. Y. Ins. Co., 9 Johns. 

Rep. 21 112 

Sejd V. Hay. 4 Term Rep. 260 305 

Sheoky v. Mandeville, 6 Craneh, 264. .- . 411 
Sheffield v, Watson, 3 Caines's Rep. 79. 
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Shoolbred v. Natt, Park, 300. 1 Jiarsh, 

475 135 

Shotwell, Matter of, 10 Johns. Rm. 304. . 31 

S.nith r. Smith, 2 Johns. Rep. 242 143 

9. Borke, 10 Johns. Rep. 110. ... 206 

Titl^k V. Harris, 3 Term Rep. 174. ... 94 

Taylor r. Philips, 3 East, 156 181 

Turner n. Fendall, 1 Craneh, 117 396 
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Ward V. Evans,2 Li. Raym. 928 280 
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CERTIORARI TO A JUSTICE'S COURT. 

1. On the return of a certiorari, it is too late 
to object that the t^HdavU, on which it was 
allowed, waa made after the timf limited 
bv the statute. Lovet v. Greene, 204 

2. The irregularity should be taken advan- 
tage of by a motion to quash the certiorari 
before its return. ib. 

3. Where the whole evidence is not returned 
by the justice, before whom a judgment 
hiad been obtained on a promissory note, 
which, the defendant alleged, waa not for 
a good consideration, and the cause was 
fairly submitted to the jury, who found 
for tne plaintiff, the Court will not reverse 
the judgment, though, from the evidence 
returned, there is some reason to believe 
that a larger sum was included in the 
note, which was given for fees and ser- 
vicee as a deputy sheriiT, than was warrant- 
ed by law. Woodin v. Hooftd, ^ 296 

4. On the return to a certiorari, the error 
complained of ought to appear affinna- 
tively, otherwise the judgment of the 
justice will be presumed to be correct. 
Clements v. Benjamin and another, 299 

6. If the return is miperfect, or defective, the 
plaintiiF in error ought to procure a further 
return. ib. 

6. The judgment of a justice will not be 
reversed, because he nad previously ex- 
pressed an opinion in the cause. JltDow* 
ell V. Van Deusen and Delamatsr, 356 

7. If a justice mislead a defendant, by in- 
forming him that the cause was discon- 
tinued, and afterwards give judgment 
a^nst him in his absence, the judgment 
will be reversed. Tyler v. Olney, 376 

8. If an improper question has been put to a 
witness, and answered, but which is im- 
mediately corrected by the Justice, the 
judgment will not be reversed on that ac- 

. count Brown v. CoweU, 384 

Vide Courts or Jvsticcs op tbk Peace, 
III. 8. VI. 19, 20, 21, 22. VU. 27. 

CHAMPERTY. 
Vide Deed, II. 14. 

CHANCERY. 

1. If a party, in a suit in chancery, dies before 
costs are decreed, the right to costs, up to 
that time, is extinguiuied ; unless the 
costs are payable out of a particular fund, 
or are connected with a duty towards the 
party claiming them, when thev are 
granted as matter 6f relief. Travis antl 
others Y. Waters, CtOO 

2. But the plaintiffs, on a bill of revivoi. 
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cannot claim the coati, nnlcfls thej come 
before the Court ezpreul^ in the character 
of personal repreientativea of the de- 
oeaaed partj. Travis and others ▼. IVa- 
ters, 500 

3. So, if the bill of revivor state the plain- 
tiifa to be tA« hdrs and devisees of the 
partj deceased, though, in fact, they be 
also his exemtorSf yet they can be taken 
notice of only in the former character, in 
which they appear before the Court. ib. 

4. The ffeneral rule in law and equity is, 
that where the party dies before judgment 
or a decree, the costs die with the person. 

ib, 

6. Costs in equity rest in the discretion of 

the chancellor, and do not always follow 

a decree in favor of the party praying 

relief. w. 

6. If a final decree is silent as to costs, the 
question of costs not having been expressly 
reserved, the Court will not grant them on 
a sttbse<^aent application, unless there is 
a rehearing on the merits. ib, 

7. A decree on a bill for a specific perform- 
ance, on the coming in of the master's 
report, as to the quantity of land to be 
conveyed, and the payments made, direotp 
ing the balance due to be paid, and the 
conveyance to be executed, is a final 
decree. ib. 

8. A decree entered by consent of the solici- 
tors or counsel of the parties, cannot be 
set aaioe on motion, unless there be fraud 
or collusion between the solicitors or 
counsel. MomsU v. Lawrsnee and others, 

9« Where a decree is entered by consent, 
there can be no rehearing ; but the party, 
in case of fraud or collusion, -must seek 
relief by an original bill. ib. 

10. It seems, that all persons are bound to 
take notice of decrees in chancery, as well 
as of judgments at law, but not of inter- 
locutory orders. ib. 

11. It seems^ that if a party is present in 
Court, and has knowledge of any order or 
proceeding of the Court, and does an act 
contrary to it, it is a contempt. ib. 

Vide MoRTOAGX, 1, 2. Fraudulxkt Sales 
Ajrn CoffVKTAircxB, 3, 4, 5. 

CHEAT. 

1. A person who obtains goods under pre- 
tence that he lived with, and was em- 
ployed by, A, B.f who sent him for them, is 
indictable ibr obtaining goods by false 
pretences, under the statute, sess. 36. c. 
29. 8. 13. 1 R. L. 410. The People v. John- 
soHy 292 

2. Where the credit is obtained by means of 
thr false pretence, the case comes within 
tho statute. ib. 

\. The statute, introduced a new rule of law ; 
tho common law extending only to cheats, 
rfferted by means of any false token, 
•laving the semblance of public authority ^ 
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or in any manner touching the pnblie ia*' 
terest. ib. 

CHOSES IN ACTION. 
Vide Assign XEKT, 1. 

COMMON CARRIERS. 

A person who receives and forwards goods. 
taking upon himself all the expenses of 
transportation, for which he receives a 
compensation from the owner of the goods, 
but who has no concern in the vessels by 
which they are forwarded, or interest in 
the freight, is not a common carrier. 
RoberU v. Turner, 232 

COMMON SCHOOLS. 

The act relative to common schools (sess. 35. 
c. 242. s. 8. 1 ./V. R. L. 2G1.) authorizes 
the inhabitants of a school district to meet 
and vote a tax on the resident inhabitants 
of the district, for the purpose of building 
a school*house, &c., and to choose trustees, 
who are to raise the sum voted by an 
assessment on all the taxable inhabitants, 
agreeable to the levy on which the town 
tax was levied ihe preceding year. A tax 
was voted by the inhabitants of a school 
district, in September, 1813, and the trustees 
made out their assessment sgreeable to 
the levy of the town tax for the year 1813, 
by which A., who was a taxable mhahitant 
of the town, at the time the tax was voted, 
but not a resident or taxable inhabitant in 
the year 1612, was assessed his proportion. 
It was held, that the tax list of the preceding 
year must be understood, according to the 
general law relative to the assessment and 
collection of taxes, to mean the year end- 
ing on the first dav of August, and that 
the assessment of the trustees on A. wss, 
therefore, correct. Ryder v. Cuddsrback 
and Coleman, 419 

CONTEMPT. 
Vide Chancert, 11. 

CONTRACT. 

Vide Agrzxmknt. 

CORPORATION. 

A corporation may be liable on a contract not 
under seal, and that where the promise is 
implied, as well as where it is express. 
Danforth v. Schoharie and DuaneAurgh 



Turnpike Company, 

COSTS 

I. Costs in general. 

II. Costs in particular actions, and in artions 
by and against partieular persons. 

I. Costs in general. 
1. Where a judgment is reversed in part, and 
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aflimiecl in part, no eoeU are allowed on 
either side. Anonymous, 340 

2. Wiiere bail, in a suit in the C. P., are 
sued on the bail bond, in the Supreme 
Court, C. P. costs onlj are allowed. 
Qard^ner v. Burham and OleoUf 459 

Farther as to C. P. costs. Vide Attorney, 2. 

3. The general rule in law and equity is, 
that where the party dies befbze judgment 
or a decree, the costs die with the person. 
TVavis and others v. WaterSj 500 

4. The plaintiff in error, in the taxation of 
costs, is to be allowed for four copies of 
the cases or paper books omj. Ctason y. 
ShottoeU, 512 

5. Costs for the traTel and attendance of wit- 
nesses, at JVeio- Yorkj examined ex parte, 
are not allowable. t6. 

Costs on appeal from Chancery. Vide Appxal 
r&oM Chancxry, 3, 4. 

Costs in Chancery. Vide Chahcxrt, 1, 2, 3, 

4, 5, 6. 

n. Casts in varticular actions, and m aetians 
by ana against particular persons. 

6. If Judgment, on demurrerj be given 
against an executor or administrator, 
plaintiff, he must pay costs. Salisbury's 

^ Executor v. Tke Heirs of Philipi, &9 

7. A defendant, in a suit for an attorney's 
bill, cannot contest the items at the trial, 
but ought to apply to the Court to have 
the bul taxed. Scott and Wigram v. 
Elmendorf, 315 

8. As between attorney and client, the former 
is entitled to Common Pleas costa only, 
where his charges arise from his employ- 
ment in a suit for the recovery of a sum 
less than 250 doUan, especially where he 
brings his action on the implied assumpsit 
arising from his retainer. ii. 

Coats under the insolvent law. Vide Iksol- 

VEMT, 2. 

COVENANT. 

1. D, and J., being seised of land as devisees^ 
for liftj and also seised m fee, as heirs of^ 
the devisor, of two sixths of the same 
land, and having conveyed the land by 
deed, in fee, with covenants of seisin, Jkc. ; 
it was held, that the grantee could recover 
damages for a breach of the covenant of 
seisin, in proportion only as the title had 
ftiled ; that is^four sixths of the consider- 
ation money, with interest, deducting the 
value of the life estate in the four sixths ; 
but without allowing interest, during the 
lives of the defendants, as, during that 
time, the plaintiff could not be calted on 
for the mesne profits. Guthrie v. l^^V^^Vt 

2. 'Where, by an agreement under seal be- 

tween Jl. and B., a controversy between 
them was submitted to arbitration, and it 
was agreed, that tho sum to be awarded 



by the aibitrators in favor of i?., should 
be credited on a note which Ji. held 
against B, ; B. cannot maintain an action 
for a breach of covenant in not crediting 
the amount of the award on the note, 
without averrinff that the note had been 
assigned before it fell due. Flint v. Clark^ 

374 

3. The covenant and award operate as a re- 
ceipt pro tanto of the amount of the note ; 
ana \vnenever the balance should be paid, 
the note would, in judgment of law, be 
satisfied. ib, 

4. Covenant does not lie on an agreement of 
partnership, to compel the payment of a 
balance due to the partnership from one 
of the partners. Mven v. ^^ickerman 
and Steoer, 401 

Vide AisoMPsrr, 2. 

COVERTURE. 
Vide Abatkmekt, 3, 4. 

COURT MARTIAL. 
Vide False Impbisommxnt, 1, 2, 3, 4. 

COURTS OF THE UNITED STATES. 

1. To entitle a defendant to remove a'eause 
from the Supreme Court of this state into 
the Circuit Court of the United States, 
pursuant to the act of Congress, (1 Cong. 
sess. 1. eh. 20. s. 12.) he must file his pe- 
tition for removal at the time of putting in 
special bail. Redmond v. Russeu, 153 

2. diving notice, at the time of puttinf^ in 
bail, of his intention to present his petition 
at the next term, and filing it then, is not 
sufilcient. ib, 

3. The pendency of a suit between the same 

?arties, for the same cause, in the Circuit 
/ourt of the United States, in another 
circuit or state, cannot be pleaded in abate- 
ment of a suit here. Walsh and anothor 
V. Durldn and others, 90 

COURTS OF COMMON PLEAS 
Vide Bail, 2. Costs, II. 8. 

COURTS OF JUSTICES OF THE 
PEACE. 

I. Jurisdiction. 
II. Process, appearance, and dtfaiult. 

III. Dedaration, Readings, issue, and Mt'-^. 

IV. Adjournment. 

V. Jury, trial, evidence, and verdiet, 
VI. Judgment. 
VII. Discontinuance, and other irregularities 

and when waived. 
VIII. ExMution. 

I. Jurisdiction. 

1. The assistant justices* Courts, in the city 
of Jfeio-York, have no jurisdiction of 
actions for malicious prosecutions. Ed' 
wards and wife v. Eibert, 466 
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II. ProeetSf mpp^amncB^ tmd defmuU. 

S Wher«*, on the re tarn of a summons be- 
fore a justice, served by copy, the defend- 
ant does not appear, the justice may issue 
a warrant Heed v. GifUt, 296 

3. If ajustice try the cause at a place differ- 
ent from that mentioned in the summons, 
it is an irregularity fo/ which the judgment 
will be reversed. Sttttart v. Meigs, 417 

4. A justice cannot, on his own knowledge, 
issue a warrant at the suit of a non-resi- 
dent plaintiff, without oath. Monty v. 
Tobias, 423 

5. A written request to the justice, to let the 
plaintiff have a warrant, and that the 
party subscribing would be answerable for 
the cost, is not such security as is re<|uired 
by the statute, to authoriie the issumg a 
warrant, at the suit of a non-resident 
plaintiff. ih. 

111. DeelaraUonf pleadings, issue, and set-off. 

6. Where a defendant pleads to the jurisdic- 
tion of the justice, because the accounts 
between the parties exceed two hundred 
dollars, but does not exhibit, nor set off 
his account, and fails in substantiating his 
l^ea, he oannot, afterwards, at the trial, 
pfodnoe his account as a set-off. SelUck 
V. For, 205 

7. A Tmriance between the process and dec- 
laration must be objected to before joining 
issue and going to trial. Bloodgood t. 
Overseers 4^ Jamaica^ 286 

8. Misjoinder of action, if not objected to in 
the Court below, cannot be taken advan- 
tage of on certiorari. Cen^d v. Monger 
and Adams, 347 

9. In an action of covenant, the defendant is 
entitled to oyer, if demanded, before he 
can be called on to plead. Jfiven v. ^nck- 

andStever, 401 



IV. JldjommmenL 

10. A justice may refuse to grant a second 
adjournment to a defendant, for the pur- 
pose of procuring witnesses, where he 
shows no excuse for 'not having procured 
them afler the first adjournment. St. 
John T. Benedict, 418 

y . Jvry, trial f evidence, and verdict. 

11 . Where the subscribing witnesses to a deed, 
produced in a suit in a justice's Court, 
reside without the jurisdiction of the 
justice, or beyond the control of his sub- 
poena, it is sufficient to prove the hand- 
writing of the witnesses. Cookr. Husted, 

' 188 

12. And the declaration of the plaintiff, that 
the subscribing witnesses did reside in 
another county, is sufficient evidence of 
the fact of their non-residence within the 
county in which the cause is tried, to 
authorize the justice to admit other evi- 
dence of the execution of the deed. ib. 

13. In an action of debt on a judgment in a 

488 



jostice's Court, it is not fseotwrnrj to rilow 
that the person, or justice, before whom 
the judgment was obtained, was a wamm^ 
trate, or that he had not been superseded 
at the time the judgment was rendered. 
Reed v. GiUet, 2»6 

14. And if the record of the judgment is 
proved by the testimony of the justice, not 
on oath, without any objection being made 
at the time, it is sufficient ik. 

15. A justice, in a trial before him, may non- 
suit the plaintiff, when, in his opinion, the 
testimony offered by him does not support 
the action. CUmewts v. Benjamin and 
another, 299 

16. Where a plaintiff's witness is, in put, ex- 
amined, and then the cause is adjourned 
on account of his sickness, it is toe duty 
of the plaintiff to produce the witness 
again at the day, or show some reason why 
the witness is not there ; otherwise the 
justice may reject the evidence given on 
his unfinished examination. aft. 

17. A former trial cannot be given in evidence 
under the general issue, unless by consent ; 
bvt if the defendant ofiered other matted 
of defence, which was entered into at 
large, and it does not appear that injustice 
has been done, the judgment will not, on 
that ground, be reversed. Bruvon v. 
WUde, 455 

18. If an improper question has been put to a 
witness, ana answered, but which is im- 
mediately' corrected by the ^ustice, the 
judgment will not be reversed on thai 
account. Broion v. Cowell, 384 



VI. Judgment. 

1^. Where two persons were sued by warranty 
and one only appeared, and the justice 

Eve judgment against both, the judgment, 
ing erroneous as to the defendant who 
did not appear, was reversed, on certioretri, 
as to both. Richard and Finney v. ^oltoit, 

434 

20. Whether the justice could sever the de- 
fendants, and give judgment against the 
one who appeared ? (puere. ib. 

21. Where a plaintiff proves damages bejrond 
twenU-five dollars, b]it judgment is given 
only K>r twenty-five dollars, the judgment 
is regular. Putnam and others v. SAefop, 

S2. Where, in atrial in a justice's Court, there 
is evidence on both sides, so that the 
question is, at least, doubtful, the judgment 
will not be reversed, even if the verdict 
were against the weight of evidence. 
Broion v. Wilde, 455 

23. The judgment of a justice will not be re- 
versed because he had previouslyexpressed 
an opinion in the cause. M^Doweli v. Van 
Deusen and Delamater, 356 

94. If a justice mislead a defendant, by inform- 
ing nim that the cause was discontinued, 
and afterwards give judgment against him 
in his absence, the judgment will be rp- 
versed. Tyler v. 0/n«y, 378 
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Vn. DisamtimiitnMf and other irri 
and tphtn toaived. 

85. A delay in proceeding to trial, occaaoned 
by the iuvtice being engaged in the trial 
of anotner eause, will not work a discon- 
tinuance. Ckaviberlain v. Lovetf 217 

2t>. In the oases in which it has been decided, 
that if the trial does not proceed within a 
reasonable time after the hour appointed, 
the cause is to be considered as out or 
Ck>urt, the delay has not been accounted 
for, or the party has sustained an injury 
without his own wflful default. iS, 

ST. If the defendant in a justice's Court neg- 
lects to take an exception, in the first in- 
stance, on account of a variance between 
the process and declaration, but joins 
issue, and goes to trial on the merits, it is 
a waiver of all objection to the process or 
pleading. Bloodgood y. Overseers of /a- 
nunes, ^S85 

Vxdit oate, II. 3. UI. 7, 8. 

VIII. £xceict»oi». 

S6. Where a person becomes security for a 
defendant, in order to obtain a stay of ex- 
ecution for thirty days, and the justice, 
with the assent of the security, enters 
judgment against him jointly with the 
derendant, such judgment is valid; the 
act not declaring the manner in which 
the security shall be taken, hontl v. 
Oreeit, 204 

S9. A justice may renew an execution issued 
by him, without a return of vmUa hana 
endorsed thereon. Widsham v. Hilhery 

320 

90. It is unnecessary fbr the justice to issue a 
new execution, but an endorsement on 
the original writ, This exteitiAon renewed^ 
will be sufficient i^. 

31. And such endorsement is evidence that 
the constable had satisfied the iustioe that 
there were no goods on whion he could 
levy. tJ. 

D. 

DAMAGES. 

Damages for a breach of the covenant of seisin. 
Vide CovxKAST, 1. 

DECREE. 
Vide Chahcert, 5, 6, 7, 8, 9, 10, 11. 

DEEDS. 
I. Executi4m, delivery^ and construction of 

deeds, 
II. Iflien void. 

I. ETucutUm, deliveryy and construction qf 

deeds. 

1. No estate of freehold, for life or in fee, 
can pass by an instrument or writing not 
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under seaL JadcseUf ex dem. Goueh, r. 
Wood, 73 

S. P. Jackson, ex dem. Wadswortk, v. Wendell 
tmd anotner, 355 

S. A proviso in a deed from the trustees of 
the town of K., (authorized by the patent 
to convey to H.,) that the innabitants of 
R. (who were not a body corporate) shall 
be allowed to cut and carry away wood 
from any part of the land, not enclosed, is 
void. Uornbeck and others v. Sleight ^ 

3. Where one of the boundaries of the premi 
ises described in the deed is a line to be 
run up a creek, the line must be run 
through the middle of the creek, according 
to its turns and windings. Jackson, ex 
dem. Trustees qf Kingston, v. Lottw, 252 

4. A delivery is essential to the validity of a 
deed, and there can be no delivery with- 
out an acceptance by the s^antee. Jack- 
son, ex dem. Eames, v. P&pps, 418 

5. Where A.^redding in this state, agreed with 
B.. residing in Massachusetts, to give him 
a aeed of his &rm as a security for a debt, 
and A., on his return home, in 1808, exe- 
cuted and acknowledged a deed to B., and 
left it in the clerk's office on the same day, 
to be recorded ; neither the grantee, nor 
any person in his behalf, being present to 
receive the deed; and the grantee died in 
1809, and in 1810, .4. sent tiie deed to the 
son and heir of the firrantee ', it was held, 
that there was no deuveryof the deed. ib. 

6. A deed may be delivered by words, or 
acts without words, and the delivery may 
be either to the grantee or a third person, 
without any special authority for the use 
of the grantee. Verplank v. SUrry, 536 

7. If a deed has once been delivered so as to 
take efibct, a second delivery can be of no 

avail. >*• 

II. When void. 

6. An entry and possession under a title de- 
rived from a roreign government, is not 
such an adverse possession as will defeat 
the operation of a subsequent grant Jack- 
sou, ex dem. Winthrop, v. Waters, 365 

9. A deed will not be declared void on the 
ground of fraud, or mistake, because the 
whole of it was not read by the mntor. 
Jadtson, ex dem. Busseil and wiers, v. 
Croy, 427 

10. Explicit evidence of notice of a prior un- 
registered deed must be given, in order to 
destroy the effect of a subsequent regis- 
tered deed. Jackson, ex dem. Bristol and 
others, v. Elston, 452 

11. Where a person purchases the possession 
of an occupant of land, without color of 
title, and afterwards conveys the land to 
another, in fee, this is such an adverse 
possession as will avoid a grant from the 
true proprietor. ih 

12. Where an illiterate man is induced to sign 
a deed by a misrepresentation of its nature 
and contents, the deed is void. Jackson 
3x dem. Tracy, v. Hayner, 469 

489 



676 



INDEX. 



■nd IB tobe dictrilmtied pari patsu^ and not 

according to the rule of the common law. 
Tappen ▼. Kmn and anotktr^ 120 

2. The trath or falwhood of the plea otplau 
odminiMravUf is to be determined by ref- 
erence to the amount of the inTentory only. 

When liable to pay ca«U. Vide Cobti, II. 6. 



F. 



FALSE IMPRISONMENT. 

1. Where a peraon, not subieet to the inria- 
diction or^a court-martial, is arrestea and 
detained for trial, for an offence not with- 
in their jurisdiction, not only the persons 
making the arrest are trespassers, but also 
a commanding officer, who ratifies and af- 
firms their acts, or himself undertakes to 
exercise restraint over the plaintiff, is sub- 
ject to an action. Smith v. ShaWj 257 

52. Whether a mere refusal to discharge the 
plaintiff . would render the commanding 
officer a trespasser .' (Quaere. if. 

3. Bat it seems, that a provost marshal would 
not be liable for detaining the plaintiff, ib. 

4. Where a citizen of the united Stateg is ar- 
rested as a spy, and detained in custody 
until that fact can be tried by a court- 
martiid, the person arresting, and the com- 
manding officer by whose orders he is de- 
tained, are liable ror a false imprisonment 

ib, 

FALSE PRETENCES. 
Vide Cbxa't. 

FELONY. 

Vide Escape. 

FISHERY. 

Clearing out a fishing place in a river does not 
give an exclusive right of fishery. West' 
fall V. Van Anker and others, 425 

FORCIBLE ENTRY AND DETAINER. 
Vide Error, ^ 

FOREIGN LAWS. 

] . The discharge of a bankrupt, or insolvent 
debtor, operates according to the lex lod 
contractus f or where the contract is to be 
executed. Hicks v. Brown, 142 

3. Where j9., residing at Jfew-OrleanSf drew 
a bill of exchange m fiivor of C, an inhab- 
itant of Tinnessecy on B. and C., inhabit- 
ants of Pennsytvania, which was protested 
for non-acceptance, and due notice thereof 
given to B., at M'ett- Orleans, who obtained 
a discharge there from all his debts, under 
the insolvent law of that state ; it was held, 
that, as the drawing the bill, and the notice 
of its dishonor, which were the essential 
parts of the transaction, whioh rendered 

494 



A, liable, toc^ place at Jfew-Orltans, the 

discharge of A., under the law of that state, 
was a ^wd defence to an action brought 
against him, here, on the same bill. t^. 

FORWARDER OF GOODS. 
Vide CoMMOH Carrixrs. 

FRAUDS. 

1. A memorandum of a contract of a sale of 
goods, written by a broker, employed to 
make the purchase, with a lead pencil, in 
his book, in the presence of the venaor, 
the names of the vendor and vendee, and 
the terms of the purchase, being in the 
body of the memorandum, but not sub- 
scrioed by the parties, is a aulfictent mem- 
orandum, or writing, within the statute. 
Merritt v. Clasimy 1Q2 

2. The authority of the agent need not be in 
writing. t^. 

3. A broker is Ihe agent of both parties ; and 
the neglect of the broker to give a copy of 
the memorandum of the contract to the 
vendee, will not affect the righto of the 
vendor. ib. 

4. A promise to pay the debt of a third per- 
son, must be in writing, notwithstanding 
it is made on a sufficient consideration. 
Jackson v. Raynar, 291 

5. Where A. gave a promissory note to B.^ 
and C. told B. that he had taken an assign- 
ment of A.*s property, and meant to pay 
his debts, and would pay the debt from him 
to A., it was held, that the promise of C. 
was within the statute of frauds. ib. 

FRAUDULENT SALES AND CONVEY- 
ANCES. 

1. Where a person has notice of a judgment^ 
and purchases the goods of the defendant, 
with a view to defeat the plaintiff's reme- 
dy, such purchase is voia. Wiekkam t. 
MilUr, 320 

2. A conveyance, voidable on account of 
firaud or covin, may be made valid and ef- 
fectual by matter ex post facto. Verplank 
V. Sterry, S96 

3. Marriage is a valuable consideration ; and 
if the grantee of a voluntary deed gains 
credit by the conveyance, and a person is 
induced to marry ner on account of the 
provisions made for her in the deed, such 
conveyance, on the marriage, ceases to be 
voluntary, and becomes good against a 
subsequent bona fide purchaser for a valu- 
able consideration. ib. 

4. And it makes no difference whether any 
particular marriage was in contemplation 
at the time of the voluntary settlement, or 
that the grantee married without the con- 
sent of her father, the grantor. ib. 

5. Whether a voluntary conveyance, by a 
father in affluent circumstances, and not 
indebted, to trustees, for the use of his 
daughtera fer life, and, in ease of their 
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•nit, tfter the jurj faare found a verdict 
for the plaintiff. ih, 

JUSTICE, OR JUDGE. 

A jiid|;e cannot be excepted to, or challensed, 
for corruption ; but must be punished hj 
indictment, or impeachment. JfDawell 
Y. Van DeuBtn and DdamaUr^ 356 



K. 



KINGSTON (TOWN OF.) 

The legal title in the property beloimn|r to the 
fieebolders and mhabitants otKtngsUnu 
continued to their trustees, until conveyed 
by them to the supervisors and overseers 
of the poor of the towns of Esapus, Scnc- 
gertieSf and King^stoH, under the 3d section 
of the act to divide the town of KimgsUm, 
sess. 34. ch. 161. AprU 5, 1811. Jack- 
son, ez dem. TVustees, ^., v. Loicto, 25d 



L. 



UBEL. 

Ad action does not lie by an officer of a regi- 
ment of militia, for a publication reflecting 
upon the officers of the regiment generally, 
without averring a speciu damage. Aim- 
nsr V. Budf 475 

LIMITATION OF ACTIONS. 
A writ was issued against ^., within six years 
from the time the cause of action accrued ; 
the plaintiff's attorney, finding that the 
demand was on a paitaenhip account 
against A, and B., nled his declaration 
against Ji. and B. as of the day of the 
term on which the writ was returnable, 
which was after six years had elapsed, 
and J, pleaded to this declaration non aS" 
tumpnt, and the statute of limitations; 
this was held to be a commencement of a 
suit against A. and B. within six years. 
Garland v. ChattU and CUmgh, 430 

US PENDENS. 

Vide AsATEMKlTTy 1. 

LOCATION AND SURVEY OF LANDS. 

Where one of the boundaries of the premises 
described in a deed is a line to be run up a 
ereeky the line must be run through the 
middle of the creek, according to its turns 
and windings. Jaekoon, ex oem. TWcffaes 
igF KingHon* ▼• Lonw, 258 

M. 

MANDAMUS. 

1. After the supervisors of a county have 
passed upon the account of a constable fur 
removing paupers, and have allowed part, 
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and disallowed part, a peremptory manda- 
mus, directing tnem to audit and allow the 
account of the relator, will not be granted, 
on the ground of the improper rejection of 
part or his account. J%e People v. The 
Snpervuors of Albany, 414 

2. 'Wherever a discretionary power is vested, 
in officers, and they have exercised that dis-' 
oretion, a mandamus will not be granted, ib. 

MARTIAL LAW. 

1. A citizen of the United Statee, not in mili- 
tary service, is not amenable to a court- 
martial. Smith V. Shaw, 257 

2. Where a citizen of the United States is ar- 
rested as a spy, and detained in custody 
until that fkei can be tried by a court-mar^ 
tial, the party arresting, and the command- 
ing officer by whose orders he is detained, * 
are trespassers. ib. 

MILITIA. 

If a person, under the age of eighteen veais, 
who is not liable to military duty, wlunUi* 
rily enters the service of the United States 
as a soldier, and, being in actual servioe 
deserts, he mav be lawfiilly arrested as a 
deserter, and the penon apprehendinc him 
is not liable to an action. WHber v. ^fo/ee. 
in £rror,« 6a 

N. B. S. C. vol. X. p. 454. contra, reversed. 

MORTGAGE. 

« 

£., a nv>rtgagee, filed a bill against S. and others, 
for the sale of the mortgaged premises, and 
to which suit Jf, who had purchased a 
judgment against the mortgagor, was a 
party. After a decree for a sale had been 
entered, by the consent of the solicitors of 
all the parties, M. sued out execution on 
his judgment against S., under which his 
interest in the mortgaged premises was 
sold by the sheriff at auction, and M., having 
become the purchaser, at the sheriff's sale, 
of the equity of redemption, offered, before 
the day fixed by the decree for the sale, to 
pay to the solicitor of L. all the principal 
and interest due on the mortgage, if L, 
would assign the mortgage to him, which 
L. refused to do. M,, the next day, paid 
to L*s solicitor the principal and interest 
due on the mortgage, ana took a simple 
receipt for the amount, without expressmg 
it to be in satisfaction of the mortgage, 
and there was parol evidence that it was 
made as a deposit, and not for the re- 
demption of the mortgage . M. , afterwards, 
and Defore the day of rale, obtained an or- 
der to stay the sale ; but the master, having 
no notice of this order, proceeded and sold 
the premises at auction under the decree, 
and executed deeds to the purchasers. It 
was held, that the sale was valid and ef- 
fectual, and that the rights of the innocent 
and bona fide purchasers could not be 
afflicted by the order staying the sale 
MoneU v. Lawrence and olMr$, . 62) 
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In conieqQence of the statale direction, 

3G. c. 95. s. 11., relative to nlcB of mortp 
gaged premiaes by a master, onder a de- 
cree of chancery, it is not necessary that 
the report of the master, as to the sales, 
should be confirmed, before deeds are' exe- 
cuted to the purchasen. The rule of the 
English chancery on this subject, is not, 
therefore, applicable. Mondl v. Ltwremee 
mnd others, 521 

N. 

NEW-YORK (CITY OF.) 

1 . A by-law or ordinance of the corporation 
of the city of JSeio- York, made by virtue 
of the authority given by the act of the 2d 
Jijnilf 1600, (sess. 2J. ch. 126. s. 15.) or- 
dained, that if any person kept a greater 
quantity of gunpowder than twenty-«ight 
pounds at one time, in any one place, or 
if the same should not be kept in tne man- 
ner prescribed by the ordinance, such per- 
son should forfeit all the gunpowder so 
kept contrary to the by-law, and also 125 
dollars for every 100 pounds of gunpowder, 
and in that proportion for a greater or less 
quantity. By the act, the corporation were 
empowered to provide for the forfeiture of 
the gunpowder, if kept contrary to such 
by-law; and to impose penalties for the 
non-observance of the by-law, in all other 
cases not provided for by the act, Ajc, In 
an action by ^the corporation to recover 
penalties unde*r their by-law, to the amount 
of three thousand dollars, it was held, that 
the plaintiffs could not exact ss penalties 
for any one offence, or for the violation 
of such by-laws in any one transaction, a 
greater sum than 250 dollars. Corporatum 
qf Jfew-York r, OrdrsnaUf 122 

B. And whetlier, under the powers vested in 
the corporation by the ant, they could im- 
pose any penalty beyond the forfeiture of 
the gunpowder so unlawfully kept f Qnt/xre. 
But, at any rate, the corporation, in pass- 
ing the by-law in Question, exceeded the 
powen given them oy the act t^. 

3. Whether, under the general powe n con- 
ferred by the charters of the city, the cor- 
poration had authority to pass such by-law, 
and the action could be supported on that 
authority alone f i^uters, ik. 

4. But as the act of the legislature, on the 
subject matter of the by-law, is to be pre- 
sumed to have been psssed at the instance 
of the corporation, it so far operates as a 
limitation on the general ana undefined 
powers in the charters. ih, 

NEW TRIAL. 

1. In an action for an assault and false im- 
prisonment, against a military commander, 
for arresting the plaintiff, a private oitisen, 
on a charge of treason, confining him for 
five days, and trying him before a court- 
martial, the jury found a verdict for the 
plaintiff for 9,000 dollan damages ; and a 
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new trial was granted on the ground of the 
excessiveness of the damages. M^ConnU 
V. Hampton, 234 

2. In actions of ejectment, relative to the 
lands in the military tract, where the prin- 
cipal or turning point in the cause is. as to 
the identity of the soldier entitled to the 
bounty land, each party claiming under a 
person of the same name, the Court will 
grant a new trial on affidavits of newly-dis- 
covered evidence relative to the identity 
of the patentee, though such evidence may 
consist of cumulative facts, relative to tlie 
same point which was the subject of in- 
quiry at the former trial ; these cases being 
peculiar, and not strictly governed by the 
rules relative to new trials in ordinary 
cases. Jackson , ex dem. lV(Acott and others, 
V. Crosby, 354 

NOTICE. 

Notice of an assignment. Vide Assigiimekt,2. 

Notice of a decree. Vide Cuascbrv, 10. 

Notice of an adverse title or possession. Vids 
Dxxn,II. 10.14,15. 

Notice of a trust. Vide Trust. 

NOTICE TO QUIT. 
Vide Ejxctmxkt, III. 12. 

NOTICE TO PRODUCE PAPERB. 
Vide EviDKNCK, II. 8. 



P. 

PARTITION. 

Where the plaintiff's lessor, in ejectment, 
claims under a partition made by virtue of 
the act of 1801 , (sess. 24. ch. 176.) of lands 
of which the defendant, or those from 
whom he derives title, were in possession 
previous to the passing of that set, it is no 
defence that he had not paid for the im- 
provements, punuant to the act of 17%. 
Jackson, ex oem. Van DenBergh,y. Tms- 
deU, 246 

PARTNERSHIP. 

1. Covenant does not lie, on an agreement 
of partnership, to compel the payment of n 
balance due to the partnership from one 
of the partners. Jfiven v. Spickerman and 
Stever, 401 

52. Where a promissory note is given by a 
partnership, and the payetf. afterwards, 
takes the individual note of one of the 
partners for the amount, and giTes up the 
partnenhip note, it is a payment or the 
partnerehip note. Arnold v. Camp, 409 

3. And if the payee, afterwards, sets back the 
partnership note from the indiyidual part- 
ner, on redelivering him his note, and 
brings an action upon tlie partnenhip note 
the other partner may avail himself of these 
otrcnmstances as a bar to the nction. ih 
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PATENT. 

1. A patent, not yoid| but which has been is* 
Boed on & mistakei or an insufficient sue- 
gestion, can only be avoided by a sdrtfi^ 
etasj or other proceeding for tnat purpose, 
out of chancery. Jackson^ ex dem. Mouse- 
man, V. Hartj 77 

8. It cannot be impeached in a collateral ac- 
tion ; as by showing that the patentee in- 
tended was a different person, and of a dif- 
ferent name, firom the one mentioned in the 
patent. ib. 

3. A patent for land, which does not pass the 
great seal until afier its date, takes effect, 
as between the parties, by relation, from 
the- day of its date. Heath y. RaUf 140 

4. The Court will not notice a title to land 
not deriyed firom our own goyernment. 
Jackson, ex dem. fVinthrop, y. fVaterSf 965 

5. A possession, taken under a grant from the 
Frsnek Cmmidian goyernment, prior to the 
conquest of Canada by the Britiskf of land 
in this state, is not such an adyerse pos- 
session as will prevent or defeat the oper- 
ation of a subsequent jgrant of the same 
land under the provincial government of 
JVsio- York, but will be considered as held 
in subordination to the title granted b^ the 
patent of the JVsiff- York goyernment. ifr. 

PAYMENT. 

1. Where a promissory note is given by a 
partnership, and the payee, afterwards, 
takes the individual note of one of the part- 
ners for the amount, and gives up the part- 
nership note, it is a payment or the part- 
nership note. AmM y. Camp, 409 

S. And it the payee, afterwards, gets back the 
partnership note from the indiyidual part- 
ner, on redelivering him his note, and 
brings an action upon the partnership note, 
the other partner may avail himself or 
these circumstances as a bar to the action. 

ift. 

PERFORMANCE. 
Viie AisuMPsrr for Moitet had aitd nx- 

CEIVXD, 8, 9. 

PLEADING. 

I. Parties to the action, 
n. DtdaroHon. 

III. Plea. 

IV. Replication, 
V. Demurrer, 

VI. Plea puis darrein eontinuanee, 
fll. PleaJing in partieuUur actions and eases. 

I. Parties to the action. 

Where money is deposited with a stake- 
holder, on the event of a wager, by a per- 
son who acts as agent for several others, 
but the stakeholder is ignorant of the prin- 
cipals on whose account the money is de- 
posited, actions to recover back the depos- 
it are properly brought in the name of 
the principals, (each of whom may sue for 



his respective proportion,) and not of the 
agent. YtUes v. Footy i 

2. An unincorporated company cannot sue in 
the name of theii trustees. Mven y. Spick' 
erman and SHever, 401 

When an assignee may sue in his own name 
Vide Assumpsit for Moitet had and 
RECEIVED, 6, 7. 

II. DedaraUon. 

3. In an action for the non-delivery of goods, 

Sursuant to an a|rreement, by which the 
efendant agreeato deliver (5,000 gallons 
of whisky to the plaintiff*, or his agent, 
at B , to be paid for on the delivery there 
of, it is sufficient for the plaintiff to aver, 
that he has, at all times, been ready to re- 
ceive the whisky, and to pay for the 
same, at the place aforesaid, to wit, at B., 
without saying he was ready to p^ at the 
particular time stipulated for the <feUv^. 
Porter v. Rose, 209 

4. Where two acts are to be done at the same 
time, as where one agrees to sell and de- 
liver, and the other agrees to receive and 
pay, in an action for the non-delivery, it 
IS necessary for the plaintiff to aver a readi- 
ness to pay on his part, whether the other 
party was, at the place, ready to deliver, 
or not. ib. 

5. And where the agreement wss to deliver 
to the plaintiff, or his agent, at B,. and the 
plaintiff was to pay the price stipulated, on 
the defendant's presenting the receipts for 
the goods, it was held, that a payment on 
delivery was not dispensed with, if the 
plaintiff himself was at the place ; the pro- 
vision for payment, on the production of 
the receipts, extending only to the case 
of a delivery to the agent of tne plaintiff, ib, 

6. In declaring on a specialty, it must be 
averred that it was sealed by the defendant 
Van Santwood and another y, San^ford, 197 

7. It is not sufficient to state, that the defend- 
ant made a writing in the words andjigtires 
foUowing, to wit, setting it forth verbatim, 
and concluding, /n witness whereof, I have 
set my hand otM seaJ, with the name, and a 
scrawl with an (L. S.) ib. 

8. A count on a cause of action arising aflei 
the death of the testator, cannot be joined 
with a count on a cause of action arising in 
his lifetime. Mtjer*s Exeattors v. Cole and 
Mven, 349 

9. A declaration in assumpsit, against execu- 
tors, contained three counts, in the two first 
of which the promises were laid to have 
been made by the testator in his lifetime, 
and the last stated, that the defendants, as 
executors aforesaid, being indebted, dbc.. for 
work and labor, &c., about the funeral of 
the testator done and performed at their 
special instance and request, Jkc., and that, 
in consideration thereof, the defendants, as 
executors aforesaid, undertook, Ac. The 
declaration was held bad on a general de- 
murrer, ib, 
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10. After plea pleaded, it b too late to take ad- 
vanta^ of a variance between the declara- 
tion and writ. Garland y, CkattU And 
dough, 430 

Bfntoal promiaea. Vide Amukpbit, 6, 7. 8. 
Vida poet, V. 16. VU. 21. 

III. Plea. 

11. Where there is a aubmiaaion to arbitration 
of mil the demands which either party had 
againat the other, the award is a conclnaiye 
\mx to an action for any demand aubaiatinff 
at the time of the aubmiaaion and award, 
thooffh the plaintiff can ahow that the de- 
mand for wnich the action ia brought was, 
by mistake/ omitted to be laid before the 
arbitrators, and was not considered or de- 
cided upon by them. Wkuler v. Van Hour 
CM, 311 

ISL If a person sues upon several and distinct 
causes of action, and submits only a part 
of them to the jury, he ia not precluded 
from Buing again for auch distinct cause of 
action as waa not passed upon. ib. 

13. Where a plea concludea with a similiUr, 
instead of a veriJiaUion, and the plaintiff, 
without replying, goes to trial, the mis- 
leading is cured oy verdict. Co€m t. 
Wkkmore, 363 

Vide post, y II. 22. 

IV. RepUeation, 

14. A replication of de injtirui, &e., is good 
only where the mailer alleged in the plea 
is by way of ezcuae, and not where it is 
insisted upon as a righL Plumb v. AT Crea 
and others, 491 

16. In trei^pass de bonis asporiatie, a replication 
of de mruriay dec., to a plea stating that 
the goods were seised as forfeited to the 
UnUed StaUe, and were condemned ia the 
District Court, ia bad. tl. 

V. Demurrer. 

16b Where the day of making a contract is im- 
materialy it is not a ground of demurrer 
that the contract is illegal, by reason of its 
having been made on the day laid in the 
declaration. Amory v. JfGregor, 2ffT 

y I. Pleas puis darrein continuance. 

17. Coverture of plaintiff cannot be pleaded 
after verdict, or after report of re£prees. 
Alexander v. Fink, 218 

Vide Abatxmxkt, 2, 3, 4. 

VII. Pleading in particular actions and cases. 

18. Under the plea of non est factum, the de- 
fendant may give evidence of fraud in the 
manner of obtaining the instrument on 
which the plaintiff declarea. Van Valken' 
burgh V. Rank, 337 

19. Infancy must be pleaded, and cannot be 
given m evidence on non est factum. Per 
Spenser, J. ib. 

90. But coverture may be given ia evidence. 
Per Spencer, J. ib. 
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521. A declaration commencing in debt, setting 
forth a bond with a speciu condition, aaiS 
concluding with an assignment of hreachea, 
as in covenant, is good. Gale v. O'Brysii, 

216 

82. Vlcaaoi solvit ad diem, and solmt post diem, 
muBt conclude with a verification. Coon 
V. IFhitwufre^ 363 

A former action for the aame cause. Vide 

AcTioir. 

Award, when a bar. Vide Award. 

PLEDGE. 
Vide BAiLMfiffT, 1, 2, 3. 

POOR. 

1. A physician, who fumisbes medicine to, 
and attends upon, a pauper, cannot recover 
for hia services from the overseers of the 
poor, unless it were done at their request, 
or tney have subsequent^ promised to 
pay. Everts and Allen v. Adams, 352 

2. It aeems that the justice, in his order of 
relief, may designate the phvsician to at- 
tend upon the pauper; and that if the 
ov e rs eers employ any other, and pay his 
bUI, it will not be.alk>wed them ia the set^ 
llameat of their accoaals. t^. 

Vide Babtard, 1, 2. 

PRACTICE. 
I. Process, 
II. 4fidaviU. 
III. Judgment by ^ohA, and 



IV. Rsnunal of cosmos^ 



^K ws^w^vsw^sa ^F^w^p^B^^B ws^^Bw ^^^^w^^e0^0^o ^^^s 



I. Process, 

1. ProoesB camnot be issued or executed on a 
au m d ay . Vmn Vechten v. Paddock, 178 

II. Afidavits. 

2. An affidavit will not be allowed to be read 
in support of a motion, if taken befoie aa 
attorney in the cauae. Tay*or v. Hatch, 

340 

Entitling affidavits oo which to move for an at- 
tachment Vide Attacbkeitt, 1 y 2, 3. 

III. Judgment by drfauU, and intertoeutory 

judgment, 

3. A notice of executing a writ of inquiry on 
a certain day, " provided an interlocutory 
judgment SBall have then been obtained in 
the cause," is good ; the words of the pro- 
viso may be rejected as surplusage. 0«dk' 
out V. Rooih, 151 

4. If no interlocutory judgment should, in 
fact, be obtained, and the notice be coun- 
termanded, the party giving the notiee 
would be liable to costs. ib. 

IV. Removal of causes. 

6. Where the defendant Is held to bail in the 
aetioB oommenoed in the Court of C. P. 
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he mnit, on the removal of the cause by 
habtoM corpUBy put in bail in the S. C, 
Uiougb, if the action had been oiiginallj 
brought in the Supreme Court, he oould 
not have been held to bail there. BtU ▼. 
HaU, 143 

V. MotionSf arguments, eases, and notices qf 

tnoUon. 

6. Where a Terdict is taken for the plaintiff, 
subject to the opinion of the Court on a 
case to be made, and the plaintiff does 
not make up the case according to* the 
rules and practice of the Court, the defend- 
ant may give notice of motion at the next 
term for judgment; and if no sufficient 
excuse is then shown by the plaintiff, for 
not making the case, the Court will order 
judgment to be entered for the defendant. 
Jadtson v. Ca»^ 431 

T. When a verdict is taken, subject to the 
ooinion of the Court, no order for a stay 
<n proceedings is necessary ; and it does 
not come wimin the rule ulowing either 
party to notice the case for argument ; but 
the defendant may move tl^ Court for 
leave to enter judgment. tfr. 

Motion for attachment. VOt Attaohmxitt, 

1, 2, 3. 

PRISONERS. 

1. Under the oAjor the relirf <f debtors, teith 
respect to the imprisonment of (Astr persons, 
(seas. 36. e. 81.) a person m gaol, on an 
execution for costs only, not being a free- 
holder, was entiUed to nis discharge at the 
expiration of thirty days. Cttykr v. Bnstj 

373 

5L BuCby the act, sess. 36. ch. 203. s. 49^ 
this construction of the act for the relief, 
Ao,, is expressly done away. ib, 

PRIVILEGE. 

tlie privilege of an officer, of being sued by bill, 
and not by writ, is personal merely, ano 
may be waived by a subsequent agreement 
not to take advantage, in a suit against him, 
of its having been commenced by writ. 
LealY. Wigram and Phelps, 88 
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REFERENCE. 

A .report of referees resembles a verdict in thu, 
that, after it has been made, the defendant 
cannot plead in abatement pms darrein 
continuance. Alexander v. Fink, 218 

Vide Abatxheitt, 4. 

RELATION. 

1. A patent for land, which passes the great 
seiu after its date, takes effect, by relation, 
from its date, so that the patentee may 
maintain injuries done by strangers to tfaie 
land, after its date. Heath v. Ross, 140 

3. But the doctrine of relation, being a fiction 



of law, is not admitted to the prejudice of 
third persons, not parties, or privies, hay- 
ing any right. ih- 

s. 

SALE. 

1. An agreement on a sale of land to execute 
a deed to the purchaser, is satisfied by ex 
ecuting a deed without warranty or cove- 
nants. Van Eps v. Corporation cf Sche- 
nectady, 436 

2. Where land is sold at auction in separate 
lots, and several of the lots are purchased 
by one person, it is not an entire contract , 
and if tne vendor cannot give a title as to 
all the lota, the vendee cannot rescind the 
agreement in toto, but must take a convey- 
ance for such of the lots as the vendor is 
authorized to convey. ib 

3. The vendor is bound, if required, to give 
separate deeds for the several lots; and 
his offisr to execute one deed for the whole 
does not render the contract entire. ib. 

4. Where, on a parol contract for the sale of 
lands, me purchaser pays part of the con- 
sideration, he cannot, tnere being no de- 
fknlt on tne part of the vendor, maintain 
an action to recover it back. Dawdle v. 
Camp, 451 

5. Where a person has notice of a judgment, 
and purchases the goods of the defendant, 
with a view to defeat the plaintiff's remedy, 
such purebase is void, tyickham ▼. Miller, 

320 
Vide AonxsHMT, 1, 2. 

SALE OF CHATTELS. 

1. Where goods sold are to be delivered at 
one of two places, at the option of the ven- 
dor, he is bound to give the vendee notice 
of the place where he intends to deliver 
them. Rogers and Rogers v. Van Hoesen 
and others, 221 

2. And if he leave them at one of the places, 
without having given such notice, and the 
goods are lost, & must bear the loss. ib. 

3. Afier a delivery of goods sold, the seller 
cannot, on account ofTraud in the contract, 
forbid the goods to be taken away, and 
bring an action of trespass against a per- 
son taking them away. JfCarty v. Vick- 
ery, 348 

4. In the sale of provisions for domestic use, 
the vendor, at his peril, is bound to know 
tbat they are sound and wholesome ', and 
if they are not so, he is liable to an action 
on the case, at the suit of the vendee. 
Van BrackUn v. Fonda, 468 

Memorandum of sale. Vide Fravds, 1, 2, 3. 

SCHOOLS. 
Vide Com HON Schools. 

SCIRE FACIAS 
Vide Patent^ 1. 
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SEAMEN'S WAGES. 

1. No action can be maintained bj a waman, 
discharged bv his own consent in a foreign 
country, under the act of Congrets, (7 
Ctmg. seas. 2. ch. 02. s. 3.) againit the 
owner of the Teaael, to recover two thirds 
of three month *■ wages, directed by that 
act to be paid, by the master of the vessel, 
to the American consul, over and above the 
wages due to such seaman at the time of 
such discharge. Ogden. v. OtTf 143 

2. Where a ship, captured during her voya^, 
and her crew taaen out and detained pris- 
oners of war, was, afterwards, recaptured, 
and (the master having hired a new crew) 

Eroceeded on her voyage, and arrived at 
er last port of delivery , and earned freight ; 
it was held, that the seamen who were 
taken out, though never restored to the 
ship, were entitled to wages for the whole 
voyage, deducting only their proportion 
of the galvagt paid to the recaptors. Wti' 
mare and others v. Henskaw, 324 

SET-OFF. 

1. Where A, assigns securities to B. to re- 
ceive the amount, and to apply the same 
for certain specified purposes. aiHl hold 
the balance subject to his order, and A. 
afterwards directs B, to pay the balance 
to C; in an action, for money had and 
received, by C. against B., to recover such 
balance, B, cannot set off a demand which 
he may have against «A. Wtaton t. Bar- 
her, 276 

2. A note, endorsed after it has become due, 
cannot be set off in an action brought 
against the endorsee bv the assignee of the 
maker. Anderson ana others v. Van AUn. 

343 

SHERIFF. 
Vide EscAPx, 2, 3. Exxcutiok. 

SLANDER. 

(n an action of slander, the words charged 
were, " You are a thief,'* " You are a 
damned thief." The words, as proved, 
were, ** You are a thief: you stole hoop- 

?olo8 and saw-logs from off Ddancy*s and 
udge Mi/er*s land." The judge, before 
whom the cause was tried, left it to the 
jury to decide, whether, by the words 
proved, the defendant meant to charge the 
plaintiff with taking timber, or hoop-poles, 
already cut down, m which case it woula 
be a charge of felony ; or whether they 
were meant only to charge the plaintiff 
witli cutting down, and carrying away, 
timber to make hoop-poles ; in which case 
it could amount only to a trespass, and 
the words would not then be actionable ; 
and the jury having found a verdict for 
the defendant, the Court refused to set it 
aside. Dexter v. Ta/ier, 239 

Vide LiBEt. 
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SLAVE. 

1. Where A.f by his last will, manumitied 
his slave Marian and gave to Maria her 
daughter doe during her natural Ufe, it 
was held, that, whether the words during 
her natnral life applied to Maria or Cloe^ 
and whether the children of C/oe, bora 
during the time that Maria was entitled to 
her services, became free on the death of 
Maria, or not, they could not be claimed by 
the representative of A. ConehUn v. Ha- 
. vensy 314 

2^If .Msruihadno l«gsl representatives, on 
her decease, the children of Cloe, being the 
issue of her own daughter, became free. ih. 

3. It seems that the wonis during her natural 
Wt are to be referred to the life of Cloe. ih 

4. But if they are to be referred to Maria, 
the children of C7o«, born in the lifetime 
of the legatee, became her property, on 
the general principle, that the temporary 
proprietor of^an animal is entitled to tte 
mcrease of it. ik 

SPY. 
Vide Martial Law, 2. 

STAKEHOLDER. 
Vide Plzading, 1. 1. 

STATUTES. 

Under a yeneX statute, or the by-law of a oor> 
pontion imposing a penalty, one penalty 
only, for any one offence, or violation of 
the law, in any one transaction, is recover- 
able ; and not a separate penalty for each 
particular set, into which the oftnoe or 
transaction may be divisible. Corporatian 
tf^ew-Yorky. Ordrenan, 13^ 

STATUTES CONSTRUED, EXPLAINED, 

OR CITED/ 

1782, July 12. Sees. 6. c. 2. (Entails.) 169 

1786, Feb. 23. Sess. 9. c. 12. (Entails.) IG9 

1787, Jan. 30. Sess. 10. c. 6. (Waste.) 366 
, Feb. 26. Sess. 10. c. 44. (Frauds.) 102 

403 

1788, Feb. 6. Sess. 11. c. 6. (Forcible Entry.) 

31 
1801, Maroh 21. Sess. 24. c. 44. (Promisaoir 

Notes.) S3 

, April 7. Sess. 24. c. 176. (Partition.) 246 

, April 8. Sess. 24. c. 184. (Poor.) 286 

1806, April 2. Sess. 29. o. 126. (City of 

New-YcrkO 123 

1811, April 6. 8e«. 34. c. 161. (Town of 
Kingston.) 252 

1812, June 19. Sess. 35. c. 242. (Common 
Schools.) 498 

1813, Feb. 25. Sess. 36. c. 21. (Strays.) 187 
, March 5. Sess. 36. c. 24. (Immorality. 

Sunday.) 180 
, March 19. Sess. 36. c. 29. (Crimes 

Cheat. Escape.) 2U2. 339 

^ . Sess 36. c. 35. (Towns.) 433 

— — , April 6. Sess. 36. c. 56. (Aoiendmeiit 
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of the Law. ReTernon and Remain- 
der.) 186 
1813, Apnl 8. Seas. 36. c. 78. (Poor.) 352 

415 

. Sesa. 36. c. 79. (Adminiatra- 

tion. £zeculora.) 120 

. SeM. 36. c. 80. (MUitaiy 

Lands.) 319 

April 5. Seat. 36. c. 52. (Taxes.) 414 

. Sesa. 36. c. 53. Justices* 

Coorta.) 205. 322. 423 

. Seas. 36. c. 63. (Diatressea. 

Rent.) 380 

April 9. Sess. 36. c. 81. (Relief of 
Debtors.) 373 

AprU 12. Sess. 36. c. 96. (Coats.) 289 

340 
. Sess. 36. 0.96. (InaoWent) 341 

. STRAYS. 

Where A. hired .a mare of B., which strayed 
away from the possession oTA,, and came 
into the possession of C, by deliverjr from 
!>., who had taken her up; (C claiming 
her aa the property of a third person, who 
had requested him to search for a mare he 
had lost ;) and A. brought an action on the 
case a^nst C. for not complying with the 
requisites of the act concerning strays, 
(sess. 36. ch. 21. 2 JV. R. L. 2310 it waa 
held, that, admitting that C. came within . 
the act, which was very questionable, the 
plaintiff, having sustained no injury by the 
negligence of C,, could not support the ac- 
tion; and that, aa A.'s special property 
had ceaaed before the mare came mto tbie 
possession of C, the action, if sustainable 
at all, could only be brought by B., the 
owner of the mare. Palmer r. wett^ 186 

SURRENDER. 

1. A aurrender can only be to a person who 
haa the remainder or reversion. Spring- 
stein V. Sckermerhomf x7 

2. So, where land is leased in fee, the lessee 
cannot surrender to his lessor. U, 



T. 



TENANT IN COMMON. 

1. One tenant in common cannot sue his co- 
tenant, to recover documenta relative to 
their joint estate. Clmoet v. HawUif, 484 

2. One of two joint lessors cannot maintain 
trover for the leaae. ib. 



TENDER. 

The effect of a tender ia not to extinguish the 

right of action, but only to preolu^ a claim 

for interest. Raymond ana others v. Bear- 

nard, 274 

TENURES. 

It is a first principle in the law of tenures, that 
the state is tne only original source of ti- 
tles ; and that the state possesses a sove- 
reign right to grant lands to whom it 



? leases, with or without consideration. 
*er Platt, J. Jaekson^ ex dem. Houseman, 
V. Hart, 81 

TOWNS. 

A by-law of a town, declaring that all hogs 
should be kept up, only extends to prevent 
hoga from going at large on the highway ; 
and it seems that a town has no power to 
prevent the inhabitants from letting their 
Aogs go at large upon their own land. 
SkSpherd V. Hees, 433 

Vide Common Schools. 

TRESPASS. 

1. To maintain trrapass quare elavsumfiegit, 
dko., the plaintiff must show either an ac- 
tual po s s ess ion of the premises, or that he 
ia entitled in remainder, or reveraion ; or, 
in case the premiaes were vacant, that he 
has a legal title. Wiekham v. Freeman, 183 

2. Where the plaintiff had let the locus in quo 
to A. for one year, and A. entered, and held 
over the year, and then quitted the posses- 
sion, and the plaintiff, afterwarda, re-enter- 
ed, he cannot maintain this action against 
B, for any treapass on the premises com- 
mitted by him, during the time A. held over, 
or between the time of A.'s quitting the 
pos sess ion, and of the plaintiff's re-entry. 

lb. 

3. Where the subject matter of a suit is not 
within the juriadiction of a Court, all the 
proceedings are absolutely void, and the 
officer, aa well aa the party, is a trespasser. 
amith y. Shaw, 257 

4. But where the subject matter is within their 
jurisdiction, and the want of jurisdiction is 
aa to the person or place, the officer is ex- 
cused, unless the want of juriadiction ap- 
pears on the process. tb. 

5. After a delivery of goods sold, the seller 
cannot, on account of fraud in the contract, 
forbid the gooda to be taken away, and bring 
an action of trespass against a person taking 
them away. M*Carty v. Vickery, 348 

6. Entering a dwelling-house ,without license, 
is a trespass. Adams r. Freeman, 408 

7. Keeping an inn amounta to a general li- 
cense ; and familiar intimacy may be evi- 
dence of a general Ucenae. lb, 

8. If a person enter a dwelling-house by per- 
mission, and continue there after lie haa 
been requested to leave it, he becomes a 
trespasser, ab initio. ib. 

9. If the defendant's hogvgo into the adjoin- 
ing land of the plaintiff; by reason or the 
petition fence^ which the plaintiff is bound 
to keep in repair, being insufficient, he can- 
not maintain an action of treapass. Shep- 
herd v. Hees, 4§3 

Vide False iMPiusoHKxirr. 

TROVER. 

1. It seems, that where an a^nt is authorised 
to deliver foods to a third person, on re- 
ceiving sumcient security for the amount, 
and the agent delivers the goods, bat does 
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not take luffieieot ■eeantV) trofer will not 
lie a^inst the ajgent for the goods ; but the 
proper remedy is an action on the case. 
Caimes 4' Lord v. B. ^ J. BUeeker, 300 
9 Trover will not lie for a note payable to the 
plaintiff, which has been delivered to .^. to 
collect, and to apply the amount received 
thereon to the payment of a note which he 
held against the plaintiff. Ca^fM v. 
Monger and ^damSf 347 

61 vide Cai^d v. Monger, 346 

3. Trover cannot be maintained without a 
property in the plaintiff, either general or 
special. Hotehkiss v. Jtf * Vickar, 403 

4. A special property can only arise from pos- 
session t^. 

5. A sheriff, after the<esf« of ajS./ii., but be- 
fore an actual levy, has not such a nroperty 
in the goods of the defendant as wiU enable 
him to maintain trover against a person 
who tortioosly takes them away, and con- 
verts them to his own use. ib. 

6. The assignee of a bond may maintain tro- 
ver for it, in his own name, against the obli- 
gor, who has got it into his possessioa, and 
converted it Clowes v. Hawleff, 484 

7. And, such bond being oonditioneid for the 
conveyance of a certain lot of land by the 
obligor to the obligee, and his assigns, if it 
appears that the obligee, or the plaintiff, has 
done every thing requisite, on his part, to 
entitle him to a conveyance, the damages he 
will be entitled to recover will be the value 
of the land which was to be oonveyed. ib. 

8. One of two joint lessors cannot maintain 
trover for the lease. it. 

TRUST. 

Courts of law will protect the rights of a eeatid 
que trustf against any person having notice 
of the trust ; and actiud notice of the trust 
need not be shown ; but it is enough if the 
party acts with a knowledge of such facts 
and circumstances as ought to put him on 
inquiry, .^dsrson ofid o(Aers v. VanAleny 

343 

V. 

VOLUNTARY CONVEYANCES. 

Vide Fraudulxht Salxs and CoirvxrAiicss, 

3, 3, 4, 5. 

w. 

WAGER. 

1. Where mone^ is deposited with a stake- 
holder, on an illegal wager, (as on the event 
of an election,) no action lies, afler the event 



has happened, and the bet has been lost sad 
won, by the loser afainst the stakeholder, 
to recover back his &poni remaining in the 
hands of the stakeholder, and which he has 
had notice not to pay over to the winner 
Votes V. Foot, in Error, I 

N. B. VissekerY. Fates, contra, vol. 11. p. 23 
reversed. 
3. A. and B., being qualified electors for gov- 
ernor, ^pw days before the polls were 
opened^Kd abet on the event of the election 
for governor, and de)>oeited their respective 
checks on the bank, for the amount, pay 
able the 1st of Jtme, with a stakefaotder 
When the result of the election was gene- 
rally known, but before the official canvasa 
of votes was declared, B., supposing the 
wager lost, withdrew all his monev from 
the bank, and his check, which had been 
delivered over by the\tak£hoIder, after the 
official canvass, to A,, on Deing presented 
at the bank, was refused payment. In an 
action brought by A. against B. to recover 
the amount of the chefHi, it was beld^ that, 
the contract being illegal, no action would 
lie on the check given for the wager, nor for 
money had and received to the plaintiff's 
use. Dsmitston v. Cook, 376 

WAR. 
Vide AoBBXif BUT, 4. 

WASTE. 

Where a testator, by his will, appoints a trus- 
tee of all his estate during tne infancy of 
his heir, such trustee is neither a guardian, 
so as to be liable for waste at common lav, 
nor a tenant for life, or years, or other term, 
BO as to be within the statute against waste. 
Sess. 10. ch. 6. 1 R. L. G2. Kmeaird v. 
Scoa, 368 

WAY. 

1. Where a right of way is granted without 
any designation of the place in the deed, it 
becomes located by usage for a length of 
time. Wynkoop v. Burger, 223 

2. And, being so located, it cannot afterwards 
be changed by the grantor. ib, 

3. But if cnanged, and the grantee has, fbf 
length of time, used the new road, his ac- 
quiescence in the alteration will be pre- 
sumed, ib, 

4. The grantee of the right of way must keep 
the tSeA in repair. is. 

WILL. 
Vide Diviss, 6. 

WITNESS. 
Vid% EviDSHcs, IV, V. 
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